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PREFACE. 


This  book  is  intended  to  furnish  a  statement  of  the  law 
relating  to  auctions,  and  to  serve  as  a  guide  to  auctioneers  in 
their  business. 

The  present  edition  is  the  sixth.  The  first  three  editions 
were  prepared  by  the  hite  Dr.  Joseph  Bateman,  of  Lincohi's 
Inn :  the  fourth  and  fifth  by  Mr.  BoUa  Bouse,  of  the  Middle 
Temple.  The  first  edition  was  published  in  1888,  the  third 
in  1846,  the  fifth  in  1874. 

The  work  has  now  been  brought  up  to  date  and  almost 
entirely  recast  and  rewritten. 

The  following  are  some  of  the  particulars  in  which  this 
edition  differs  from  its  predecessor : — 

1.  The  division  of  the  treatise  into  three  parts,  "Pre- 

liminary Begulations,"  "Incidents  of  Sale,"  and 
"  Posterior  Begulations,"  has  been  abandoned. 

2.  A  short  chapter  upon  interpleader  has  been  added ; 

while  the  chapter  headed  "  Of  the  Preliminaries  of 
Sale  under  a  Distress  for  Bent "  has  been  expanded 
into  one  upon  special  kinds  of  sales  by  auction. 


▼I  PREFACE. 

comprising  sales  by  the  Chancery  Division  of  the 
High  Court  of  Justice,  sales  under  County  Court 
process,  sales  under  distresses  for  rent,  and  sales 
under  the  Pawnbrokers  Act,  1872,  the  Innkeepers 
Act,  1878,  and  the  Summary  Jurisdiction  Act, 
1879. 
8.  The  leading  cases  have  been  embodied  in  the  text, 
instead  of  abstracts  of  them  being  given  in  the 
appendix. 

4.  The  forms  and  precedents,  which  before  were  mostly 

distributed  over  the  different  chapters,  have  been 
printed  together  as  Part  11. 

5.  To  facilitate  reference,  marginal   notes  have  been 

used. 

Dr.  Bateman's  rules  for  valuing  property,  his  general 
tables  and  the  numerous  additions  made  to  both  by  Mr. 
Bouse  have  been  retained  with  but  few  alterations. 

The  present  editors  owe  their  best  thanks  to  their  friend 
Mr.  C.  A.  Whitmore,  of  the  Oxford  Circuit,  for  carefully 
reading  the  proofs  of  this  edition  during  its  progress 
through  the  press,  and  to  Mr.  E.  Tewson  and  Mr.  T. 
Debenham,  of  the  firm  of  Messrs.  Debenham,  Tewson, 
Farmer  and  Bridgewater,  auctioneers,  for  valuable  information 
and  suggestions. 

Ikneb  Tsmplb,  1882. 
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9&10  Vict,  c.  96,  County  Courts,  &c 250,440 

8.  106 10,  43,  220,  250,  251,  252 

10  &  11  Vict.,  c.  15,  Gas  (Gasworks  Clauses),  s.  14 272 

11  &;  12  Vict.,  c.  43,  Proceedings  before  Justices  as  to  Summary  Convictions 

and  Orders 19 

c.  121,  Excise 19 

12  &  13  Vict.,  c.  1,         Inland  Eevenue 387 

s.  1 12 

8.  3 10,  12 

c.  101,  County  Courts,  &c.,  s.  10  .         .         .         .    10,  440 

13  &  14  Vict.,  c.  97,  Supreme  Court;  Exchequer,  &c 357 

14  &  15  Vict.,  c.  25,  Distress,  s.  2 268 

c.  37,  Civil  Bill  Courts  (Ireland)  ;  Executions  (Ireland), 

ss.  1,  146 11 

15  k  16  Vict.,  c.  51,  Copyholds,  s.  48 71 

c.  61,  Excise ;  Inland  Revenue  .         .         .         .         .19 

c.  80,  Supreme  Court  (Chancery  Procedure,  &c.),  ss.  1,  36  .       10 

s.  34    .     .     248 
c.  86,  Supreme  Court  (Chancery  Procedure,  &c. ),  s.  56        .     240 
c.  87,  Auctioneers  ;  Supreme  Court  (Chancery  Officers,  Pro- 
cedure), &c.,  8.  42        .         .         .         .         .         .10 

16  &  17  Vict.,  c.  70,  Lunatics,  &c.,  s.  122 189 

17  &  18  Vict.,  c.  104,  Merchant  Shipping  Act,  1854         ....       12 

18  &  19  Vict.,  c.  78,  Inland  B.evenue,  &c 19 

19  k  26  Vict.,  c.  97,        Mercantile  Law  Amendment  Act,  1856  .         .     438 

8.  2 204 

S.  O  .  .  .  .  .  •  .  .  .^Ow 

c.  108,         County  Courts  Act,  1856    ....  220,  441 

s.  12 251 

22  Vict.,  c.  32,  Penalties 19 

22  &  23  Vict.,  c  35,  Criminal  Law;  Land,  &c.,  s.  24       .         .         .         .76 

23  &  24  Vict.,  c.  Ill,  Hawkers,  &c 17 

c.  113,       Excise,  &c 19,  392 

s.  5 16 

c.  126,  Common  Law  Procedure  Act,  1860  212,  214 
ss.  12,  14,  15 213 

c.  145,  Trustees,  &c.,  ss.  1,  2 4,  86 

8.  32 86 

24  k  25  Vict.,  c.  21,        Appraisers  ;  Hawkers  :  House  Agents,  &c.       .     .     391 

s.  9 17 

s.  10 14 

8.  11 38,  891 

s.  13 14,  38 
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25  &  26  Vict.,  c.  88,  Contracts  ;  Merchandise  ;  Trade  Marks,  as.  19,  20    .      IX S 

26  Vict.,  c.  7,  Tobacco,  &c IP 

26  &  27  Vict.,  c.  33,  Excise,  Ac 19 

27  &  28  Vict.,  c.  18,  Hawkers 17 

c.  56,    Appraisers ;  Auctioneers  :  Cards  ;  Hawkers  ;  Hoose 

Agents ;  Medicine ;  Tobacco,  &c.    .        .        .         .        IT 

8.  6 16,  390 

s.  14 IS 

28  &  29  Vict.,  c.  96,  Excise 19 

c.  104,  Crown  Suits 19 

c.  126,  Prisons,  ss.  56,  61 288 

29  Vict.,  c.  37,  Contracts;  Hops;  Trade  Marks,  s.  18      .        .         .         .118 

29  &  30  Vict.,  c.  64,  Hawkers     .........        17 

80  ^  31  Vict.,  c.  48,        Sale  of  Land  by  Auction  Act,  1867      .        .         .     136 

s.  4 136 

s.  5 48,  136,  138 

s.  6 137 

s.  7 248 

s.  8 137,  245 

31  &  32  Vict.,  c.  4,  Reyersions 4 

c.  40,  Partition,  &c.,  s.  6 238 

c.  89,  Stamps  (Duties),  &c 40 

c.  124,  Excise  ;  Inland  Bevenue,  &c. 19 

32  &  33  Vict.,  c.  71,  Bankruptcy  Act,  1869      .         ,        .    1,  63,  220,  227,  398 

ss.  6,  11,  15,  17 124 

ss.  22—25 189 

8.  31 124 

s.  34 268,  274 

s.  94,  Bub-s.  3 124 

s.  95 124 

33  &  34  Vict.,  c.  32,        Auctioneers ;  Cards  ;  Hawkers,  &c.         .         .     .       17 

s.  3 16,  17 

c.  60,  Brokers 17,  18 

c.  97,        Stamp  Act,  1870  .         .         .       39,  40,  166,  280,  402 

s.  2,  sub-s.  2 166 

s.  3 39,  40,  166 

8.  6 342 

ss.    f,0.  •  ■  .  .  •  .  ..       lOO 

ss.  15,  17 170 

ss.  23,  24 169 

s.  25 170 

8.  36 169 

8.  38 89 

8.  69 167 

8.  96,  sub-ss.  1,  2 168 

8.  105 357 

34  Vict.,  c.  4,  Stamps  (Duties),  ss.  2,  3 421 

84  &  35  Vict.,  c.  79,  Distress  ;  Landlord  and  Tenant,  s.  1    .         .         .     .  269 

8.  2 270 
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34&35Yict.,  c.  96,  Pedlars 17 


c.  103,  Stamps  (Exemptions),  &c.,  s.  26 

35  &  36  Vict.,  c.  50,  Bailways  ;  Distress,  s.  3 . 

c  92,  Costs,  &c.,  s.  13 

c.  93,  Pawnbrokers  Act,  1872,  ss.  10,  16—19 

s.  19 

ss.  20,  25  . 
8.  32      . 

36  &  37  Tict.,  c.  66,  Judicature  Act,  1873,  s.  16    . 

s.  24,  sub-8.  3 
8.  25,  sub-s.  6 
sub-s.  7 
snb-s.  11 
8.  34 

37  k  38  Tict.,  c.  16,  Horses,  &c.,  s.  11  . 

c.  57,  Limitation  of  Time 

0.  62,  Infants  BeUef  Act,  1874,  s.  1  .        .         . 

c.  78,  Vendor  and  Purchaser  Act,  1874,  s.  2,  rule  1 

s.  2,  rule  2 

rules  3,  4,  5 

s.  3    . 

s.  9 


40 

.     272 

.     279 

.     282 

5 

.     284 

.     283 

.     214 

.     299 

.     214 

103,  180 

.     137 

197,  237 

16 
.  274 
.     122 

96 

96,  101 

.     106 

86 
.       99 


c.  83,  Supreme  Court,  s.  2 137 

38  k  39  Vict.,  c.  92,  Agricultural  Holdings  Act,  1875       ....     351 

39  k  40  Vict.,  c.  16,  Stamps  (Duties),  &c 416 

41  k  42  Vict.,  c.  15,  Contract  Notes ;   Stamps  (Duties ;  Exemptions),  &c., 

8.  26       . 167,  410 

c.  31  Billsof  Sale  Act,  1878 147 

ss.  4,  7 63 

c  38,  Innkeepers  Act,  1878,  s.  1       .  .         .  5,  284 

c.  49,  Weights  and  Measures  Act,  1878         .         .         .    63,  393 

42  k  43  Vict.,  c  49        Summary  Jurisdiction  Act,  1879  .         .         .49 

8.  43 4,  12 

43  k  44  Vict.,  c.  19,  Taxes  Management  Act,  1880 19 

c.  20,        Inland  Revenue  (Malt,  &c.) 19 

8.  3 16 

c.  24,  Spirits,  &c 16,  19 

44  k  45  Vict.,  c.  41,  Conveyancing  and  Law  of  Proi)erty  Act, 

1881,  8.  3,  sub-s.  1 96 

sub-s.  2 96 

8ub-s.  3      .         .         .         .  95,  99,  101 

8ub-8.  4 102 

8ub-s.  6 102 

8ub-8.  6  .         .         .         .  100,  106 

8ub-8.  7 97 

8ub-s.  10 96 

8.  9 106,  348 

8.  35 4,  86 
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Add.  Con Addison  on  Contracts. 

A.  &  E Adolphus  &  Ellis's  Reports. 

Ale.  &  N Alcock  and  Napier's  Reports  (Ireland). 

Anib Ambler's  Reports. 

App.  Cas Law  Reports,  New  Series,  Ajipeal  Cases. 

Archbold Archbold's  Pleading  and  Evidence  in  Criminal  Cases. 

Atk Atkyns's  Reports. 

Atk.  Conv Atkinson's  Conve)^ancing. 

Bac.  Abr Bacon's  Abridgment. 

B.  &  Ad Barnewall  and  Adolphus's  Reports. 

B.  &  Aid Baniewall  and  Alderson's  Reports. 

B.  &  B Broderip  and  Bingham's  Reports. 

3.  &  C Barnewall  and  Cresswell's  Reports. 

Beav Beavan's  Reports. 

Bell   Com Bell's  Commentaries  on  the  Laws  of  Scotland. 

Belli  I'rin Bell's  Piinciples  of  the  Law  of  Scotland. 

Ben] Benj  amin  on  Sale  of  Personal  Property. 

liing Binf^ham's  Reports. 

Bing.  N.  C Bingham's  New  Cases. 

Bl.  H Blackstone's  (Heniy)  Reports. 

Bli Bligh's  Reports. 

Bli!  N.  S Bligh's  New  Series. 

Bl.  R. Blackstone's  (Mr.  Justice)  Reports. 

Bl.  W Blackstone's  (William)  Reports. 

B.  &  P Bosanquet  and  Puller's  Reports. 

Br.  Ch.  or  Bro.  Ch Brown^s  Chancery  Reports. 

Brod.  '&  B Broderip  and  Bingham's  Reports. 

Broom,  C.  L.,  or  Broom,  j  Broom's  Commentaries  on  the  Common  Law. 

Com ) 

Bro.  P.  C Brown's  Cases  in  Parliament. 

B.  &  S Best  and  Smith's  Reports. 

Bull,  or  Bullen  Bullen  on  Distress. 

Bullen  k  Leake Bullen  and  Leake's  Precedents  of  Pleading. 

Bull,  N.  P liuller's  Nisi  Prius. 

Burr Burrow's  Reports. 

<;;!amp Campbell's  Reports. 

•Car.  &  ^1 Carrington  ana  Marsbman's  Reports. 
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/I  n  (  Common  Bench  Reports,  or  Manning,  Granger  and 

° )         Scott'g  Reports. 

C.  B.  N.  S Common  Bencn  Reports,  New  Series. 

C.  C.  R Crown  Cases  Reserved. 

Ch.  Ca Cases  in  Chancery. 

Ch.  D Law  Reports,  New  Series,  Chancery  Division. 

Chit Chitty's  Reports. 

Chit  Con Chitty  on  Contracts. 

Ch.  Pr.  or  Chit.  Prac.  ...Chitty's  Practice. 

C.  &  J Crompton  and  Jervis's  Reports. 

C.  &  K.    Carrington's  and  Kirwan's  Reports. 

CI.  k  F.  or  CL  ft  Fin.  ...Clark  and  Finnelly's  Reports. 

C.  U  P.  A. Common  Law  Prooednre  Act. 

C.  L.  R Common  Law  Reports. 

C.  &  If.   Crompton  and  Meesou*s  Reports. 

C.  H.  k  R Crompton,  Meesonand  Roscoe's  Reports. 

Go.  Lit Coke  upon  Littleton. 

ColL  or  Coll.  C.  C CoUyers  Cases  in  Chancery. 

Coop.  G. Cooper's  (G.)  Chancery  Reports. 

Co.  R.  or  Co.  Rep. Coke's  Reports. 

Cowp Cowper*8  Reports. 

Cox  Cox*s  Reports,  Chancery. 

C.  P Common  Pleas. 

C.  k  P Carrington  and  Payne's  Reports. 

C.  P.  D Law  liSports,  New  Series,  Common  Pleas  Division. 

do.  Eliz Croke's  Reports,  temp,  Elizabeth. 

Cr.  &Ph Craig  and  Phillips's  Reports. 

Ban Daniel's  Reports. 

Ban.  Ch.  Pr Danieirs  Chancery  Practice. 

Ban.  Forms Daniell's  Chancery  Forms. 

Bart Dart's  Vendors  and  Purchasers. 

Bav. Davidson's  Precedents  in  Conveyancing. 

Bav.  Cone.  Prec Davidson's  Concise  Precedents  in  Conveyancing. 

Be  6.  F.  &  J De  Gez,  Fisher  and  Jones's  Reports. 

BeG.  &  J De  Gex  and  Jones's  Reports. 

Be  G.  J.  &  S De  Gex,  Jones  and  Smith's  Reports. 

Be  G.  M.  &  G De  Gex,  Macnaghten  and  Gordon's  Reports. 

Be  G.  k  S.  or  De  G.  k  Sm.  De  Gex  and  Snuile's  Reports. 

B.  &  L.    Dowlingand  Lowndes's  Practice  Cases. 

B.  N.  S. DowUng's  Ihractice  Reports,  New  Series. 

Bong.  Douglas's  Reports. 

Bow Dow  s  Reports. 

Bow.  P.  C.  or  DowL  P.  R.Dowling's  Practice  Reports. 

B.  &  R.    Dowlinff  and  Ryland's  Reports,  King's  Bench. 

Brew.  Drewr^s  Reports. 

Brew,  k  Sm.  Drewry  and  Smide's  Reports. 

B.  k  W.  or  Dr.  k  War.  ...Drury  and  Warren's  Reports. 
Dy Dyer  8  Reports. 

c 
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East East's  Reports. 

£.  &  B Ellis  and  Blackbum's  Reports. 

E.  B.  k  E Ellis,  Blackbam  and  Ellis's  Reports. 

E.  &E Ellis  and  Ellis's  Reports. 

£q.  Rep Equity  Reports. 

Esp. Espinasse's  Reports. 

Ex Welsby,  Hurlstone  and  Gordon's  Reports. 

Ex.  D Law  Reports,  New  Series,  Exchequer  Division. 


F.  k  F -....Foster  and  Finlason's  Reports. 

Fl.  k  K Flanagan  and  Kelly's  Reports  (Ireland). 

Freem.  Ch Freeman's  Chancery  Reports. 

Fry  Fry  on  Specific  Performance, 


Gale Gale's  Reports. 

G.  k  D Gale  and  Davison's  Reports. 

Gif.  orGiff. Giffard's  Reports. 

Gilb Gilbert  on  Distresses. 

G.  kJ Glyn  and  Jameson's  Reports. 

G.  R General  Rules. 


Hare Hare's  Reports. 

Har.  k  W Harrison  and  Wollaston's  Reports. 

Hayes  Hayes's  Reports  (Ireland). 

Hayes  &  J Hayes  and  Jones's  Reports  ( Ireland). 

H.  BL Henry  Blackstone's  Reports. 

H.  k  0.    Hurlstone  and  Coltman's  Reports. 

H.  k  H Horn  and  Hurlstone's  Reports. 

H.  L.  or  H.  L.  Ca Clark  and  Finnellv's  House  of  Lords  Reports. 

H.  &M Henmiing  and  Miller's  Reports. 

H.  &  N Hurlstone  and  Korman's  reports. 

Hodg.  or  Hodges   Hodges's  Term  Reports. 

Holt,  N.  P Holt's  Nisi  Prius  Reports. 

Hom&  H.  Horn  and  Hurlstone's  Reports. 

Hov.  Supp Hovenden's  Supplement  to  Yesey,  Junior. 

H.  A^R Harrison  and  Rutherford's  Reports. 

H.  &Tw Hall  and  Twells's  Reports. 

H.  &  W.  Harrison  and  Wollaston's  Reports. 

Inst ' Coke's  Institutes  of  the  Laws  of  England. 

I.  R. Irish  Reports. 


Jac Jacob's  Reports. 

Jac.  &  W Jacob  and  Walker's  Reports. 

J.  &  H.  or  John,  k  H.  ...Johnson  and  Hemming  s  Reports. 
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J.  kL,  or  Jo.  &  Lat JonoA  and  Latouche's  Reports  (Ireland), 

Jud.  Act Judicature  Act. 

Jar. Jurist  Reports. 

Jut.  N.  S Jurist,  New  Series. 

J.  &  W.. Jacob  and  Walker's  Reports. 

Kay Kay's  Reports. 

Kay  k  J Kay  and  Johnson's  Reports. 

Keen    .'. Keen's  Reports. 

Kent,  Com Kent's  Commentaries  on  American  Lav. 

K.  &  J Kay  and  Johnson's  Reports. 

Lat. Latch's  Reports. 

Ld.  Raym Lord  Raymond's  Reports. 

Leake  Leake  on  Contracts. 

Leon Leonard's  Reports. 

Lewin  Lewin  on  Trusts. 

L.  J Law  JonmaL 

L  R Law  Reports. 

L.  T LawTimes. 

Lut Lutwyche's  Reports. 

Mac.  k  G Macnaffhten  and  Gordon's  Reports. 

Hackchl Maclachlan  on  Merchant  Shipping. 

Hacq.  H.  L.  Gas Macqueen's  Appeal  Cases  (Scotch). 

Madd Madaock's  Reports. 

Man.  &G Manning  and  Granger's  Reports. 

Han.  k  R Manning  and  Ryland's  Reports. 

KaidL Marshall's  Reports. 

M.  C Magisterial  Cases. 

M'ae M*Cleland's  Reports. 

H.  D.  k  D Montagu,  Deacon  and  De  Gcx's  Reports. 

Her. Merivsde's  Reports. 

H.  k  G Manning  and  Granger's  Repoiis. 

M.  &  H Murphy  and  Hurlstone'a  Reports. 

Mo Moore's  Reports,  K-B. 

Mod.  or  Mod.  Rep Modem  Reports. 

Mol Molloy's  Reports  (Ireland). 

Mont  k  Ayr Montagu  and  Ayrton's  Reports. 

Mont.  D.  Sc  De  G Montagu,  Deacon  and  De  Gex's  Reports. 

Moo.  J.  B J.  B.  Moore's  Reports. 

Moo.  &M Moody  and  Malkm's  Reports. 

Moo.  k  P.    Moore  and  Payne's  Reports. 

Moo.  k  R.    Moody  and  Robinson's  Reports. 

Moore  (C.  P.) Moore's  Common  Pleas  Reports. 

Moo.  k  S Moore  andScott'a  Reports. 

Morgan    • Morgan's  Chancexy  Acts  and  Orders. 

c  2 
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M.  &P Moore  and  Payne's  Reports. 

M.  &  Rob Moody  and  Robinson's  Reports. 

M.  &S Maule  and  Selwyn's  Reports. 

Murp.  k  H Murphy  and  Hnrlstone's  Reports. 

M.  &  W. Meeson  and  Welsby's  Reports. 

My.  k  C Mylne  and  Craig's  Reports. 

Myl.  &  K , Mylne  and  Keone's  Reports. 

Ncv.  k  M.  or  N.  k  M.  ...Neville  and  Manning's  Reports. 

K.  &P Neville  and  Perry's  Reports. 

N.  R New  ReiK>rts,  by  Bosanquet  and  Puller. 

N.  S New  Series. 

0.  S Old  Series. 

Palcy,  P.  &  A Paley  on  the  Law  of  Princinal  and  A^nt. 

P.  D Law  Reports,  New  Series,  Probate  Division. 

P.  &D Perry  and  Davison's  Reports. 

Pea.  or  Peake Peake's  Reports. 

Peake,  Add.  Gas Peake's  Additional  Gases. 

Peake,  N.  P.  G Peake's  Nisi  Prius  Gases. 

Penn.  St Pennsylvania  State  Reports. 

Ph Phillii«'s  Reports. 

Pickering Pickering's  Reports  (Massachusetts). 

PolL  Gon Pollock  on  Gontracts. 

Pr.  Gh Precedents  in  Ghancery  (Finch). 

Pri.  or  Price   Price's  Reports. 

Prid Prideaux's  Precedents  in  Gonveyancing 

P.  W.  or  P.  Wms. Peere  Williams's  Reports. 

Q  g                              \  Adolphus  and  Ellis,  Queen's  Bench  Reports,  New 
Q.  B.  D Law  Reports,  New  Series,  Queen's  Bench  Division. 

R.  or  Rep Coke's  Reports. 

R.  &MvL    Russell  and  Mylne's  Reports. 

RoU.  Abr.   Rolle's  Abridgment. 

Rose,  or  Roscoe Roscoe's  Evidence  at  Nisi  Prius. 

Rose Rose's  Reports. 

Russ Rnssell's  Reports,  Ghancery. 

Russ.  k  M Russell  and  Mylne's  Reports. 

Russ.  Merc.  Ag Russell  on  Mercantile  Agency. 

Ry.  &M Ryan  and  Moody's  Reports. 

Salk Salkeld's  Reports. 

Sch.  k  Lef. Schoalesand  Lefroy's  Reports. 
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Soo.  or  Scott  Soofcfs  Reports. 

Sco.  N,  B.  Scott's  New  R^orts. 

Sefam   Seton  on  Decrees. 

Sim. Simoii's  ReportsL 

Sim.  &  St.  or  Sim.  &  Sto.  Simon  and  Stnart*8  Reports. 

Sm.  Con Smith's  Law  of  Contncts. 

Sm.&6.  Snude  and  Giffard's  Reports. 

Smitii  Smith's  RepOTtsL 

Sm.  L.  C Smith*s  Leading  Oases. 

Sm.  Merc  Law  Smith's  MercantQe  Law. 

S  M.  &P.  Stoart,  Mifaie  and  Peddie's  Reports  (Scotland). 

S.  &  S. Simon  and  Stuart's  Reports. 

Stark.  Starkie's  Reports. 

Staik.  £y.    Starkie  on  ETidence. 

St.  Com. Stephen's  Commentaries. 

Story,  Ag.  Stoiy  on  Agency. 

Stoiy,  Con. Story  on  Contracts. 

Story,  SaL  Story  on  Sales  of  Personal  Property. 

Sngd.  Sngden's  Yendors  and  Porchasers. 

Swan,  or  Swana Swanston's  R^orts. 

Tann.  or  Taunt Tannton's  Reports. 

T.  R.    Term  Reports  (Doniford  and  East). 

Tnm.  ft  R. Tmner  and  RnsselTs  Reports^ 

Tyr.  orTyrw. TyrwhiU's  Reports. 

I^.  k  6.    l^rwhitt  and  Granger^s  Reports. 


V.  IcB Vesey  and  Beames's  Reports. 

Vent    Ventris's  Reports. 

Vem.    Yemen's  Reports. 

Ves. Yesey's  (jnnior)  Reports. 

Ves.  &B.    Yesey  and  Beames's  Reports. 

Ves.  Sen. Yes^s  (senior)  Reports. 

Tin.  or  Yin.  Abr. Yiners  Abridgment. 

V.  &P.    Yendors  and  Purchasers. 


^.  BL William  Blackstone's  Reports. 

Wend. Wendell's  Reports  (New  York). 

WL  &Tu White  and  Tndor's  Leading  Cases. 

Wfflea Willes's  Reports. 

Will.  WolL  &  D Willmore,  Wollaston  and  Davison's  Reports. 

Will  WolL  &  H.  .Willmore,  Wollaston  and  Hodges's  Reports. 

was.   Wilson's  Reports. 

WOson Wilson's  Judicatnre  Acts  and  Rnles. 

Wms.  'Exon Williams  on  Executors  and  Administrators. 

"Wms.  Saunders Williams's  Notes  to  Saunders's  Reports. 
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XXZVUl  LIST  OF  ABBREVIATIONS  USED. 

Wolst  &  Turn  I  Wolstenholme    and   Turner's   Conveyandiig    Ad 

(         1881  and  1874. 

Wood,  or  Woodf.  L.  &  T.  Woodfall's  Landlord  and  Tenant. 
W.  tc  T.  L.  C White  and  Tudoi's  Leading  Cases. 

Y.  &C Younge and  CoUyer's  Reports. 

Y.  &  C.  C.  C Younge  and  Collyer's  Chancery  Cases. 

Y.  &J Younge  and  Jervis's  Reports. 

You Younge's  Reports. 
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LAW    OF    AUCTIONS. 


INTRODUCTORY    CHAPTER. 

An  auction,  in  the  widest  sense  of  the  tenn,  is  a  sale,  Definition 
however  conducted,  by  which  a  person  obliges  himself  to  o^  auction 
transfer  property  to  the  highest  bidder  within  the  condi-  auctioneer, 
tions  of  the  sale  ;  it  ordinarily  denotes  such  a  sale  con- 
dacted  in  the  usual  manner  (0).    An  auctioneer  is  a  person 
by  whom  auctions  are  conducted  (V). 

The  property  forming  the  subject  of  an  auction-sale  may  Subject- 
be  either  real  or  personal,  or  both  (c)  ;  it  is  sold,  sometimes  as  auctioL! 

(a)  Gf.  Dart,  177  ;  and  see  next  page. 

{b)  For  circumstantial  definitions  of  auction  and  auctioneer,  see  the 
statutes  19  Geo.  III.  c.  56,  s.  3,  and  42  Geo.  III.  c  93,  s.  14,  both 
repealed  by  8  &  9  Vict.  c.  15 ;  and  also  s.  4  of  the  last-named 
iHatate  (see  Appendix,  post,  p.  388).  Auctioneers  were  sometimes  called 
brokeis  in  our  old  law.  Spebnan  in  his  Glossary,  *^  Attctionarii,"  defines 
them  thus  :  "  Qui  pMicis  mbhastation'Ums  prcesunt,  propoUe,  et  quos 
Angli  'brokers  '  didmui"  Cf.  Story,  Ag.,  p.  24,  note  4.  For  the  dis- 
tinction between  auctioneers  and  brokers,  see  po6t,  p.  18,  note  {ic). 
An  auctioneer  is  a  trader  within  the  Bankruptcy  Act,  1869  (32  &  33 
Vict.  c.  71). 

(c)  Wife  auctions,  in  ancient  times,  were  of  annual  occurrence  in  Wife 
Babylonia;  see  the  interesting  description  of  Herodotus  (I.,  196),  auctions, 
who  speaks  of  them  as  being,  in  his  opinion,  the  best  of  the  Babylonian  cus- 
toms. The  view  that  women  are  only  a  species  of  property — a  view  of  which 
traces  have  been  discerned  in  the  pandects  of  the  Netherlands  and  Spain, 
in  the  West  Gothic  and  Longobard  laws,  and  even  in  the  marriage  service 
of  the  Church  of  England — ^has  perhaps  not  even  yet  died  out.  It  is  said 
that  the  practice  of  selling  marriageable  girls  by  auction  obtained  until 
I'ecently  at  the  great  fairs  of  Nijni-Novgorod,  in  Russia;  and  a  belief  that 
tiie  sale  of  a  wife  by  auction  operates  legally  as  a  divorce  appears  still  to 
linger  in  some  of  our  own  rural  and  manufacturing  districts. 
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a  whole,  sometimeB  in  lots ;  and  the  property  of  seyeral  owners 
is  frequently  offered  for  sale  at  one  and  the  same  anction. 

Kinds  of        The  nsnal  manner  of  conducting  an  auction  is  as  follows. 

r^d^     The  fact  that   the  sale  is  to  be  held,  the  particulars  of 

nary.  the  property,  and  the  time  and  place  of  the  sale,  are 
advertised  in  the  newspapers  or  by  handbills  (in  some  places, 
the  public  crier),  or  in  both  ways.  At  the  time  and  place 
appointed,  the  auctioneer,  from  his  desk  or  rostnmhy  reads 
aloud  the  conditions  upon  which  the  property  will  be  trans- 
ferred to  the  highest  bidder,  and  invites  those  present 
to  bid.  Thereupon,  those  who  are  desirous  of  purchasing 
bid,  one  after  the  other,  each  succeeding  offer  being 
higher  than  the  preceding  one,  and  the  biddings  being 
called  by  the  auctioneer.  The  highest  bidder  is  declared 
the  purchaser,  the  acceptance  of  his  offer  being  signified 
to  the  company  by  the  auctioneer  striking  his  desk  with  a 
small  portable  hammer ;  whence  the  auctioneer  is  said  to 
knock  down  the  property  to  the  buyer.  If  there  is  a  reserve, 
and  it  is  not  reached,  the  auctioneer  withdraws  the  property. 

2.  Bowps.  In  Scotland,  where  an  auction  is  called  a  roup^  the  pro- 
ceedings are  much  the  same,  except  that  disputes  arising 
at  the  auction  are  commonly  referred  to  an  umpire,  called 
the  jiidfjfe  of  roup,  and  that,  on  the  sale  of  an  estate,  a  sum  at 
which  the  biddings  are  to  commence,  called  the  upset  price, 
is  generally  published  beforehand. 

8.  Ihtteh  In  a  so-called  Dutch  auction  the  property  is  put  up  at  a 
high  price,  and  if  no  one  takes  it  at  that  sum,  a  less  amount 
is  named,  and  so  on,  until  some  one  closes  with  the  offer  {i). 


auctions. 


Former  W  ^^  mode  of  conducting  sales  by  auction  of  the  former  post  horse 

auctions  of  duties  was  a  mixture  of  a  Dutch  auction  and  an  ordinary  auction.    The 
])0Bt  horse    duties  were  put  up  at  a  large  sum  named  in  the  particoUus,  and  the  pro- 
duties,         ceedings  be^  in  the  same  manner  as  in  a  Dutch  auction  ;  but,  when  any 
]>eT80n  bid,  others  might  adyance  on  his  bidding,  and  the  highest  bidder 
was  declared  the  purchaser,  just  as  if  the  sale  had  been  conducted  in  the 
ordinary  way. 
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In  some  English  counties  a  singular  method  of  selling  4.  Anc- 
estates  for  the  redemption  of  the  land  tax  is  adopted.    The  ^^J^jq^ 
auctioneer  states  the  sum  of  money  wanted  and  the  highest  of  land 
number  of  acres  with  which  the  seller  will  part,  and  the  *"• 
person  who  will  accept  the  smallest  quantity  of  land  for  the 
sum  required  is  declared  the  purchaser  ;  so  that  persons  bid 
downwards,  until  some  one  names  a  quantity  of  land  less 
than  any  one  else  will  take. 

There  is  also  a  mode  of  sale,  principally  in  use  in  Devon-  S.Surveyi. 
sUre  and  Cornwall^  where  it  is  called  a  survey,  which  differs 
from  the  common  auction  in  this  circumstance  only,  that 
the  seller  is  not  bound  to  dispose  of  the  properiy  at  the  price 
offered  by  any  of  the  bidders  ;  but,  if  the  highest  sum  bid 
does  not  satisfy  him,  he  offers  to  sell  the  property  first  to  the 
highest  bidder  at  an  adyanced  price  above  the  highest  sum 
hid ;  if  the  highest  bidder  refuses  to  purchase  at  the  advanced 
price,  the  seller  makes  the  same  offer  to  the  next  highest 
bidder,  and  so  on,  until  one  of  the  bidders  accepts  the  pur- 
chase, or  until  every  bidder  has  refused  it,  in  which  case  the 
property  remains  unsold  with  the  owner  (e). 

As  a  rule,  a  portion  of  the  purchase-money  is  paid  by  way  Payment  of 
of  deposit  at  the  auction  itself,  the  remainder  being  paid,  in  ^^ey. 
the  case  of  estates,  upon  the  completion  of  the  contract  by 
the  execution  of  the  conveyance,  and  in  the  case  of  goods, 
upon  delivery  (/). 

(e)  The  holding  of  mock  (or  trap)  auctions  is  a  not  uncommon  practice  Mock 
vith  swindlers.  Persons  known  as  barkert  are  stationed  outside  to  allure  auctions, 
paoers-by  into  a  room  where  confederates  are  ready  to  run  up  worthless 
articles  to  fancy  prices,  and,  generally,  to  take  such  advantage  of  the 
pQblic  as  opportunity  may  suggest.  A  stranger  making,  or  oven  not 
msking,  an  offer  is  almost  sure  to  effect  a  purchase.  It  has  been  held 
that  to  fraudulently  knock  down  goods  to  a  person  who  has  not  bid  for 
tiiem,  and  obtain  tiie  price  by  intimidation,  is  larceny ;  JR.  t.  M'Orath, 
L.  £.  1  C.  C.  E.  205 ;  39  L.  J.  M.  0.  7 ;  and  see  Archbold,  374,  453. 

(/)  A  custom  of  giving  credit  is  said  to  be  met  with  in  the  United 
States  of  North  America. 
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Oommis-        The  auctioneer  is  generally  paid  by  a  commission. 
Admntaees     ^^^  publicity  of  an  auction,  and  the  competition  which  it 
of  auctions,  engenders,  render  it  the  most  effectual  method  of  ascertaining' 
and  obtaining  the  market  price,  which  is,  practically,  the 
value,  of  property  (g).    For  this  reason,  trustees  and  mort- 
gagees, in  selling  estates,  should,  as  a  general  rule,  resort  to 
an  auction,  unless  specially  authorized  to  sell  by  private  con- 
tract (h).    For  this  reason,  also,  the  sale  of  an  estate  by  the 
Court  of  Chancery  is  usually  made  by  way  of  auction  (t)  ; 
Sales  wHch  a  Sale  of  personal  property  under  an  order  of  a  County  Court 
must  be  by  jj^^^  ^y^  j^y  auctiou,  unless  the  Court  otherwise  directs  (j)  ; 

auction.  J  ^  \j/^ 

the  sale  of  a  distress  under  the  Summary  Jurisdiction  Act, 
1879  {h),  must  be  by  auction,  save  so  far  as  the  person 
against  whom  the  distress  is  levied  otherwise  consents  in 
writing  (J)  ;  and  sales  under  the  Pawnbrokers  Act,  1872, 

{g)  '*  The  sale  by  auction  is  evidence  of  the  market  price  " — Sir  John 
Leach,  when  V.-O.,  in  Shelly  y.  Nath,  8  Madd.  at  p.  236.     ''A  sale  by 
auction  negatives  the  imputation  of  fraud  " — ^Lord  Cottenham,  0.,  in  SaH 
Auction       of  Aldborough  t.  Trye,  6  Madd.  at  p.  460.    Nevertheless,  a  sale  by  auction 
not  market  is  not  per  te  a  sale  in  market  overt ;  Lee  v.  Bayes  (or  Eobinton),  18  C.  B. 
overt.  599  ;  25  L.  J.  0.  P.  249  ;  2  Jur.  N.  S.  1093 ;  and  the  fact  that  the 

Purchase  of  ^^  ^^  ^^^  ^^  auction  is  insufficient  to  support  a  purchase  by  a  trustee; 
trust  Dro-    -^  P"'''^  Sughet^  6  Ves.  617  ;  JS,  p.  Bennett,  10  Ves.  893  ;  Sanderton  v. 
Dertv  bv"     WaUcer,  13  Ves.  601 ;  Oliver  v.  Court,  Dan.  301  ;  Ingle  v.  Richards, 
tnistee.        28  Beav.  361  ;  Sugd.  691.     Before  the  passing  of  31  &  32  Vict.  c.  4,  »    , 
purchase  by  private  contract  of  a  reversionary  interest  could  be  set  aside    , 
on  the  mere  groimd  of  undervalue  ;  but,  if  the  purchase  was  by  auction,    | 
some  further  ground  of  relief,  such  as  fraud,  surprise  or  mistake,  had  to 
be  proved  ;  Newton  v.  Hunt,  5  Sim.  511  ;  White  v.  Damon,  7  Ves.  30. 
Now  no  bond  fide  purchase  of  a  reversionary  interest  can  be  set  aside  on 
the  ground  of  undervalue  only. 

(h)  But  see  23  &  24  Vict,  c  145,  ss.  1,  2  (as  to  land),  and  44  &  45 
Vict  c.  41,  s.  35. 

(t)  Where,  in  pursuance  of  an  order  of  Court  directing  a  sale  of  real  estate 
by  public  auction,  an  attempt  has  been  made  to  sell  by  public  auction  and 
has  failed,  the  property  cannot  be  sold  under  the  same  order  otherwise 
than  by  public  auction  ;  Berry  v.  Oihhons,  L.  R.  15  Eq.  150 ;  42  L.  J- 
Ch.  231 ;  but  see  Barlow  v.  Otbome,  27  L.  J.  Ch.  308. 

(j)  County  Court  Rules,  1875,  Order  XVIII.,  Rule  15  ;  see  jxw<» 
p.  250. 

(h)  42  &  48  Vict.  c.  49. 
(0  S.  43. 
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of  goods  pledged  for  more  than  10*.  {m),  and  under  the 
Innkeepers  Act,  1878  (n),  mnst  always  be  by  anction. 

It  is  olmonsy  too,  that  goods  ¥rill  often  be  more  rapidly  Commer- 
or  completely  realized  by  an  anction  than  in  the  ordinary  ^  *'*^' 
oonrae  of  bnsmess  or  by  private  bargain.  According^,  in 
the  idiolesale  trades  in  timber,  fish,  wool,  stdns  and  hides, 
anctions  are  employed  as  the  normal  mode  of  sale ;  and 
there  are  seyeral  classes  of  imports,  notably  indigo^  tea  and 
colonial  produce,  of  which  the  greater  part  is  placed  in  the 
Emopean  market  by  this  means. 

The  mode  of  sale  in  question  is  of  high  antiquity  and 
appears  to  be  common  to  all  civilized  communities  (o). 
It  is  generally  subject  to  special  r^ulations,  the  object  of 
which  is  the  protection  of  the  public  or  the  levying  of  a  tax. 
In  this  country,  a  pro  rata  government  duty  was  formerly  Auction 
imposed  upon  auction-sales  ;  but  in  course  of  time,  owing  to  ^^^^ 
the  number  of  exemptions  to  which  it  became  subject,  it 
was  found  to  work  injustice  by  the  unevenneas  of  its 
incidence,  and  to  entail  an  expense  of  collection  dispropor- 

(m)  35  &  36  Yict  c.  93,  s.  19 ;  see  post,  p.  282. 

(n)  41  &  42  Vict.  c.  38,  s.  1 ;  see  pott,  p.  284.     It  appears  to  hare  Sale  under 
been  assmned   in  R.  y.  Jones,  1  C.  &  J.  140,  that  under  a  writ  of  writ  of 
•wnditioni  exponas  issaed  under  an  extent  the  sheriff  was  bound  to  sell  by  venditumi 
anction ;  bnt  see  note,  t6.,  p.  142.  exponas, 

(o)  Among  the  Bomans,  it  was  employed  in  the  earliest  times  for  the 
sale  of  spoils  of  war,  and  the'erection  of  a  spear  as  the  signal  of  an  aactioa 
(whence  the  expression  sub  hastd  vendere)  preserred  the  memory  of  its 
martial  origin.  In  Egypt,  nnder  Mehemet  Ali,  the  taxes,  which  were 
paid  in  land,  were  realized  by  anction.  The  foDowing  extract  from  a 
PbDaddphia  newspaper,  relating  to  the  system  of  dea^^ng  with  panpers 
obtaining  in  Hancock  Oonnty,  West  Virginia,  is  taken  from  the  St.  Jcmeii 
Oazelte  of  the  5th  of  May,  1881: — "In  March  of  each  year  the  nn- 
fortimate  paupers  of  Hancock  County  are  collected  in  front  of  the  courts 
boose  in  New  Cumberland ;  an  auctioneer  mounts  the  block  and  knocks 
them  of^  one  at  a  time,  to  the  lowest^  instead  of — as  used  to  be  the 
practice  with  the  8hiyes~-the  highest,  bidder.  In  other  words,  the  man 
▼ho  bids  to  keep  a  pauper  for  a  year  for  the  lowest  amount  is  the 
pnrchaaer.'' 
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tioned  to  the  revenue  which  it  yielded  (p)  ;  and  it  was 
abolished,   finally  abolished  by  8  &  9  Vict.  c.  15,  s.  1.    It  is  still,  ho^r- 
ever,  necessary  that  any  one  acting  as  an  auctioneer  shonld 
be  provided  with  an  excise  licence. 

(jp)  Twelfth  Eeport  of  the  Commissioners  of  Excise  Inquiry,  and  Par- 
liamentary  Betum,  24th  of  Februaxy,  1845.  In  1844,  the  last  year  of 
its  collection,  tiie  prodnee  of  the  duty  was  £308,162.  In  1841,  whilst 
the  total  value  of  estates  and  effects  in  the  United  Kingdom  on  which  the 
duty  was  charged  was  only  £8,720,058  9«.  Zd.,  the  value  of  the  property 
on  which  exemption  was  claimed  was  £86,511,409  If. 


CHAPTER    I. 

THE  AUCTIONESB'S  LICENCE. 

Unless  specially  exempted,  every  one  who  carries  on  the  who  may 
buBiness  of  an  aactioneery  or  who  sells  property,  or  offers  ^  *^®" 
Foperty  for  sale,  by  aaction,  mnst  have  an  excise  licence  in 
that  behalf.    Subject  to  this  restriction,  any  person  (a),  of 
either  sex,  may  b^X)me  an  anctioneer,  it  being  left  to  the 
public  to  decide  upon  the  fitness  of  the  parties  licensed. 

The  first  thing,  therefore,  to  be  done  by  the  intending 
auctioneer  is  to  take  out  an  auctioneer's  licence. 

The  act  by  which  auctioneer's  licences  are  now  regulated  s  &  9  Vict, 
is  8  &  9  Vict.  c.  15  (b).   This  statute  (c)  repealed  the  excise  «•  l^- 
duty  formerly  levied  upon  the  purchase-money  at  auction 
^es  (d),  and  all  previous  acts  of  excise  relating  to  auctions 
or  to  auctioneers,  except  so  much  of  6  Geo.  IV.  c.  81,  as  it 
^  not  repeal  or  alter  («). 

Its  fourth  section  enacts  that  **  every  person  who  exercises   Sect  i. 
<^  carries  on  the  trade  or  business  of  an  auctioneer,  or  who  ^o^ta?" 
acts  in  such  capacity  at  any  sale  or  roup  (/),  and  every  licence 

— -  neceasary. 

(a)  The  beneficed  clergy  may  not  trade ;  but  a  disiegard  of  this  prohibi- 
tion ouly  entails  ecclesiastical  consequences ;  see  Lewis  y.  Bright,  4  K  & 
B.  917  ;  24  L.  J.  Q.  B.  191. 

{h)  See  Appendix,  post,  pp.  886—390. 

(c)  By  s.  1. 

{d)  See  ante,  p.   5.      The  repeal  of  that  duty  did  away  with  the  Auc* 
necessity  for  the  bonds  which  auctioneers  formerly  had  to  give  :  6  Qeo.  tioneers* 
IV.  c.  81,  s.  9  ;  repealed  :  36  &  37  Vict  c.  91.  bonds. 

(e)  The  parts  of  6  Geo.  IV.  c.  81,  which  concern  auctioneers  wiU  be 
foand  in  the  Appendix,  post,  pp.  383-— 386. 

(/)  See  ante,  p.  2. 
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person  who  sells,  or  offers  for  sale,  any  goods  or  chattels^ 
lands,  tenements  or  hereditaments,  or  any  interest  therein, 
at  any  sale  or  ronp  where  any  person  or  persons  become  the 
(Stc.)        purchaser  of  the  same  by  competition  and  being  the  highest 
bidder,  either  by  being  the  single  bidder,  or  (by)  increasing 
upon  the  biddings  made  by  others,  or  decreasing  on  sums 
named  by  the  auctioneer,  or  person  acting  as  auctioneer,  or 
other  person,  at  such  sale,  or  by  any  other  mode  of  sale  by 
competition,  shall,  except  as  hereinafter  in  this  act  men- 
tioned (ff),  be  deemed  to  carry  on  the  trade  or  business  of  an 
6.  Licence  auctioneer  and  shall  be  required  to  take  out"  an  excise 
*o  ^         licence  for  that  purpose  ;  *'  and  every  such  licence  shall  be 
ren^eZ     renewed  annually  ten  days  at  least  before  the  expiration 
c.  Expiry   thereof  on  the  5th  of  July  in  each  and  every  year ;  and 
of  licence,   every  auctioneer  having  had  such  a  licence  who  continues  to 
for  not    ^  ^^^"7  ^^  *'^®  trode  or  business  of  an  auctioneer  in  tKe  year 
taking  out  next  ensuing  the  expiration  thereof  and  omits  to  renew  the 
rene^idng    ^°^®  ^  aforesaid,  and  every  person  who  carries  on  the  trade 
licence.       or  business  of  an  auctioneer  as  aforesaid  without  taking  out 
such  licence  as  by  this  act  directed,  shall,  except  as  here- 
e.  Duty  on  inafber  in  this  act  mentioned  (A),  forfeit  £100 ;  provided 
ind^^       always  that  on  every  such  licence,"  at  whatever  period  of  the 
sible.         year  taken  out,  ^'  the  full  duty  of  excise  by  this  act  imposed 
shall  be  paid,  any  other  act  or  acts  to  the  contrary  not- 
withstanding." 
Sect  S.       By  the  second  section  an  annual  duty  of  £10  is  imposed 
Amount  of  upon  "  every  licence  to  be  taken  out  by  every  person  exer- 
^*^'         cising  or  carrying  on  the  trade  or  business  of  an  auctioneer 

in  any  part  of  the  United  Kingdom." 
Summary        The  effect  of  these  two  sections,  stated  summarily,  is  as 


(g)  Viz.,  in  8.  5  ;  see  ir^fra,  pp.  10 — 12. 
(A)  Ibid. 
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foUowB  :  subject  to  certain  exemptions,  every  peison  offering  of  as.  2  &  4. 
propertj  for  sale  by  auction  must,  under  a  penalty  of  £100, 
be  provided  with  an  auctioneer's  licence,  upon  which  a  duty 
of  £10  is  payable,  and  which  is  only  valid  for  a  year,  or 
part  of  a  year,  ending  on  the  5th  of  July. 

The  owner  of  property  advertised  for  sale,  on  a  day  to  a,  t. 
which  the  sale  had  been  adjourned,  invited  the  intending  ^^y^^''- 
purchasers  present  to  retire  into  an  adjoining  room,  where 
each  of  them  was  to  set  down  two  sums  upon  aslip  of  paper, 
he  whose  slip  should  contain  the  highest  sum  to  be  the 
purchaser,  and  at  the  lower  sum  named  by  him,  if  that 
should  exceed  the  highest  named  by  any  one  else  ;  this  was 
an  offer  for  sale  by  auction  («). 

Although  the  preamble  of  the  act  which  first  instituted  Sale  not 
auctioneers'  licences  (J)  recited  that  (in  the  opinion  of  the  ^^       ^ 
Commons)  "  it  would  be  for  the  advantage  of  the  public  that  tioneer's 
all  persons  using  or  exercising  the  trade  or  business  of  an  auc-  u^ce. 
tioneer  should  be  obliged  to  take  out  a  licence  for  that  purpose, 
specifying  their  names  and  places  of  abode  respectively,  and 
to  grant "  to  the  Crown  "  a  duty  upon  such  licences,"  it  is 
conceived  that  the  object  of  the  legislature  in  requiring 
auctioneers  to  be  licensed  is  to  recruit  the  revenue,  and  not 
to  protect  the  public ;  and  that,  consequently,  not  only 
would  a  sale  by  auction  not  be  vitiated  by  the  auctioneer 
being  unlicensed,  but  the  auctioneer  would  not  be  prevented 
hj  his  want  of  a  licence  from  recovering  his  remuneration  as 
well  as  his  expenses  (k). 

(t)  R.  T.  Taylor,  M'Cle.  362  ;  13  Price,  636  ;  and  see  the  Yarious  kinds 
of  anckions  described  ante,  pp.  2  and  3.  A  sale  by  tender  has  been  held 
not  to  be  a  sale  by  auction  within  the  meaning  of  an  order  of  court 
directing  a  sale  of  the  latter  kind  ;  Berry  v.  Gibbtms,  L.  B.  15'  £q.  150  ; 
42  L.  J.  Ch.  231 ;  but  see  Barlow  v.  Oabame,  27  L.  J.  Ch.  308  ;  WaUr^ 
house  T.  WUHnson,  1  H.  &  M.  636. 

(j)  17  Geo.  III.  c.  50. 

[k)  Path  T.  Fiyrct  (12  Q.  B.  666 ;  17  L.  J.  Q.  B.  299 ;  12  Jur.  797) 
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Exemp- 
tions from 
licence : 


a.  Certain 
auctions 
under 
process. 


The  number  of  exemptions  has  been  considerabl}'  increased 
since  the  passing  of  8  &  9  Vict.  c.  15,  partly  by  various  acts 
of  parliament,  partly  by  orders  made  from  time  to  time  by 
the  boards  of  commissioners  of  excise  and  of  inland  revenue 
respectively  (l)  ;  and  at  the  present  time  no  auctioneer's 
licence  is  necessary  in  the  case  of  (m)  :— 

(1.)  Sales  under  orders  of  the  Chancery  Division  of  the 
High  Court  of  Justice,  by  persons  duly  appointed 
to  effect  such  sales  (n)  ; 

(2.)  Sales  of  goods  taken  in  execution  under  Coimtj 
Court  process,  made  by  County  Court  bailiffs 
duly  authorized  to  act  as  brokers  for  the  pur- 
pose of  such  sales  (p)  ; 

(8.)  Persons  selling  goods  under  the  authority  of 
6  Geo.  IV.,  c.  48,  or  7  WiU.  IV.  &  1  Vict.  c.  41, 

being  distinguishable.  As  to  when  and  how  far  a  statute  is  to  be  regarded 
as  rendering  a  transaction  iUegal,  see  Taylor  r.  Crotdland  Oas  Co.,  10  Ex. 
293  ;  28  L.  J.  Ex.  254;  18  Jur.  913  ;  2  0.  L.  E.  1247 ;  Fenndl  v. 
RidUr,  8  D.  &  E.  204  ;  4  B.  &  C.  406 ;  Johnson  y.  ffudton,  11  East, 
180 ;  Brown  y.  Duncan,  5  Man.  &  E.  114  ;  10  B.  &  C.  93  ;  Bailey  v. 
Harris,  12  Q.  B.  905 ;  18  L.  J.  Q.  B.  115  ;  13  Jur.  341 ;  Smith  y. 
Mawhoodj  14  M.  &W.  452  ;  15  L.  J.  Ex.  149;  Redmond  y.  Smith,  7  Man. 
&  a.  457  ;  8  Sco.  N.  E.  250  ;  13  L.  J.  C.  P.  159  ;  8  Jur.  711 ;  Scarfer. 
Morgan,  4  M.  &  W.  270 ;  1  H.  &  H.  292  ;  SmUh  y.  Lindo,  5  0.  B.  N. 
S.  587  ;  27  L.  J.  C.  P.  335  ;  4  Jur.  N.  S.  974  ;  Benj.  427,  432  ;  Poll.  Con. 
258,  262.  QM^are,  as  to  the  effect  of  non-compliance  with  8  &  9  Vict,  c 
15,  s.  7  (as  to  exhibiting  name  and  address  during  sale,  see  infra,  p.  19) ; 
where  note  the  words  "  so  that  aU  persons  may  easily  read  the  same  "  and 
the  circumstance  that  there  is  a  penalty  for  eyery  offence. 

(t)  Under  the  authority,  apparently,  of  7  &  8  G-eo.  IV.  c.  53,  s.  2,  and 
12  &  13  Vict.  c.  1,  s.  3.     See  note  (ac)  infra,  p.  12. 

(m)  The  exemptions  mentioned  in  the  text  are  created  by  "Boards 
Orders,"  except  where  the  contrary  is  indicated  in  the  notes. 

(»)  See  15  &  16  Vict.  c.  80,  ss.  1,  36  ;  c.  87,  s.  42.  The  power  to 
haye  a  sale  of  real  estate  made  in  chambers  before  the  chief  derk  has 
faUen  into  disuse  ;  see  Pemherton  y.  Barnes,  L.  E.  13  Eq.  349  ;  41  L.  J. 
Ch.  209.  As  to  sales  by  the  Chancery  Diyision  generaUy,  see  post, 
pp.  237  et  seq, 

(o)  See  9  &  10  Vict,  c  95,  s.  106  ;  12  &  13  Vict.  c.  101,  s.  10.  As 
to  sales  under  process  of  the  County  Oourts  generally,  see  post,  i>p.  250, 251 . 
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acts  relating  to  the  recovery  of  small  debts  in 

Scotland  (p)  ; 
(4.)  Sales,  bj  bailiffe,  of  goods  taken  in  execntion  nnder 

decrees  of  civil  bill  courts  in  Ireland  (q)  ; 
(5.)  Any  person  selling  goods  under  a  distress  for  non-  b.  Auction 

payment  of  rent  or  tithes  to  a  less  amount  than  J|U^|^  ^^ 

£20  (r)  ;  less  than 

(6.)  Any  person  selling  fish,  where  first  landed,  upon  the  ^^^     . 

i_        /  \  e.  Certain 

sea-shore  («)  ;  auctions  of 

(7.)  Sales  "  by  ticket "  of  mineral  ore  ;  particular 

(8.)  The  letting  of  lands  or  any  interest  therein  ;  property. 

(9.)  The  letting  of  tolls  to  farm,  by  the  trustees  of  the 

tolls  or  their  clerks  ; 
(10.)  Officers  of  the  customs  conducting  sales  of  seizures  d.  Certain 

under  the  direction  of  the  commissioners  of  °f,^Vjf^ 

customs ; 
(11.)  Officers  of  excise  selling  goods  seized  for  a  breach 

of  the  revenue  laws  ; 
(12.)  Officers  of  the  ordnance  conducting  sales  under  the 

authority  of  the  surveyor-general  of  ordnance ; 
(13.)  Clerks  in  the  naval  and  victualling  departments  of 

the  admiralty,  selling  public  stores  in  the  yards 

of  those  departments  by  direction  of  the  lords 

of  the  admiralty ; 
(14.)  Non-commissioned   officers  and  soldiers  selling, 

nnder  the  direction  of  the  secretary  of  state  for 

the  war  department,  the  effects  of  officers  and 


(p)  8&9Vict.  c.  15,8.  6. 

{q)  14  k  15  Vict  c.  57,  s.  146.  Section  1  of  this  act  repealed  6  &  7 
WilL  IV.  c  75,  and  7  Will.  IV.  and  1  Vict,  c  43,  sales  under  which  were 
likewise  included  among  the  exemptions  comprised  in  s.  5  of  8  &  9  Vict. 
8- 16. 

W  8  A  9  Vict.  c.  16,  s.  5. 
W  33  k  84  Vict,  c  32,  s.  5. 
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soldiers  dying  in  Her  Majesty's  servic5e,  or  tlw 
effects  of  deserters,  where  the  proceeds  are  to  be 
accounted  for  to  the  public ; 
(15.)  Sales  of  property  for  the  benefit  of  the  Crown,  by 
receivers  and  deputy-receivers  of  wrecks  ap- 
pointed under  Part  VIII.  of  the  Merchant 
Shipping  Act,  1854  (f)y  whether  such  officers  be 
officers  of  customs  or  not,  provided  they  are  em- 
ployed officially. 

The  5th  section  of  the  act  of  8  &  9  Vict.  c.  15  (w),  which 
exempts  persons  selling  goods  under  the  authority  of  several 
statutes  (y\  exempts  also  any  person  selling  goods  '^  under 
authority  of  any  other  act  or  acts  of  parliament  now  in 
force  " — (the  act  received  the  royal  assent  on  the  8th  of 
May,  1845) — "  in  which  the  like  exemption,  as  by  the  act 
specified,  is  given  to  the  proper  officer  of  court  executing  the 
process  of  such  court  to  sell  the  effects  seized  by  him  by 
auction  without  taking  out  or  having  any  licence  as  an 
auctioneer,  provided  the  sum  for  which  such  process  is  en- 
forced is  under  £20."    There  does  not,  however,  appear  to 
be  any  such  act  {w). 
Licence,  by     The  duty  upon  auctioneers'  Kcences  being  a  duty  of  excise, 
^^°  ted      ^^®  granting  of  the  licences  and  the  collection  of  the  duty 
are  now,  by  the  operation  of  12  &  13  Vict.  c.  1,  under  the 
control  of  the  commissioners  of  inland  revenue  (a?).    By 

(t)  17  &  18  Vict.  c.  104. 

(u)  See  Appendix,  jpoH,  p.  888. 

(v)  See  preceding  page. 

(w)  It  is  perhaps  due  to  an  oyersigbt  of  the  legislature  that  the  Sum- 
mary Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  does  not  relieve  any 
one  selling  by  auction  under  its  43rd  section  from  the  obligation  to  take 
cut  an  auctioneer's  licence. 

(a;)  12  &  13  Vict.  c.  1,  s.  3.  The  1st  section  of  the  act  consolidated 
the  boards  of  commissioners  of  excise  and  of  stamps  and  taxes  into  one 
board  of  commissioners  of  inland  revenue. 
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section  16  of  the  act  jnst  mentioned  the  licences  are  to  be 
granted  and  signed  by  sach  person  or  persons  as  the  com- 
missioners appoint  or  anthorize  in  that  behalf.    Application  To  whom» 
for  a  licence  shonld  be  made  at  an  inland  revenue  o£Sce,  J^^  ^^^ 
where  the  applicant  will  be  fiimished  with  the  necessaiy  in-  for  Ueonoe. 
Btmctions  and  a  notice  paper  specifying  the  duties  which 
he  wSl  haye  to  paj.    No  particular  form  of  application  need 
be  used ;  but,  for  the  sake  of  convenience^  a  form  of  applica- 
tion is  given  in  Part  11.  of  this  book  (y). 

Strictly  speaking,  as  has  been  seen  (z),  an  auctioneer  who,  An  to 
having  taken  out  a  licence  in  one  year,  wishes  to  practise  in  j^nten^jo^ 
the  next  is  bound  to  procure  a  new  Ucence  ten  days  before  to  renew 
his  cnrrent  one  expires ;   and  in  former  editions  of  this  ^^^®*^®®- 
work,  published  since  the  date  of  8  &  9  Yict.  c.  15,  twenty- 
one  days'  notice  of  intended  renewal  was  stated  to  be  still 
necessary  under  6  Geo.  IV.  c.  81,  s.  16  (a).    Upon  that 
view,  however,  it  would  seem  that,  as,  in  default  of  such 
notice,  the  new  licence  must  bear  the  date  of  the  application 
for  it  (Jb)y  and  as  all  auctioneers'  licences  expire  on  each  5th 
of  July  (c),  an  auctioneer  who  should  have  once  entered  upon 
the  twenty-one  days  without  having  given  notice  would  for 
a  year  (d)  be  unable  to  renew  his  Ucence  conformably  to  the 
law,  and  so  would  inevitably  incur  a  forfeiture  of  £100  (e) — 
a  much  more  serious  result  than  that  contemplated  by  the 
section  in  question  of  the  act  of  Geo.  lY.    In  practice,  as  a 
rule,  no  such  notice  is  given,  but  the  inland  revenue  au- 


[y)  P.  287,  poH,  Form  I.    The  form  of  a  licence  is  also  given  on  the 
same  page,  Form  2. 
{t)  P.  8,  tupra. 

(a)  See  Appendix,  post,  p.  885. 
(6)  6  Geo.  IV.  c.  81,  s.  16. 
(e)  Ibid,  and  8  &  9  Vict,  c  15,  b.  4. 

(d)  8  &  9  Vict.  c.  15,  8.  4. 

(e)  IHd. 
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thorities  forward  to  the  aactioneer  an  intimation  that  iii 
licence  requires  renewing,  and  the  auctioneer  applies  ajic 
pays  for  a  new  licence  at  anj  time  on  or  about  the  5tli  o1 
July  (/). 
Licence  An  auctioneer's  licence  can  only  be  used  by  the  holder,  that 

personaL    jg^  q^q  person  to  whom  it  is  made  out ;  and,  as  the  holder 
cannot  transfer  it  in  his  lifetime,  so,  after  his  death,  it  ivill 
not  be  available  in  the  hands  of  his  executors,  or  wife  or 
Partners,    child  (g) ;  and  of  two  or  more  auctioneers  in  partnership 
Clerks.       ^^^9  ^  ^^9  mnst  have  a  separate  Ucence  (h)  ;  though   a 
distinct  hcence  would  not,  perhaps,  be  requisite  in  the  case 
of  an  auctioneer's  clerk  acting,  upon  a  sale,  under  the  im- 
Premises,    mediate  supervision  of  his  master  (t).    On  the  other  hand,  the 
holder  of  an  auctioneer's  hcence  may  pursue  his  calling 
Licence      upon  as  many  different  sets  of  premises  as  he  chooses  (A;)  ; 
includes     ^^^  ^  Uccused  auctioneer  may   act  as  an  appraiser  and 
and  house  as  a  house  agent,  without  taking  out  an  additional  licence 
agent's       f^j.  either  purpose,  since  the  statutes  which  impose  a  duty 
upon  persons  following  those  respective  occupations  expressly 
exempt  licensed  auctioneers  (Q. 
Additional      The  act  of  8  &  9  Vict.  c.   15  (w),  enabled  licensed 
licence,       auctioneers,  without    any   other   than   their   auctioneers' 

when 

required :   hcences,  to  sell  by  auction  any  goods  for  the  sale  of  which 


(/)  A  form  of  notice  of  intention  to  renew  is  to  be  found  on  p.  287, 
pottf  Form  8. 

(g)  Under  6  Geo.  IV.  c.  81,  s.  21 ;  see  Appendix,  postf  p.  885. 

{h)  6  Geo.  IV.  c  81,  s.  7. 

{%)  See  OommontoeaUh  ▼.  ffamden,  19  Pickering,  482  ;  cf.  Hodgton  t. 
Flwoer^  2  Gamp.  288  ;  ScoU  y.  Couaint,  L.  R.  4  C.  P.  177. 

(h)  6  Geo.  IV.  c.  81,  s.  10.  But  see  infra,  p.  16,  as  to  hawker's 
licence. 

(Z)  See  46  Geo.  III.  c.  48,  s.  7 ;  24  &  25  Vict,  c  21,  s.  13.  For 
definitions  of  "appraiser"  and  "house  agent,"  see  46  Geo.  III.  c.  48, 
ss.  4,  6  ;  8  &  9  Vict  c.  76,  s.  1 ;  and  24  &  25  Vict.  c.  21,  ss.  10,  13 ; 
Appendix,  pott,  p.  892. 

(m)  S.  6. 
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a  special  excise  licence  wafe  required  by  law  ;  but  this  privilege  «.  Licence 
was  found  to  lead  to  the  excise  laws  being  largely  evaded  ^c^|,ie 
under  the  cloak  of  auctioneers'  licences,  and  it  was  eventually  goods, 
abolished  by  27  &  28  Vict.  c.  56,  of  which  the  14th  section 
enacts  that  **  no  licence  taken  out  by  any  person  to  exercise 
or  cany  on  the  trade  or  business  of  an  auctioneer  shall 
anthorize  such  person  to  deal  in  or  sell,  either  on  his  own 
accomit  or  for  his  own  benefit,  or  on  account  of,  or  for 
the  benefit  of,  any  other  person,  any  commodities  for  the 
dealing  in  or  selling  of  which  an  excise  licence  is  required, 
except : — 

^  Excep- 

tions: 

"  (1)  Upon  premises  in  respect  of  which  the  owner  of  a.  Licensed 
such  commodities  shall  have  taken  out  and  shall  p^™^®*  °^ 

owner. 

have  in  force  at  the  time  of  the  sale  thereof  the 
proper  excise  licence  for  the  sale  of  such  com- 
modities ;  provided 

"(2)  That  any  such  licensed  auctioneer  may  sell  byiS.  Certain 
auction  by  sample  in  any  town  or  place  any  such  ^^  ^J 
commodities  as  aforesaid,  if  the  owner  tibiereof 
shall  be  duly  licensed  for  the  sale  of  such  com- 
modities in  the  same  town  or  place ;  and  pro- 
vided also 

"  (3)  That  the  commissioners  of  inland  revenue  may  in  ^.  Certain 
their  discretion  authorize  any  licensed  auctioneer  sales  not 
to  sell  any  such  commodities  by  auction,  where  °^  ^™ 
they  shall  be  satisfied  that  the  said  commodities 
are  the  property  of  a  private  person  and  are  not 
sold  for  profit  or  by  way  of  trade  (n)  ; 


(n)  The  inland  revenne  regulations  require  tliat  application  for  such 
authority  should  he  made  at  least  a  week  hefore  the  intended  sale  ;  cf. 
foot-note  to  licence,  p.  287,  pott. 


16 


THE  auctioneer's  LICENCE.  [PART 


Excisable 
articles. 


Penalties.  «  And  if  any  person  shall  sell  by  auction  any  such  com 
modities  contrary  to  or  otherwise  than  is  allowed  by  tlii 
section,  he  shall  incur  the  penalties  imposed  upon  person 
dealing  in  or  selling  such  commodities  without  the  excise 
licences  required  by  law  "  (o). 

With  the  three  important  exceptions  mentioned  in  the 
section  an  auctioneer  will,  therefore,  like  any  other  person^ 
require  a  special  excise  licence  to  enable  him  to  sell  wine, 
spirits,  beer,  porter,  cider,  perry,  sweets,  made  wines,  mead, 
metheglin,  methylated  spirits,  patent  medicines  {p),  tobacco 
or  game  (q). 

Caution.  It  must  not  be  supposed  that  either  the  first  or  the  second 
of  the  above  exceptions  will  empower  the  auctioneer  to  sell 
excisable  goods  in  other  quantities,  or  to  other  persons,  than 
might  the  licensed  owner  himself  (r) ;  or  that  in  any  case  it 
will  be  competent  to  dispense  with  the  formalities  which  the 
law  requires  to  be  observed  in  connection  with  the  sale  of 
such  goods  («). 

b.  Hawk-       An  auctioneer  may  not  go  from  place  to  place  carrying 

er*8  licence.  g^Q^g  f q^  ^\q^  qj.  exposing  goods  to  Sale,  unless  he  is  licensed 

as  a  hawker  (t).    M.,  of  London,  without  a  hawker's  licence, 


Cards. 

Horses. 
Malt. 

Plate. 

Bonded 

goods. 


(o)  See  Bell  and  Dwelly^s  Laws  of  ExcisCi  pasHm. 

( p)  See  27  &  28  Vict.  c.  56,  s.  6. 

Iq)  The  excise  daty  on  licences  to  sellers  of  playing  cards,  not  being 
makers  thereof,  was  repealed  by  33  &  34  Vict.  c.  82,  s.  3  ;  that  upon 
licences  for  exercising  or  carrying  on  the  trade  of  a  horse-dealer,  by  37  & 
38  Vict.  c.  16,  8.  11  ;  that  upon  maltsters'  licences,  by  43  &  44  Vict. 
c.  20,  s.  3.  By  a  "Board's  Order"  of  21  July,  1877,  auctioneers  may 
aeU  plate  by  auction,  under  any  circumstances,  without  special  licence. 
As  to  the  sale  of  foreign  goods  in  bond,  see  6  Qeo.  IV.  c.  81,  s.  12 ;  2-3 
&  24  Vict.  c.  113,  s.  5  ;  Appendix,  postf  pp.  384,  392. 

(r)  Whether  a  particular  sale  of  excisable  goods  will  be  covered  by  the 
owner's  licence,  the  auctioneer  will,  as  a  rule,  be  able  to  learn,  either 
from  the  owner  or  from  the  licence. 

[a)  E.g.j  upon  the  removal  of  spirits ;  see  2  &  8  Will.  IV.  o.  16,  b.  7  ; 
43  &  44  Vict.  c.  24,  ss.  105  et  seq, 

(t)  See  R.  V.  Turner,  4  B.  &  Aid.  510 ;  Dean  v.  King,  ib.  517 ; 
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took  a  room  at  Hastings^  and  sold  there  drapery  goods^  part  of  Manton  v. 
the  stock  of  a  company,  which  were  sent  down  to  him  directly  ^^' 
from  London  ;  he  was  held  to  have  infringed  the  law  (u). 
But  it  is  apprehended  that,  where  an  anctioneer  sells  the 
goods  of  another,  that  will  not  be  an  act  of  hawking  in  the 
auctioneer  which  would  not  be  one  in  the  owner  of  the 
goods. 

In  London,  many  auctioneers  are  also  brokers.    Before  c.  Anc- 
any  one  can  lawfully  act  as  a  broker  in  the  city  of  London,  ^t?Maa 
he  must,  under  a  penalty  of  £100,  have  been  formally  ad-  brokers, 
mitted  as  one  by  the  court  of  mayor  and  aldermen  (i').    But 


i/an«w  V.  ffope  (1862),  2  B.  &  S.  498  ;  31  L.  J.  M.  C.  191  ;  8  Jur. 
N.  S.  971 ;  6  L.  T.  N.  S.  326  ;  10  W.  K.  664  ;  decided  upon  sections  now 
repealed  of  50  Geo.  III.  c.  41  ;  cf.  24  &  25  Vict.  (1861),  c.  21,  s.  9 
(Appendix,  post,  p.  391),  and  27  &  28  Vict.  c.  18,  Schedule  B.,  suh  tit, 
"Licences  to  hawkers  and  pedlars."  No  hawker's  licence  is  required  for  When 
the  sale  of  goods  in  a  public  mart,  market  or  fair,  legally  established  ;  hawkei'a 
50  Geo.  III.  c.  41,  s.  5  ;  see  Benjamin  v.  Andrewt,  5  C.  B.  N.  S.  299 ;  licence  not 

27  L.  J.  M.  C.  310  ;  or  for  the  sale  of  goods  wholesale  ;  52  Geo.  III.  needed, 
c  108,  8.  1 ;  or  of  coals  by  retail  in  carts  &c.  ;  i&.  s.  2  ;  or  of  fish,  fruit 

or  Tictuals  ;  50  Gteo.  III.  c.  41,  s.  23  ;  see  S,  v.  Hodghinson,  10  B.  &  C. 
74 ;  5  Man.  &  B.  162.  The  duty  upon  Ucences  to  foot-hawkers  was  Foot- 
repealed  by  33  &  34  Vict.  c.  32,  s.  3.  Formerly  hawkers  were  prohibited  hawkers, 
from  selling  goods  by  auction,  either  themselves  or  by  an  auctioneer,  at 
sny  place  in  which  they  were  not  householders,  or  which  was  not  their 
tjsiui  place  of  abode;  50  Geo.  III.  c  41,  s.  7  ;  but  this  restriction  was 
remoTed  by  29  &  30  Vict.  c.  64,  s.  12,  "  so  far  as  regards  the  selliug  by 
aactioQ  by  any  trading  person  duly  licensed  as  an  auctioneer;"  and  see  now 
35  &  %  Vict,  c  97.  See  also  Hodgson  v.  Floioer,  2  Camp.  288  ;  Gregy 
▼■  Smith,  L.  B.  8  Q.  B.  302 ;  42  L.  J.  M.  C.  121 ;  Howard  v.  Lupton, 
!<.  R.  10  Q.  B.  598.  As  to  hawkers  generally,  see  50  Geo.  III.  c  41  ; 
52  (Jeo.  III.  c.  108  ;  23  &  24  Vict.  c.  Ill ;  24  &  25  Vict.  c.  21  ;  27  & 

28  Vict.  cc.  18,  56 ;  29  &  30  Vict.  c.  64  ;  33  &  34  Vict.  c.  32 ;  34  &  35 
Vict  c.  96. 

(tt)  Manton  v,  Hope,  ubi  supra. 

W  See  6  Anne,  c.  68  (c.  16  in  Euffhead)  ;  57  Geo.  III.  c.  Ix.  ;  33  & 
34  Vict.  c.  60  ;  see  also  Cope  v.  Rowlands,  2  M.  &  W.  149  ;  MUjord  v. 
%fce«,  16  M.  &  W.  174  ;  Pidgeon  v.  Burslem,  3  Ex.  465  ;  18  L.  J.  Ex. 
\93 ;  SmUk  V.  Undo,  5  C.  B.  N.  S.  687 ;  27  L.  J.  C.  P.  335 ;  Scott  v. 
-^oHh,  L.  IL  2  C.  P.  270  ;  Scott  v.  Cousins,  L.  11.  4  0.  P.  177.     A  sum 
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he   will   not   incur   the    penalty   by   merely   selling  by- 
auction  (w). 

The  holder  of  a  licence  should  be  constantly  ready  to 
produce  it  to  the  proper  authorities.  A  person  licensed  to 
carry  on  a  business  or  to  sell  goods  is  liable  to  a  penalty  of 
£20,  if  he  does  not  produce  and  deliver  his  licence  to  an 
officer  of  excise  demanding  it,  within  a  reasonable  time  after 
such  demand  has  been  made  (x)  ;  and  if  any  person  acting  as 
an  auctioneer,  and  required  to  take  out  a  licence  as  a  person 
carrying  on  the  business  of  an  auctioneer,  does  not,  at  the 
time  of  a  sale  by  auction,  on  demand  by  any  officer  of  excise 
or  customs,  or  any  officer  of  stamps  and  taxes^  produce  and 
show  to  such  officer  a  proper  licence  to  him  granted  and 
then  in  force,  or  does  not  immediately  deposit  with  such 
officer  the  sum  of  £10,  he  may  be  arrested  and  detained  by 
an  officer  of  the  peace  {y\  conveyed  before  a  magistrate  and 
committed  to  gaol  for  any  time  not  exceeding  one  calendar 
month ;  and  such  imprisonment  or  deposit  will  not  prejudice 
or  affect  any  proceedings  for  the  recovery  of  the  penalty  for 
acting  as  an  auctioneer  without  a  licence  ;  but  if  a  person 
who  has  made  such  deposit  produces,  within  a  week  from 
the  date  of  the  sale,  to  the  officer  with  whom  he  deposited 
the  money  a  proper  auctioneer's  licence  to  him  granted  and 


Dues  pay-    of  £5  is  payable  to  the  city  chamberlain  upon  admission,  and  a  like  sum 

able  by        annoaUy  ;  6  Anne,  c.  68 ;  57  Geo.  III.  c.  Ix. 

brokers.  (to)  Wilkes  v.  Ellis,  2  H.  Bl.  555.    The  difference  between  an  auc- 

tioneer and  a  broker  is  twofold  :  an  auctioneer  sells  at  public  auction,  a 
broker  by  private  bargain ;  and  an  auctioneer  seUs  only,  a  broker  both 
buys  and  sells ;  see  Story,  Ag.  §  27.  As  to  the  difference  between  brokers 
and  factors,  see  Baring  y.  Corrie,  2  B.  &  Aid.  137  ;  Sm,  Merc.  Law,  106, 
107 ;  as  to  lm>kers  and  factors  generally :  2  St.  Com.  76  et  seq» ;  Mac< 
culloch's  Commercial  Dictionary,  204  et  seq,,  601  et  seq, ;  Buss.  Merc. 
Ag.  passim, 

{x)  6  Geo.  IV.  c.  81,  s.  28. 

{y)  It  will  not  escape  notice  that,  although  the  person  to  demand  pro- 
ductlon  of  the  licence  is  a  revenue  officer,  the  arrest  must  be  made  by  an 
officer  of  the  peace. 
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in  force  at  the  time  of  the  sale,  the  money  is  to  be  im- 
mediately returned  to  him  {z). 

An  auctioneer  is  not  obliged,  when  licensed,  to  put  up  his  As  to 
name,  with  "  licensed  auctioneer  "  after  it,  over  his  door,  as  Pitting  ^P 

name  and 

he  would  have  to  do,  if  he  were  a  licensed  person  required  occupa- 
by  the  excise  laws  to  make  entry  of  his  premises  (a) ;  but  he  *^°'*- 
is  forbidden,  under  a  penalty  of  £20,  to  have  up  on  his 
premises,  at  any  time  when  he  does  not  actually  hold  an 
auctioneer's  licence,  any  words  or  letters  importing,  either 
that  he  is  licensed  as  an  auctioneer,  or  even  that  he  is  an 
auctioneer  {V). 

The  auctioneer's  relations  to  the  revenue  are  not  limited  Board  to  be 
to  questions  of  licence.    He  will  run  the  risk  of  being  during 
mulcted  in  yet  another  penalty  of  £20,  if  he  does  not,  during  sale. 
the  whole  time  of  holding  a  sale  by  auction,  exhibit  his  fiill 
Christian  name,  surname  and  residence  in  large  letters  on  a 
ticket  or  board  affixed  or  suspended  in  a  conspicuous  part  of 
the  room  or  place  where  the  sale  is  held  (c). 

(z)  8  &  9  Vict.  c.  15,  s.  8.     For  form  of  warrant  of  commitment  in  such 
case,  see  Form  4,  p.  288,  post, 

(a)  6  Cbo.  IV.  c.  81,  s.  25. 

(6)  Ihid. 

(c)  8  &  9  Vict.  c.  15,  s.  7.     As  to  the  recovery  of  penalties,  and  the  Becovery 
collection  and  management  of  excise  duties  generally,  see  7  &  8  Geo.  IV.  of  penal- 
c  58 ;  4  &  6  Wm.  IV.  c.  51 ;  4  Vict.  c.  20 ;  11  &  12  Vict.  cc.  48,  121 ;  ties,  and 
15  &  16  Vict.  c.  61  ;  18  &  19  Vict.  c.  78  ;  23  &  24  Vict.  c.  118 ;  26  excise 
TicL  c  7  ;  26  &  27  Vict.  c.  33 ;  28  &  29  Vict.  cc.  96,  104  ;  31  &  32  matters 
Tict  c.  124  ;  42  &  43  Vict.  c.  49  ;  43  &  44  Vict.  cc.  19,  20,  24 ;  R,  v.  generally. 
C<mmiBtionier$  of  Excise,  2  T.  R.  881  {mandamus) ;  IL  v.  Turner,  5  M.  & 
S.  206  (burden  of  proof  of  having  licence  ;  cf.  Paley  on  Convictions,  6th  ed., 
129,  and  the  cases  cited  arguendo  in  ToUman  v.  PorUmry,  L.  B.  5  Q.  B. 
291) ;  R.  V.  Beadle,  7  K  &  B.  492  ;  26  L.  J.  M.  G.  Ill  (costs  of  appeal). 
As  to  mitigation  of  penalties :  7  &  8  Gteo.  IV.  c.  53,  s.  78 ;  22  Vict, 
c  82  ;  rewards  to  informers  :  6  Geo.  IV.  c.  81,  s.  29 ;   7  &  8  Geo.  IV. 
c.  53,  g.  103  ;  31  &  32  Vict  c.  124,  ss.  1,  2. 
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CHAPTER    II. 

THE  AITCTIONEEB'S  AGENCY  IN  GENERAL,  AND 
PAETICULAELY  HIS  AUTHORITY  TO  SELL. 

^nc-  -^  auctioneer  may,  it  seemfl,  sell  his  own  property  by 

tionecr       anction  without  disclosing  that  he  is  the  owner  (a) ;  but 
^agent    generally  he  acts  as  agent  for  another. 
Whose  When  so  employed  in  his  professional  capacity^  he  is 

agent  he  is.  primarily,  and  until  the  fall  of  the  hammer  exclusively,  the 
agent  of  the  vendor ;  but  upon  the  descent  of  the  hammer 
he  becomes  the  agent  of  the  highest  bidder  also,  to  write 
down  the  name  of  the  latter  as  purchaser,  and  his  memo- 
randum of  the  transaction  will  bind  both  parties,  as  being  a 
note  in  writing  sufficiently  signed  within  the  Statute  of 
Frauds  (S). 
His  autho-  No  written  authority  is  necessaiy  to  enable  him  to  per- 
"*i  ^^    ^^™^  ^y  ^^  within  the  scope  of  his  agency  (c). 

(a)  Flint  v.  Woodin,  9  Hare,  618 ;  16  Jar.  719  ;  Sugd.  44 ;  Dart, 
177.  An  auctioneer  trustee  in  bankruptcy  cannot^  nor  can  his  partner, 
act  as  auctioneer  in  the  sale  of  the  bankrupt's  estate  without  the  consent 
of  the  committee  of  inspection  ;  G.  R.  1870,  r.  119. 

(6)  Sinvcm  v.  Motivos,  3  Burr.  1921  ;  1  Bl.  R.  599  ;  Jlinde  v.  WhUe- 

hotue,  7  East,  658  ;  3  Smith,  628  ;  Biichmxuter  y.  Harrop,  13  Ves.  472  ; 

Emmerson  v.  ffeelis,  2  Taunt.  38  ;    White  v.  Proctor^  4  Taunt.  209  ; 

KerMy$  v.  Proctor,  3  V.   &  B.   67 ;    1  J.  &  W.  360 ;  Far^other  v. 

Simmoru,  6  B.  &  Aid.  333  ;  Bird  v.  JBouUer,  4  B.  &  Ad.  443 ;  1  N.  & 

M.  313  ;  Eden  v.  Blake,  13  M.  &  W.  616.  619  ;  Peirce  v.  Corf,  L.  R.  9 

Q.  B.  214  ;  43  L.  J.  Q.  B.  62  ;  Story,  Sal.  §  79  ;  ct  Wood  v.  Midgley, 

Williams     2  Sm.  &  Gt.  316.     '*  He  is  an  agent  for  each  party  in  different  things,  but 

y.  MiUing"  not  in  the  same  thing.     When  he  prescribes  the  rules  of  bidding  and  the 

f^  terms  of  the  sale,  he  is  the  agent  for  the  seller ;  but  when  he  puts  down  the 

name  of  the  buyer,  he  is  agent  for  him  only  "—per  Heath,  J.,  in  WiUiavu 

V.  MiUingUm,  1  H.  Bl.  81,  86. 

(c)  See  Bticker  y.  Cammiyer,  1  Esp.  106 ;  CoUi  y.  Trecothickf  9  Ves. 
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Mere  implication  will  suffice,  without  express  words,  to  in-  Implied 
vest  an  auctioneer  with  authority  (t?).  Where  A.,  without  *^  ° 
objection,  suffered  his  goods  to  be  sold  by  an  officer  at 
public  auction  to  satisfy  an  execution  against  a  third  person 
in  whose  possession  they  were  at  the  time,  such  conduct  was 
held,  in  favour  of  the  purchaser,  to  justify  the  conclusion  that 
A.  had  authorized  the  sale  (a)  ;  and  it  is  said  that,  if  the 
owner  of  goods  send  them  to  an  auction-room,  he  will  be 
bound  by  a  sale  to  a  bond  fide  purchaser,  because  an  authority 
to  sell  wiU  be  presumed  against  him  (/). 

A  want  of  original  authority  may  be  supplied  by  the  Oonstnio- 
person  whose  authority  was  assumed  subsequently  ratifying  ^^*^*^^' 
the  unauthorized  act  {g).  Where  A.,  an  auctioneer,  entered 
into  and  signed  an  agreement  as  agent  of  B.,  and  B.  shortly 
afterwards  signed  it  with  the  words  :  "  I  hereby  sanction 
this  and  approve  of  A.'s  having  signed  it  on  my  behalf,"  it 
was  held  that  A.  was  not  personally  liable  (A).  Simple  ac- 
quiescence, with  knowledge  of  the  fact,  but  without  any  overt 

234,  250 ;  1  Smith,  233  ;  Mortlock  v.  BvU&r,  10  Ves.  292,  311  ;  Chap- 
man  v.  Partridge,  5  Esp.  256. 

{d)  Smith  V.  East  India  Co.,  16  Sim.  76  ;  Pike  r.  WtUtm,  1  Jur.  N. 
S.  59,  where  an  authority  to  sell  given  to  an  auctioneer  was  held  under 
the  circumstances  to  justify  a  sale  by  auction ;  Pole  v.  Leaskf  28  Beay. 
562 ;  33  L.  J.  Ch.  156  ;  Dart»  184. 

(e)  Pichard  v.  Sears,  6  A.  A;  E.  469  ;  2  N.  &  P.  488.  See  Stoxy, 
Ag.  §  91. 

(/)  Chit.  Con.  190.  An  estate  agent  instructed  as  to  price  has  no 
implied  authority  to  sign  an  open  contract  on  behalf  of  his  principal; 
Earner  y.  Sharp,  L.  B.  19  £q.  108  ;  44  L.  J.  Ch.  53  ;  Leake,  523. 

ig)  Kinnitz  y.  Surry,  Paley,  P.  &  A.  171  ;  Cooper  y.  Smith,  15  East, 
103  ;  SoaiMs  y.  SpeTicer,  1  D.  &  R.  32 ;  Maclean  v.  Dunn,  4  Bing.  722  ; 
1  Moo.  &  P.  761 ;  Oosbell  v.  Archer,  2  A.  &  E.  507  ;  4  N.  &  M.  485  ;  1 
H.  &  W.  81  ;  London  d:  Birmingham  By,  Co,  v.  Winter,  Cr.  &  Ph. 
57 ;  Be  Beil  v.  Thompson,  3  Beav.  469  ;  Foster  y.  Bates,  12  M.  &  W. 
226 ;  1  D.  &  L.  400 ;  13  L.  J.  Ex.  88  ;  7  Jui*.  1093  ;  Wilson  y.  Turn- 
mm,  6  Man.  &  Q,  236  ;  6  Sco.  N.  B.  894  ;  1  D.  &  L.  513  ;  12  L.  J.  C. 
P.  306 ;  Blackwood  y.  Borrowes,  4  Dru.  &  War.  441,  472  ;  Leake,  276, 
463. 

(*)  SpitOe  Y,  Lavender,  2  B.  &  B.  452  ;  5  Moore,  C.  P.  270. 
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act  of  adoption,  may  raise  apresamption  of  assent  and  make 
the  contract  binding  on  the  alleged  principal  (i).    Nor  is  it 
necessary  that  the  principal  should  have  been  competent  to 
enter  into  the  agreement  at  the  time  when  it  was  made,  if 
his  title,  when  he  ratifies  the  agreement,  relates  back  to  that 
time  ;  for  instance,  an  administrator  may  adopt  a  contract 
entered  into  before  the  grant  of  letters  of  administration  (y  ). 
But  a  contract  entered  into  by  A.  expressly  as  agent  for  B. 
cannot  be  adopted  by  C.  {k), 
Theautho-      It  is,    however,  very   desirable    that   the   auctioneer's 
should  ife   authority  to  sell  should  be  in  ^mting(Q  ;  and  if  the  prin- 
in  writing,  cipal  be  a  corporation,  then  it  should  be  under  the  corporate 
seal  (m).    Where  there  is  merely  a  parol  authority,  it  will 
frequently  be  difficult  to  prove  the  existence  and  extent  of 
it  (n)  ;  and  this  consideration  applies  equally  to  the  case  oi 
the  auctioneer  being  employed  as  agent  to  purchase  the 
property  (o).    The  terms  upon  which  the  sale  is  to  be  con 
ducted  should  be  distinctly  arranged,  especially  if  there  be 
any  intention  of  restricting  the  sale,  or  of  buying  in  the 
property  unless  it  produces  a  certain  amount  (^).     If  a 

(t)  Bigg  v.  Strong,  3  Sm.  &  G.  592  ;  4  Jur.  N.  S.  108,  983. 

if)  Foster  v.  Batet,  12  M.  &  W.  226  ;  1  D.  &  L.  400 ;  13  L.  J.  Ex. 
88  ;  7  Jur.  1093  ;  Hood  v.  Lord  Barrington,  L.  E.  6  Eq.  218. 

{It)  Wilson  V.  Tummon,  6  Man.  &  G.  236  ;  6  Sco.  N.  R.  894  ;  1  D.  & 
h,  613 ;  12  L.  J.  C.  P.  306 ;  Dart,  188. 

(l)  See  forms  of  authority,  post,  p.  290,  Forms  1,  2.  See  also  form  of 
power  of  attorney  to  seU  an  estate,  ibid,,  Form  3. 

{m)  Mayor  of  Kidderminster  v.  Ilardwiclt,  L.  R.  9  Ex.  13  ;  48  L.  J. 
Ex.  9. 

(n)  Sugd.  145. 

(o)  The  seller's  agent  cannot  act  as  agent  for  the  buyer,  unless  expressly 
authoiized  by  the  latter ;  Durrdl  v.  Evans,  1  H.  &  C.  174  ;  31  L.  J. 
Ex.  337 ;  7  L.  T.  N.  S.  97  ;  10  W.  R.  666  ;  7  Jur.  N.  S.  686 ;  9  Jur. 
N.  8.  104  ;  Murphy  v.  Boese,  L.  R.  10  Ex.  126  ;  cf.  Graham  v.  Mtuson, 

7  Sco.  769 ;  6  Bing.  N.  C.  603  ;  Graham  r.  Fretwell,  4  Sco.  N.  R.  25; 

8  Man.  &  G.  368. 

{p)  Sea  form  of  letter  to  vendor  for  instructions  as  to  conduct  of  sale, 
post,  p.  291,  Form  4. 
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prmcipal  gives  an  order  to  an  agent  in  terms  fairly  sus- 
ceptible of  two  different  meanings,  and  the  i^ent  bond  fide 
adopts  one  of  such  meanings  and  acts  upon  it^  the  principal 
cannot  repudiate  the  act  of  the  agent  as  unauthorized 
because  he  had  meant  the  order  to  be  read  in  the  other 
sense  {q) ;  and  it  would  require  a  strong  case  to  impeach  a 
sale  upon  the  ground  that  the  seller  did  not  intend  his 
estate  to  be  sold  under  a  price  greater  than  the  amount 
realized  (r). 

The  consent  of  the  highest  bidder  to  be  bound  by  the  The  autho- 
auctioneer's  entry  is  ordinarily  implied  by  his    bidding  jj*^*® 
aloud  {%) ;  but  a  private  arrangement  between  seller  and  chaser 
buyer  as  to  the  mode  of  payment  supersedes  the  authority  of  ^™^l^®^  ^y 
the  auctioneer  to  bind  the  buyer  in  that  respect  by  signing 
for  him  (Q. 

On  sales  of  estates  the  auctioneer's  agency  frequently  Extent  of 
extends  no  further  than  conducting  the  sale  under  tbe^^^"^^^, 
direction  of  a  solicitor.    On  sales  of  goods  the  business  is  authority 
commonly  entrusted  wholly  to  the  auctioneer.  ^  practice. 


(5)  Irdand  v.  Livingston,  L.  R.  5  H.  L.  895  ;  36  L.  J.  Q.  B.  60. 

(r)  Sngd.  44,  referring  to  Pike  v.  Wilson,  1  Jur.  N.  S.  59.  Yet  where 
a  vendor  made  a  bond  fide  mistake  as  to  the  authority  which  he  had  given 
to  the  auctioneer,  and  the  property  was  knocked  down  to  the  purchaser  for 
a  less  sum  than  tiie  vendor  considered  that  he  had  authorized  the  auctioneer 
to  sell  at)  the  Court  refused  to  decree  specific  performance  at  the  instance 
of  the  purchaser  ;  Day  v.  WeUs,  30  Beav.  220 ;  7  Jur.  N.  S.  1004  ;  cf. 
Mason  v.  Armitctge,  13  Yes.  25. 

(»)  Emmerson  v.  Htelis,  2  Taunt.  38 ;  White  v.  Proctor,  4  Taunt. 
209. 

(t)  PaHleUY.Pumdt,4A,&.'E.  792;  6N.  &M.  299;  2  H.  &  W.  19  ; 
Grice  v.  KmHck,  L.  R.  5  Q.  B.  340  ;  39  L.  J.  Q.  B.  177  ;  22  L.  T.  N.  S. 
743  ;  18  W.  R.  1155  ;  Leake,  277.     Upon  a  subsequent  sale  by  private  Auction- 
contract,  though  under  the  same  conditions,  the  authority  of  the  auctioneer  eer'sautho- 
to  bind  the  purchaser  by  signing  for  him  is  no  greater  than  that  of  any  rity  on  sale 
other  agent ;   Mem  v.   Carr,  1  H.  &  N.   484  ;  26  L.  J.  Ex.  89  ;  cf.  by  private 
Oliphant's  I^w  of  Horses  &c.,  41.      Wood  v.  MidgUy,  2  Sm.  &  G.  115,  contract, 
is  an  apparent  decision  to  the  contraiy ;  but  it  is  perhaps  to  be  regretted 
that  that  case  was  not  reported  on  appeieJ. 
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His  agency 
a  general 
agency. 


Wliat  the 
authority 
to  sell 
comprises. 


The  auctioneer's  agency  for   the   seller   is   a    general 
agency  (u)  ;  and  consequently — subject,  as  between  him  and 
his  principal,  to  his  special  instructions,  and,  as  regards 
third  persons,  to  their  having  notice  of  his  special  instruo 
tions — ^whatever  acts  are  usually  done  by  auctioneers,  what- 
ever rights  are  usually  exercised  by  them,  and  whatever 
duties  are  usually  imposed  upon  them,  all  such  acts,  rights 
and  duties  are  deemed  incidents  of  his  authority  to  sell  (v). 
Most  of  such  acts,  rights  and  duties  have  been  so  often 
brought  to  the  notice  of  courts  of  justice  that  they  are  now 
judicially  recognized  (w).    Where  this  is  not  the  case,  the 
fact  of  their  being  usual  will  have  to  be  established  by 
evidence. 

Where  no  solicitor  is  employed,  the  auctioneer  may,  it 
would  seem,  introduce  special  conditions  of  sale  (x).  Goods 
are  privileged  from  distress  while  on  the  premises  of  an 
auctioneer  for  the  purpose  of  being  sold  by  auction  (y), 
although  the  place  of  sale  is  merely  hired  for  the  occasion  (z) ; 
but  if  the  goods  which  an  auctioneer  is  commissioned  to  sell, 
being  upon  premises  occupied  by  his  principal,  are  threatened 

(u)  Howard  v.  Braithufaite,  1  Yes.  &  B.  202,  210  ;  Leake,  522. 

(v)  Story,  Ag.  §  106  ;  Sm.  Merc.  Law,  126  ;  Broom,  C.L.,  523  ;  Dart, 
183  ;  JRussell  v.  Palmer,  2  Wils.  325  ;  Pitt  v.  Yalden,  4  Burr.  2060 ; 
Moore  v.  Mourgue,  Cowp.  480 ;  Warwicke  v.  Noakea,  Peake,  N.  P.  C.  98 ; 
Russell  y.  Hankeyy  6  T.  R.  12 ;  Foster  t.  Pearson,  1  G.  M.  &  £.  849  ;  5 
Tyrw.  255  ;  Sutton  y.  Tatkam,  10  A.  &  E.  27 ;  Collen  r.  Gardner,  21 
Beay.  542. 

{w)  Story,  Ag.  §  106. 

(x)  Sngd.  45,  referring  to  Pike  y.  Wilson,  1  Jar.  N.  S.  59.  Cf .  Denew 
V.  DavereU,  3  Camp.  451.  But  see  Dart,  178 ;  1  Dav.  508 ;  cf.  Stojy, 
Ag.  §  107  ;  Hinde  y.  Whitehouse,  7  East,  558. 

(y)  Adams  y.  Orane,  1  C.  &  M.  880 ;  8  Tyrw.  326  ;  2  L.  J.  Ex.  105 ; 
Williams  y.  Holmes,  8  Ex.  861  ;  22  L.  J.  Ex.  288  ;  cf.  Miles  y.  Fwber, 
L.  K.  8  Q.  B.  77 ;  21  W.  R.  262. 

(z)  Brmon  y.  AruT^deU,  10  C.  B.  54  ;  20  L.  J.  G.  P.  80  ;  or  although 
the  occupation  of  the  premises  lias  been  acquired  by  the  auctioneer  by  an 
act  of  trespass  ;  ibid, ;  but  see  Lyons  y.  Elliott,  1  Q.  B.  D.  210,  215 ;  45 
L.  J.  Q.  B.  159.  The  priyilege  does  not  extend  to  goods  on  premises  not 
in  the  occupation  of  the  auctioneer ;  Lyons  y.  £Uiott,  uhi  supra. 
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with  a  lanv^hl  distress  for  rent^  though  dae  from  a  third 
person,  and,  in  order  to  prevent  the  distress  irom  being 
made  before  sale,  the  auctioneer  promise  to  pay  the  rent, 
the  principal,  it  seems,  will  be  bound  to  hold  him  harmless 
npon  snch  promise,  if  a  reasonable  one  to  be  made  under 
the  circmnstances  (a).  An  auctioneer  to  whom  goods  are 
entmsted  for  sale  can  maintain  an  action  against  a  stranger 
who  takes  them  out  of  his  possession  {b).  The  auctioneer's 
verbal  declarations  at  the  sale,  at  least  where  they  do  not  con- 
tradict the  written  particulars  and  conditions,  are,  it  is  said, 
admissible  against,  and  binding  on,  his  employer  (c).  No 
action  lies  against  an  auctioneer  for  selling  a  chattel  at  the 
highest  price  bid  for  it,  contrary  to  the  owner's  express 
directions  not  to  let  it  go  under  a  larger  sum  named  (d). 
An  auctioneer  has  a  special  property  in  the  goods  which  he  is 
employed  to  sell,  with  a  lien  upon  them  and  upon  the  price, 
when  paid,  for  the  charges  of  the  sale  and  his  commission  ; 
he  may  make  the  contract  of  sale  in  his  own.  name  ;  and  he 
can  sue  the  purchaser  for  the  price  {e) ;  as,  on  the  other 

(a)  See  the  judgments  of  Blackburn  and  Mellor,  JJ.,  in  StoeeHnj  v. 
Turner,  L.  R.  7  Q.  B.  310  ;  41  L.  J.  Q.  B.  58. 

{h)  Broom,  C.  L.,  816;  cf.  Holmes  v.  TuUon,  5  £.  &  B.  65  ;  24 
^  J.  Q.  B.  346  ;  1  Jur.  N.  S.  975. 

(0  Story,  Ag.  §  107  ;  cf.  EdenY.  Blake,  18  M.  &  W.  614 ;  14  L.  J.  Ex. 
19L    But  see  post,  Chapter  X.  ;  and  Campbell,  Sale  &  Ag.  423. 

{d)  Bexwdi  v.  Chrittie,  1  Cowp.  395.  Miter,  if  the  owner  directs  the 
anctioneer  to  set  up  the  chattel  at  a  particular  price  and  not  lower ;  ibid, 
CI  Chapter  VIL,  post, 

it)  Williams  v.  MULington,  1  H.  Bl.  81  ;  Coppin  v.  Craig,  7  Taunt. 
243 ;  Robinson  v.  RuUer,  4  E.  &  B.  954 ;  24  L.  J.  Q.  B.  250  ;  1  Jur.  N. 
S.  823  ;  2  Sm.  L.  C.  399  ;  Paley,  P.  &  A.  362 ;  Stoiy,  Ag.  §  27  ;  Leake, 
522 ;  but  not  where  the  right  of  a  third  person  intervenes  and  is  estab-  Rights  of 
lished  ;  Dickenson  y.  Navl,  4  B.  &  Ad.  638.     The  auctioneer  has  no  such  th^ 
iij;;ht  to  sue  in  his  own  name  on  a  sale  of  real  estate  as  on  a  sale  of  goods  ;  parties. 
OQ  the  sale  of  real  estate  the  right  to  sue  dex)ends  on  the  written  contract  p    , 
alone ;  Cherry  t.  Anderson,  I.  R.  10  C.  L.  204.     But,  though  known  to    ^. 
be  acting  for  a  princii)al,  he  may  recover  for  the  use  and  occupation  of  ^^^^* 
Und  hiied  from  him  under  a  verbal  agreement ;  Fisher  v.  Marsh,  6  B.  & 
S.  411 ;  34  L.  J.  Q.  B.  177  ;  11  Jur.  N.  S.  795  ;  12  L.  T.  N.  S.  604 ; 
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handy  he  is  deemed  personally  a  vendor,  unless  at  the  time  of 
sale  he  discloses  the  name  of  his  principal  (/).  A  power  to 
sell  goods  prima  facie  includes  a  power  to  receive  the  pro- 
ceeds of  the  sale  (g)  ;  hut  where,  on  a  sale  of  growing  timber, 
the  conditions  provided  that  part  of  the  price  should  be  paid 
down  as  a  deposit  and  the  residue  at  a  future  day,  it  was 
held  that  the  auctioneer's  authority  to  receive  payment  did 
not  extend  beyond  the  deposit  (h). 


Wright  V. 
DannaJi. 


Bird  V. 
Boulter, 


Warloto  V. 
Harrison, 


Mainprice 
V.  Wettley, 

ffajris  V. 
Nickerson, 


13  W.  R.  834.  The  auctioneer  cannot  sue  a  party  for  whoiQ  he  personally 
signs  as  agent,  the  role  being  that  neither  of  two  contracting  parties  can 
act  as  ftgent  for  the  other  for  the  purpose  of  signing  ;  Wright  v.  DannaJi, 
2  Camp.  203  ;  Farebrother  v.  Simmons,  6  B.  &  Aid.  333  ;  Sharman  v. 
Brandt,  L.  R.  6  Q.  B.  720  ;  40  L.  J.  Q.  B.  312  ;  cf.  Rayner  v. 
LLwthom,  1  R.  &  M.  325.  But  he  can  maintain  the  action,  when  the 
entry  has  been  made  by  his  clerk  with  the  authority  of  the  defendant ; 
Bird  V.  BoulUr,  4  B.  &  Ad.  443  ;  1  N.  &  M.  313. 

(/)  Hwnton  v.  Roberdeau,  Peake,  N.  P.  C.  163  ;  Ex  parte  Hartop,  12 
Ves.  862 ;  Jones  v.  LUOedale,  6  A.  &  E.  486  ;  1  N.  &P.  677  ;  Franklyn 
V.  Lammd,  4  C.  B.  637  ;  16  L.  J.  C.  P.  221  ;  11  Jur.  780  ;  Woolfe  t. 
Hor-ne,  2  Q.  B.  D.  355  ;  46  L.  J.  Q.  B.  536  ;  cf.  Story,  Ag.  §  267 ; 
Thomson  v.  Davenport,  2  Sm.  L.  C.  364,  379.  Perhaps,  generally,  the 
right  to  sue  involves  a  corresponding  liability  to  be  sued ;  Poll.  Con. 
430  ;  Leake,  622 ;  cf.  Fairlie  v.  Fenton,  L.  R.  5  Ex.  169  ;  39  L.  J.  Ex. 
107.  Moreover,  it  seems  that,  where  the  owner  is  undisclosed^  an 
auctioneer  who  undertakes  to,  but  does  not,  sell  without  reserve,  is  liable 
on  his  undertaking  to  the  highest  hondfide  bidder  ;  Warlow  v,  Harrison, 
1  E.  &  E.  295,  309  ;  28  L.  J.  Q^  B.  18  ;  29  L.  J.  Q.  B.  14  ;  5  Jur.  N. 
S.  313 ;  6  Jur.  N.  S.  66.  But  it  appears  to  be  otherwise,  if  the  owner  ia 
disclosed,  and  the  auctioneer  only  follows  his  instructions  ;  Mainprice  v. 
fFestley,  6  B.  &  S.  421 ;  34  L.  J.  Q.  B.  229  ;  13  L.  T.  N.  S.  660 ;  U 
W.  R.  9.  Simply  advertising  a  sale  is  a  mere  declaration  and  does  not 
amount  to  a  contract  with  any  one  acting  upon  it,  nor  to  a  warranty  that 
all  the  articles  advertised  will  be  put  up  for  sale  ;  Harris  v.  Nickerson, 
L.  R.  8  Q.  B.  286  ;  42  L.  J.  Q.  B.  171 ;  28  L.  T.  N.  S.  410 ;  21  W.  R 
635  ;  cf.  Spencer  v.  Harding,  L.  R.  6  C.  P.  661 ;  39  L.  J.  C.  P.  332  ; 
Richardson  v.  Silvester,  L.  R.  9  Q.  B.  34 ;  43  L.  J.  Q.  B.  1. 

(g)  Williams  v.  MiUington,  1  H.  Bl.  81  ;  Brown  v.  Staton,  2  Chit. 
353;  Capd  v.  Thornton,  3  0.  &  P.  352  ;  Leake,  912.  According  to 
an  American  case  a  power  to  sell  goods  only  confers  a  power  to  receive 
the  price  at  the  time  of  the  sale,  but  not  subsequently,  unless  there  he 
some  other  proof  of  authority  than  a  mere  power  of  sale ;  Seiple  ▼• 
Irwin,  80  Penn.  St.  613. 

(h)  Syhes  v.  OOes,  5  M.  &  W.  645  ;  see  Leake,  912  ;  cf.  Oliphants 
Law  of  Horses  &c,  51. 
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An  anctioneer  employed  under  a  parol  agreement  to  sell  Wbat 
goods  has  not  such  an  interest  as  will  make  the  licence  to  ^j  J^* 
enter  upon  the  owner's  premises  for  that  purpose  irrevo- 
cable (i).  An  auctioneer  put  into  possession  of  fixtures 
attached  to  the  freehold,  for  the  pm-pose  of  selling  them,  the 
pnicbaBer  .being  bound  to  detach  and  remove  them,  has  been 
lield  not  to  have  such  a  possession  as  would  support  trespass 
de  lonis  asportaUs  for  their  wrongful  removal  {j).  On  an 
employment  of  an  auctioneer  to  sell  by  auction  there  is  no 
employment  to  sell  by  private  contract,  if  the  public  sale 
proves  abortive  ;  and  evidence  of  a  custom  to  that  effect 
among  auctioneers  is  inadmissible  (k).  An  agent  em- 
ployed to  sell  an  estate  has  not  ipso  facto  authority  to  receive 
tlie  pnrchase-money  (J)  :  unless  specially  authorized,  he  has 
no  power  to  receive  more  than  the  deposit  (m).  The  auc- 
tioneer has  only  authority  to  receive  cash,  and  not  to  give 
credit  to  the  vendee,  or  to  take  a  bill  of  exchange  or  other 


(i)  TapLin  v.  Florence^  10  C.  B.  744 ;  20  L.  J.  C.  P.  137  ;  16  Jur. 
402 ;  Broom,  C.  L.  425. 

(i)  Davii  V.  Dank8,  3  Ex.  435  ;  18  L.  J.  Ex.  213. 

(fc)  Monk  V.  Jaf,  3  F.  &  F.  234  ;  cf.  Drwry  r.  Defontaine,  1  Taunt. 
131;  Bloxwme  v.  Williams,  3  B.  &  C.  232.  "An  agent  or  trustee," 
s^ys  Mr.  Dart  (V.  &  P.  65),  "simply  authorized  to  sell  by  public  auction, 
either  generally  or  for  a  specified  sum,  cannot,  whatever  price  be  offered, 
sell  by  private  contract ;  Daniel  v.  Adains,  Amb.  496  ;  In  re  Loft,  8 
Jut.  206 ;  Sugd.  61  ;  but  in  one  or  two  recent  cases,  after  an  abortive 
attempt  to  sell  by  public  auction  subject  to  a  reserved  bidding,  a  sale  by 
the  trustee  or  agent  by  private  contract  at  the  reserved  price  has  been 
upheld,  and  the  title  has,  under  special  circumstances,  been  forced  on  the 
gwhaser ;  Mk,  v.  Barnard,  28  Beav.  228 ;  Bou^fidd  v.  Hodges,  33 
^v.  90 ;  sed  qucere.  And  an  express  authority  to  sell  by  private  contract 
vonld  not,  it  is  conceived,  justify  a  sale  by  auction,  unless  the  authority 
^ere  to  sell  for  a  specified  sum,  and  the  price  obtained  at  the  auction, 
after  payment  of  the  incidental  expenses,  exceeded  or  equalled  that 
amount"    Cf.  Story,  Ag.  §  iq2. 

(i)  Myim  V.  Jdiffe,  1  Moo.  &  R.  326 :  cf.  Pole  v.  Leask,  28  Beav. 
562;  33  L.  J.  Ch.  166. 

W  Syjte«  V.  GHes,  6  M.  &  W.  645.     Cf.  post,  p.  171. 
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Becnrity  from  him  (n).  An  auctioneer  authorized  to  sell  is 
not  justified  in  selling  to  a  firm  in  which  he  is  a  partner,  or 
a  company  of  which  he  is  a  member ;  still  less  in  purchas- 
ing for  himself  ((?).  The  auctioneer's  authority  ceases  as 
soon  as  the  sale  has  taken  place  {p)  ;  and,  therefore,  after 
the  sale,  unless  specially  empowered,  he  cannot  rescind  (q) 
or  vary  the  contract  (r),  or  deal  with  the  purchaser  as  to  the 
terms  upon  which  the  title  is  to  be  made  (s). 
Whether  an  auctioneer  has  viriute  officii  a  right  to  warrant 


(n)  story,  Ag.  §  209  ;  Sugd.  48  ;  WiUiams  v.  MiUington,  1  H.  BL 
81  ;  £arl  of  Ferrers  v.  Jiolnns,  2  C.  M.  &  R.  162  ;  1  Gale,  70  ;  5  Tynr. 
705 ;  WiUiaTiu  v.  £van8,  L.  R.  1  Q.  B.  352 ;  35  L.  J.  Q.  B.  Ill ;  13 
L.  T.  N.  S.  753  ;  14  W.  E.  330 ;  of.  WUtahire  v.  Sim$,  1  Camp.  258 ; 
Sykes  v.  Giles,  5  M.  &  W.  645.  But  if  he  accepts  the  purchaser's  I.  0. 
U.  for  the  money,  even  though  he  does  so  with  the  vendor's  consent,  it 
seems  that  he  may  sue  upon  it  in  his  own  name ;  Cleave  v.  Moors,  3  Jur. 
N.  S.  48  ;  and  aeepost,  p.  173,  as  to  cheques. 

(o)  Salomons  v.  Pender,  3  H.  &  C.  63y  ;  34  L.  J.  Ex.  96  ;  11  Jur.  N. 
S.  432  ;  12  L.  T.  N.  S.  267  ;  13  W.  R.  637  ;  Story,  Ag.  §  210  ;  (Hiver 
V.  CouH,  Dan.  301 ;  8  Price,  127  ;  JBaskeU  v.  Cafe,  4  De  G.  &  Sm.  388; 
Sugd.  683  ;  cf.  Crowe  v.  BaUard,  3  Bro.  Ch.  117  ;  Lord  Sardvnckfi  v. 
Vernon,  4  Ves.  411 ;  Ex  parte  Hughes,  6  Ves.  617  ;  CdUs  v.  Trecothick, 
9  Yes.  234,  248 ;  1  Smith,  233  ;  Huguenin  v.  Basely,  14  Yes.  273 ; 
Whitcomb  V.  Minchin,  5  Madd.  91  ;  Lees  v.  NvttaU,  1  Russ.  &  M. 
53  ;  Taylor  v.  Salmon,  4  My.  &  C.  134.  But  the  auctioneer  is  not 
absolutely  disqualified  ixom  purchasing  for  himself,  and  the  transaction 
may  be  sustained  by  evidence  that  the  vendor's  interests  have  been 
sufficiently  guarded  ;  Dart,  35  ;  Morse  v.  Royal,  12  Yes,  365  ;  note  to 
Massey  v.  I)avies^  1  Hov.  Supp.  to  Yes.  jun.  269 ;  Sm.  Merc  Law, 
109,  110.  When  a  person  cannot  purchase  on  his  own  aocount,  be 
cannot  buy  as  agent  for  a  third  person ;  and  perhaps  he  cannot  even 
employ  a  third  person  to  contract  or  bid  on  behalf  of  a  stranger  ;  Dart,  31 ; 
Coles  V.  TrecolMck,  vhi  supra ;  Ex  parte  Bennett,  10  Yes.  381,  400 ; 
Gregory  v.  Gregory,  2  Coop.  O.  201,  204 ;  Sugd.  690 ;  Lewin,  440.  See 
2^  post,  p.  125,  note  (x). 

(p)  Seton  V.  Slade,  7  Yes.  276 ;  Syhes  v.  Giles,  5  M.  &  YT.  646; 
Leake,  277  ;  Broom,  C.  L.  416.  As  to  the  termination  of  his  agency  for 
the  purchaser,  see  Mews  v.  Carr,  1  H.  &  N.  484 ;  26  L.  J.  £z.  89  ;  of. 
Wood  V.  Midgley,  2  Sm.  &  G.  115  ;  and  supra,  p.  23,  note  (t). 

(q)  Nelson  v.  Aldridge,  2  Stark.  436. 

(r)  BlaMum  v.  SchoUs,  2  Camp.  343. 

(«)  Sykes  v.  GUes,  5  M.  &  W.  645 ;  Story,  Ag.  §  108. 
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goods  does  not  seem  to  be  perfectly  clear  upon  the  antho- 
ritie8(Q. 

An  aactioneer  employed  to  sell  must  himself  sell  the  As  to  dele- 
property,  and  cannot,  without  special  authority,  delegate  the  ^g'^^^^. 
sale  to  another  :  vicarius  non  habet  mcarium  (u).    But  as  ritj ; 
regards  subsidiary  matters,  the  rule  is  that,  when  from  the 
nature  of  an  agent's  trust  it  is  hot  to  be  expected  that  he 
fibould  accomplish  it  all  by  his  own  personal  exertions,  he 
will  be  allowed  to  employ  others  to  assist  him  (v).    The  —to  clerk. 
clerk  o!  an  auctioneer  has,  in  general,  no  authority  to  bind 
hifi  master's  principal  by  signing  (ta).    Very  slight  evidence 
of  assent  will,  however,  suflBice  to  conclude  either  the  vendor 
or  the  purchaser  by  the  signature  of  the  clerk  (x).    But  the 
agnafcure  of  the  clerk  signing  merely  "  as  witness  "  to  the 
signature  of  the  purchaser  will  not  charge  the  vendor  (y). 

(0  Stoiy,  Ag.  p.  115,  n.  5 ;  c£.  Add.  Con.  503  ;  and  see  Chapter  VI. 
joit,  pp.  119,  130. 

(tt)  Sngd.  44  ;  Broom's  Legal  Maxims,  5tlL  ed.  839 ;  cf.  Roll  Abr.  668  ; 

Coh  y.  TncMick,  9  Ves.  234,  251  ;  1  Smith,  233  ;  Solly  v.  Rathhone, 

2M.&S.  298;  Cochran  v.  Irlanij  ib,   301  ;  CaUin  v.   Bell,   4  Camp. 

183 ;  Sdmaling  v.  Thomlituon,  6  Taeont.  147  ;  1  Marsh.  500  ;  Bender- 

«w»  V.  BamewaU,  1  Y.  &  J.  387  ;  Doe  d.  Modes  v.  Robinson,  4  Sco.  396 ; 

3Biiig.  N.  C.  677  ;  3  Hodges,  84  ;  1  Jur.  356  ;  Clarh  y.  Dignum,  3  M. 

A  W.  319 ;  1  H.   &  H.  166  ;  2  Jur.  419.     An  exception  to  the  rule 

^^alus  non  piOest  delegare  occurs  when  the  highest  bidding  at  an 

aoction  is  made  by  an  agent ;  in  such  a  case  the  principal  will  be  bound 

bj  the  auctioneer  signing  on  his  behalf  under  the  implied  authority  of  the 

«g«nt ;  WkUe  v.  Proctor,  4  Taunt.  207  ;  Kmw<yriliy  v.  Schofidd,  2  B. 

&C.945. 

(p)  8iD.  Merc.  Law,  104  ;  OoswiU  v.  DunUey,  2  Str.  680  ;  Bromley 

V.  CmwkW,  2  B.  &  p.  438  ;  Gosbell  v.  Arcker,  2  A  &  B.   500  ;  4  N.  & 

^'  485 ;  1  H.  &  W.  31  ;  Moon  v.  Guardians  of  Witney  Union,  5  Sco. 

1 ;  3  Bing.  N.  0.  814 ;  3  Hodges,  206. 
(tp)  Coles  y.  Treeotkick,  9  Ves.  234  ;  1  Smith,  238  ;  Blore  v.  Sutton,  3 

McT.  237 ;  BumeU  v.  Brovm,  IJ.  &  W.  168.    But  see  post,  pp.  114, 154-6. 
(«)  Coles  y.   Treeotkick,  9  Ves.   234,  250  ;  1  Smith,  233  ;  Bird  y. 

B<mUer,  4  B.  &  Ad.  443  ;  1  N.  &  M.  313 ;  cf.  Peirce  y.  Corf,  L.  B. 

S<i.  B.  210 ;  43  L.  J.  Q.  B.  52  ;  and  see  Dart,  181. 
(y)  GosbeU  Y.Archer,  2  A.  &B.  500  ;  4  N.  &  M.  485  ;  1  H.  &  W.  81. 

As  to  the  auctioneer's  responsibility  for  the  acts  of  his  subordiuates,  see 

«M  p.  87. 
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Revoca-  Before  the  fall  of  the  hammer  either  party  may  revoke  tb 

authority ;  auctioneer's  authority  (z).    Every  bidding  is  but  an  offer  oj 
one  side,  which  is  binding  on  neither,  until  it  receive 
assent  (a)  ;  the  general  rule  being  that  an  offer  may  alwayi 
—by         be  retracted  before  acceptance  (b).    The  authority  to  sel 
■®  ®^ '       may  be  revoked,  although  the  auctioneer  was  commissioned 
to  sell  without  reserve  and  has  advertised  the  sale  to  be  so 
made  (c)  ;  and  the  revocation  is  valid  against  parties  dealing* 
Wd    •      '^t^o^*'  knowledge  of  it  (d).    A  bidder  may  retract   his 
'      bidding,  although  the  conditions  of  sale  provide  that  the 
highest  bidder  shall  be  the  purchaser  (e),  or  even  that  no 
person  shall  retract  his  bidding  (/) ;  but  on  a  sale  by  order 
of  the  Court  such  last-mentioned  condition  is  binding  upon 
the  persons  who  consent  to  the  sale  and  upon  their  agents  (^). 
The  retraction  must  be  made  loud  enough  to  be  heard  by 
the  auctioneer  ;  otherwise  it  amounts  to  nothing  and  is  the 
same  as  a  thought  confined  within  the  breast  (h).    It  may 
be  doubted,  indeed,  whether  the  bidder  may  not  retract  his 
offer,  in  those  cases  where  a  memorandum  is  required  by  the 
Statute  of  Frauds,  at  any  time  before  the  written  entry  is 
actuaUy  made  by  the  auctioneer  (i). 

(z)  Sngd.  13  ;  Payne  y.  Cave,  3  T.  R.  148  ;  Manser  v.  Back,  6  Hare, 
443 ;  Tajplin  v.  FUyrence,  10  C.  B.  744  ;  20  L.  J.  C.  P.  137  ;  15  Jar. 
402 ;  c£.  SmaH  v.  SandarSy  3  C.  B.  880  ;  5  C.  B.  895 ;  16  L.  J.  C.  P. 
89  ;  10  Jar.  841. 

(a)  Payne  v.  Cave,  8  T.  B.  148. 

(5)  Riutkdge  v.  Grant,  4  Bing.  653 ;  1  Moo.  &  P.  717 ;  3  0.  &  P. 
267  ;  Head  t.  Digg<m,  3  M.  &  B.  97  ;  cf.  Byrne  y.  Van  Tienhoven,  5C. 
P.  D.  844,  847 ;  49  L.  J.  0.  P.  816. 

(«)  WarUyw  y.  ffarriaon,  1  E.  &  E.  295,  309  ;  28  L.  J.  Q.  B.  18  ;  29 
L  J.  Q.  B.  14  ;  cf.  Mason  y.  Armttage,  13  Yes.  25. 

(d)  Manser  t.  Back,  6  Hare,  448. 

(e)  Payne  y.  Cave,  8  T.  B.  148. 

(/)  Sngd.  14  ;  Leake,  42 ;  cf.  Dart,  124. 
Q)  Freer  r,  Bimner,  14  Sim.  891. 

(A)  Janes  y.  Nanney,  M'Cle.  89 ;  13  Price,  108  ;   Morton,  V.  k  P. 
152. 
(t)  8  Stark.  Ey.  8rd  ed.  1196 ;  and  cf.  note  to  Htyman  r.  NtaU,  and 
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An  auctioneer  cannot  compel  specific  perfonnance  of  an 
agreement  for  the  sale  by  him  of  a  collection  of  works  of 
art,  thongli  he  paid  down  a  sum  of  money  at  the  time  when 
the  agreement  was  signed,  and  the  advance  was  to  be  repaid 
t6  him  out  of  the  proceeds  of  the  sale  (j)  ;  but  if  goods  are  —where 
deposited  in  the  hands  of  an  auctioneer  to  be  sold  by  him  in  ^^\^^ 
order  that  he  may  repay  himself  his  advances  upon  them,  with  an 
the  authority,  being  coupled  with  an  interest,  cannot  be  re-  "**®'^*'» 
voked  (A:) ;  and  if  the  auctioneer  at  a  sale  is  authorized  to 
receive  the  purchase-money,  a  direction  from  his  principal 
to  pay  it  to  a  third  party  cannot,  if  given  for  valuable  con- 
sideration, be  revoked  without  the  consent  of  such  third 
party  (0. 

A  derivative  authority  cannot,  generally,  mount  higher,  —by  mar- 
or  exist  longer,  than  the  authority  whence  it   issued  (?n).  ^^^l^ 
Therefore,  if  an  unmarried  woman  should  give  an  authority  principal ; 
to  an  agent,  and  afterwards  marry,  the  authority  would  be 
revoked  by  the  marriage  (n). 

The  bankruptcy  of  the  principal  operates  as  a  revocation  —by  bank- 
of  the  authority  of  his  agent  touching  any  rights  of  property  ™P*^  » 
of  which  he  is  divested  by  the  bankruptcy  :  the  bankrupt  is 
incapable  of  making  a  good  title»  and  the  act  of  his  agent 
can  have  no  greater  validity  (p).    The  bankruptcy  of  the 


Farmer  t.  JMnnson,  2  Camp.  838 ;  alao  Warwick  t.  Slade,  3  Camp. 
127.    In  Daif  v.  Wells,  30  Beav.  220 ;  7  Jnr.  N.  a  1004 ;   Sir  John  I>ay  v. 
JUHDiUy,  liLR.,  18  reported  to  hare  expr^sed  an  opinion  that  a  vendor  WdU, 
cannot,  after  real  estate  has  been  knocked  down  at  an  auction,  and  before 
the  siipiatare   of  the  written    contract,   revoke  the  authority  of   the 
auctioneer  ;  and  see  Leake,  23 ;  Dart,  182. 

ij)  CJdnnoek  v.  SaintHry,  30  L.  J.  Ch.  409. 

{k)  Add.  Con.  879. 

(0  IHurt,  180. 

(m)  Story,  Ag.  8  481* 

{n)Ibid. 

{0)  lb.  I  482. 
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agent  is  nofc  presumed  to  destroy  the  principal's  confidono^ 
in  him  ;  bat  it  is  said  that  it  revokes  his  authority  to  recei  v^ 
money  on  account  of  his  principal  (p). 

If  a  principal  should  become  insane,  that  might  opemtej 
as  a  suspension  of  the  authority  of  his  agent  during  the  con- 
tinuance of  the  insanity  (g).    The  case  of  the  insanity^  of' 
the  agent  would  seem  to  constitute  a  natural,  nay,  a  neces- 
sary  revocation  of  his  authority  ;  for  the  principal  cannot 
be  presumed  to  intend  that  acts  which  would  bind  hixn 
should  be  done  by  one  who  is  incompetent  to  transact^  or 
even  understand,  the  business  upon  which  he  is  employed  (r). 

An  agency  is  determined  by  the  death  of  either  the 
principal  («)  or  the  agent  (t). 

When  an  agent's  authority  is  withdrawn,  he  is  entitled  to 
remuneration  for  the  trouble,  reimbursement  of  the  expenses, 
and  compensation  for  any  loss,  which  he  may  have  properly 
incurred  in  the  execution  of  his  office  (u). 

Similarly,  when  an  agency  is  founded  on  valuable  con- 
sideration, the  agent  who  renounces  it  makes  himself  liable 
for  the  loss  which  his  principal  may  sustain  thereby  (v). 

If  a  person  contracts,  without  authority,  in  the  name  of 
another,  that  other  may  either  repudiate  the  contract  {tv)y 


(p)  Story,  Ag.  §  486. 

{q)  Jh,  §  481. 

(r)  lb.  %  487. 

(«)  No  valid  act  can  be  done  in  tbe  name  of  a  dead  man  ;  Watton  r. 
King,  4  Camp.  272  ;  cf.  Smout  v.  Itbery,  10  M.  &  W.  1 ;  Campanari  v. 
Woodbum,  15  C.  B.  400 ;  24  L.  J.  C.  P.  13. 

(t)  Story,  Ag.  §§  488—498 ;  cf.  Russell,  Merc.  Ag.  254—7. 

(u)  Roscoe,532;  Warlovo  v.  Han-ison,  29  L.  J.  Q.  B.  14,  16;  cf. 

Dart,  187. 

{v)  Story,  Ag.  §  478. 

{w)  But  owners  of  property  should  be  careful  bow  they  le^vo  their 
indicia  of  title  in  other  hands ;  WtUiaTns  v.  Barton,  3  Bing.  143  ; 
Johnson  V.  Cridit  Lyonnaia  Company,  3  C.  P.  D.  32 ;  47  L.  J.  C.  P. 
241. 
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or,  if  he  thinks  fit,  adopt  and  enforce  it ;  ,bnt  he  must  adopt  "^^^^ 
it  altogether  :  he  cannot  ratify  what  is  beneficial  to  himself 
and  reject  the  remainder  (x). 

A  person  contracting  as  agent  for  a  named  principal,  implied 
without  aathority  to  do  so,  is  liable  upon  an  implied  warranty  of  autho- 
of  aathoritj  ;  bnt  he  cannot  sue  or  be  sued  upon  the  con^  "^y* 
tract,  nnless  the  alleged  principal  could  not  have  authorized 
it  (y).    The  damages  for  the  breach  of  warranty  will  be 
those  directly  arising  from  it  (2:)  ;  but  in  the  case  of  real 
estate,  although  the  auctioneer  who  purports  .to  sell,  but  has 
not  sufficient  authority,  will  be  condemned  to  pay  all  the 
expenses  to  which  the  purchaser  may  have  been  put,  and 
interest  upon  the  purchase-money,  if  it  has  been  unpro- 
dactive  (a),  the  purchaser  cannot  reooyer  damages  for  his 
loss  of  a  bargain  (b).    Where  the  supposed  principal  denies 
the  authority,  and  an  action  is  brought  against  him  by  the 
pnrchaaer,  which  fails,  the  purchaser  may  recoyer  the  costs 
from  the  i^ent  (c)  ;  but  it  would  not  be  prudent  to  com- 
mence such  an  action  without  notice  to  the  agent,  and  in- 
quiring whether  he  still  persisted  that  he  had  authority  (d). 
One  who  professes  to  contract  as  agent,  but  does  not  name 
any  principal,  may  sue  and  be  sued  upon  the  contract,  if  he 
is  in  reality  himself  the  principal  (e). 


(x)  flm.  Merc  Law.  151. 

(y)  See  PoU.  Con.  434—489. 

(z)  Smon$  V.  PalduU,  7  B.  &  B.  568  ;  26  L.  J.  Q.  B.  195. 

(a)  Brau  t.  Ellit,  Jones  t.  Dyle,  Sagd.  812,  818  ;  Gahy  y.  Driver, 
2  Y.  &  J.  549. 

{h)  Sngd.  44,  237  ;  and  rae  the  judgment  of  Crompton,  J.,  in  CoUen 
▼.  Wrighty  7  E.  &  B.  814  ;  26  L.  J.  Q.  B.  147.  As  to  goods,  see  Simone 
▼.  PatdteU,  7  B.  &  B.  568  ;  26  L.  J.  Q.  B.  195. 

(e)  CoOen  v.  Wright,  8  B.  &  B.  647 ;  27  L.  J.  Q.  B.  215 ;  4  Jur.  N. 
8.J57.  y  ^  f 

(<<)  Sagd.  44. 

(0  Poll  Con.  439,  440. 
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Effect  of        Wlien  an  agent  has  a  written  authority,  parties  dealing 

exoe^g'  ^^^^  Wm  upon  the  faith  of  it  are  unaffected  by  privat< 

hia  autho    restrictions  imposed  upon  him  by  his  principal,  of  whicZ: 

" ^'         they  have  no  notice  (/).    When  a  general  agent  exceed£ 

the  authority  with  which  he  is  actually  clothed,  his  principai 

will  be  bound,  if  what  the  agent  has  done  ordinarily  falls 

within  the  limits  of  that  kind  of  employment  which  he 

exercises  (^),   and  if   notice  has  not  been  given   to  the 

person  with  whom  he  deals  that  the  principal  has  limited  his 

authority  (h). 

Any  loss  consequent  upon  an  agent  exceeding  his  an- 
thorify  will  M  upon  the  agent  (t )  ;  though,  if  a  benefit 
result,  he  must  account  for  it  to  his  employer  (J). 
—of  fraud      The  principal  is  even  liable  for  the  fraud  of  his  agent, 
by  agent ;  ^j^^j^  j^  consists  of  that  which,  if  not  fraudulent,  would  have 
been  within  the  scope  of  the  agent's  ordinary  authority  (k). 
An  agent's  right  to  commission  may  be  forfeited  by  his 
fi»ud  (Q. 
-<^f  want       In  an  action  for  the  proceeds  of  a  sale,  brought  against  an 
princiM    ^^^^^^^^^^  ^J  ^  employer,  the  defendant  is  entitled  to  set 
up  the  right  and  authority  of  a  third  person  (?n). 

(/)  Nedd  T.  Diil-e  of  Beokvfort^  5  Jar.  1123  ;  aff.  mb  mm,  Beaufort 
(Duhe)  V.  Nedd,  12  0.  &  P.  248  ;  9  Jur.  813. 

ig)  Edmundt  t.  BuMl,  L.  R.  1  Q.  B.  97  ;  85  L.  J.  Q.  B.  20  ;  Howard 
Y.  Sheward,  L.  R.  2  C.  P.  148  ;  36  L.  J.  0.  P.  42  ;  2  St.  Com.  65. 

(/i)  CoUen  T.  Cfardner,  21  Beay.  540  ;  Dart,  183  ;  Leake,  474. 

(t)  Catlin  ▼.  Bell,  4  Oftinp.  183.  He  wUI,  however,  be  exonerated,  if 
his  departure  from  hia  inatmctiona  be  ratified  by  hia  principal ;  Clarke  r. 
Perrier,  Freem.  Ch.  48  ;  Prince  y.  Clarhe,  1 B.  &  C.  186  ;  8m.  Merc  Law, 
109  ;  Chit.  Con.  196. 

(j)  See  Sm.  Mere.  Law,  109,  and  the  caaea  there  cited. 

{%)  Swire  y.  FrancU,  8  App.  Cas.  106 ;  47  L.  J.  P.  C.  18 ;  Eouldi- 
worth  Y.  City  ofOlaMgow  Bank,  5  App.  Caa.  317,  826 ;  Dart,  181. 

(0  See  Chapter  XII., /NMt. 

(m)  Biddle  r.  Bond,  6  B.  &  S.  225 ;  bat  not  an  adYcrse  claim  of  which 
he  knew  when  he  aold  for  the  plalntifiT;  Ex  parte  Davies,  19  Gh.  D.  86 ; 
of.  Kinffsman  y.  Kingman,  6  Q.  B.  D.  122. 
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When  an  act  not  apparently  illegal  is  done  by  one  person 
honestly  and  bond  fide  in  compliance  mth  the  request  of 
another,  a  promise  to  indemnify  may  be  inferred  («). 

If  an  auctioneer  sells  goods,  having  notice  of  want  of  title 
in  his  principal,  he  will  be  responsible  in  damages  to  the 
real  owner  (o)  ;  and,  according  to  a  recent  decision,  he  will  be 
liable  even  without  such  notice  (p).  It  is,  therefore,  often 
more  prudent  for  an  auctioneer,  before  selling  goods,  to 
search  the  roister  of  bills  of  sale.  If  after  sale,  but  before 
payment,  the  real  owner  claims  the  money,  the  auctioneer 
cannot  afterwards  maintain  an  action  against  the  buyer, 
Although  the  latter  has  promised  to  pay  on  being  allowed  to 
take  away  the  goods  and  has  taken  them  away  (q) ;  and  if, 
^avii^  received  the  deposit  (r)  or  the  price,  he  pays  it  over 
to  his  employer,  after  notice  that  the  title  of  the  latter  was 
bad,  he  will  be  liable  to  the  buyer  for  thie  money  («). 

A  person  who  undertakes  for  reward  any  duty,  employ- Negligence 
Tnent  or  trust  is  under  an  implied  contract  to  act  with  all  ^tenw^of 
reasonable  care,  diligence  and  ability  {t).  auctioneer; 

The  obligation  of  an  agent  to  adhere  strictly  to  his  special 


(a)  Adamion  y.  Jearmt,  4  Bing.  66 ;  12  Moore,  241 ;  Jhtgdale  v. 
I'overing,  L.  R.  10  C.  P.  196  ;  44  L.  J.  C.  P.  197. 

(o)  Hardacre  v.  Stewart,  5  Esp.  104 ;  cf.  Buller  v.  Harrison^  2  Gowp. 
565. 

(p)  Cot^rane  r.  RymUt,  40  L.  T.  N.  S.  744  ;  27  W.  R.  776 ;  cf. 
^weerv.  HoUins,  L  E.  7  H.  L.  767  ;  Taylory.  M'Keand,  5  C.  P.  D.  858 ; 
49  L.  J.  C.  P.  663  ;  Walker  v.  Cflay,  49  L.  J.  0.  P.  660  ;  Davis  y.  AHmg- 
itaU,  49  L.  J.  Ch.  609 ;  42  h.  T.  N.  S.  607 ;  W.  N.  1880,  p.  96.  Whether 
the  principal  is  disclosed  appears  to  be  immaterial  in  this  connection  ;  see 
Oardy  r.  Ledwidge,  L  K.  10  0.  L.  38,  133. 

(q)  DkHeeneon  r.  Naul,  4  B.  &  Ad.  689.     A  sale  by  auction  is  not  per  Auction 
V  a  sale  in  market  overt ;  Lee  ▼.  Bayee  (or  Bobineon),  18  C.  B.  699 ;  not  market 
25  L.  J.  C.  P.  249 ;  2  Jur.  N.  S.  1093.  overt. 

(r)  Burrouffh  r.  Skinner,  5  Burr.  2639. 

(fi  Peto  Y.  Blades,  6  Taunt.  657. 

(<)  Chapman  v.  JFaUon,  10  Bing.  67 ;  3  Moo.  &  S.  389 ;  Story,  Ag. 
§§  182-191. 
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instmctions  (ti)  oeaaes,  so  soon  as  his  obedience  vroni 
involve  a  firand  upon  third  persons ;  for  no  contract  ca 
oblige  a  man  to  make  himself  an  instmment  of  fraud  (r). 

When  an  agent  not  limited  biy  instmotions  is  prevente 
fbom  pursuing  the  accustomed  course  of  business  (t^),  h 
should  give  notice  of  the  fact  to  his  principal  (x). 

An  important  pacrt  of  an  auctioneer's  work  is  to  take  can 
that  the  purchaser  enters,  where  necessary,  into  a  binding 
contract  under  the  Statute  of  Frauds  (y). 

If  an  auctioneer  employed  to  sell  an  estate  be  guilty  of 
such  n^ligence,  or  use  so  Httle  skill  that  the  sale  becomes 
nugatory,  he  is  not  entitled  to  recover  any  compensation  for 
his  trouble  (9) ;  if  he  negligently  misdescribe  the  property, 
he  will  be  liable  to  make  good  to  the  v^dor  the  amouat  of 
compensation  which  the  latter  has  had  to  pay  to  the  pur- 
chaser in  respect  of  such  misdescription  (a) ;  and  an  agent 
may  be  liable  in  nominal  damages  for  a  breach  of  duty 
from  which  no  actual  loss  has  resulted  to  his  employer  (b), 

A  contract  duly  entered  into  by  an  agent  is  not  avoided 
by  his  neglecting  to  communicate  it  to  his  principal  (e). 


(tt)  SeeStoiy,  Ag.  §  192;  PoweU  y.  Sadler,  cited  Pal^,  P.  &  A  80; 
and  svprttf  p.  24. 

{v)  JBesavell  y.  Chrktie,  1  Cowp.  395. 

(it)  See  mpra,  p.  24  ;  cf.  Ouerreiro  y.  P^U,  3  B.  &  Aid.  616  ;  and 
Bnywn  y.  StaUm,  2  Chit.  858,  where  an  anctioneer  who  d^yered  goods 
witiiofat  recdying  the  price  was  held  liable  on  a  dedaration  for  not  giving 
an  aocorate  account  of  the  full  prodnce  of  the  goods. 

(x)  Smith  y.  Latcelks,  2  T.  &.  187  ;  Sm.  Mere.  Law,  108. 

{y)  Kavanagh  y.  OuthbeH,  I.  B.  9  C.  L.  186  ;  Peirce  y.  Corf,  L  B.  9 
Q.  B.  210  ;  48  L.  J.  Q.  B.  52. 

(z)  Denew  y.  Daverell,  8  Camp.  451 ;  see  2  Sm.  L.  C.  27  ;  d  Jwms  t. 
Nanneff,  M<01e.  25 ;  18  Price,  76;  also  Chit.  Cm.  514  ;  Sm.  Con.  180. 

(a)  Parker  y.  Farebrother,  1  C.  L.  R.  828 ;  and  see  Sm.  Merc.  Lav; 
108. 

(6)  IlOtbert  y.  Bayley,  2  F.  &  F.  48. 

(c)  Wright  y.  Bifft/,  15  Beay.  592 ;   ef.  ffeyman  r.  Ntait,  2  Gsmp. 
88. 
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An  agent  is  as  much  responsible  for  those  whom  he  —or  hw 
employs  under  him  as  for  himself  (d).  ^^^ 

The  auctioneer's  right  to  indenmity  and  remuneration 
fomiB  the  sabject  of  a  separate  chapter  (e). 


id)  Lord  Nwtk'9  Cote,  2  Dy.  161ju 
(f)  Chapter  XII.,  potL 


CHAPTER  III. 

APFBAISEMENTS  AKD  VALUATIONS. 

Auc-  AucTiOKEEBS   are   frequentlj  called   upon    to   act    as 

tioneere      appraisers,  not  only  as  a  prebminary  step  to  their  anction- 
act  as        sales,  but  also  in  cases  where  they  are  not  employed  to  sell 
appraisers,  jjy  auction.    It  is,  therefore,  the  duty,  as  it  will  always  be 
to  the  adyantage,  of  every  auctioneer  to  make  himself  well 
acquainted  with  the  theory  and   practice  of  surveying, 
valuing  and  appraising  the  different  kinds   of  real  and 
personal  property  (a). 
Asto     ^       A  person  acting  as  an  appraiser  (&)  without  a  licence 
1^^""  incurs  a  penalty  of  £50  (c).    But  a  licence  to  act  as  an 
auctioneer  is  a  licence  to  act  as  an  appraiser  also  (d).    The 


(a)  It  would  be  out  of  place  in  a  work  like  the  present  to  attempt  to 
give  full  instructions  for  the  efficient  performance  of  this  part  oif  an 
auctioneer's  duty,  especially  as  nothing  but  a  long  course  of  observation 
and  experience  can  make  a  good  appraiser.  But,  with  ayiew  to  rendering 
the  book  as  generally  useful  as  possible,  brief  rules  and  tables  for  estimat- 
ing the  value  of  the  descriptions  of  property  most  commonly  submitted  to 
the  hammer  are  inserted  in  the  appendix.  See  pott,  pp.  441  et  aeq.  For 
simple  directions  as  to  the  use  of  logarithms  the  reader  is  referred  to 
Souse's  Practical  Man. 

(6)  That  is,  as  a  person  bearing  the  known  character  of  an  appndaer ; 
Atkin$(m  v.  Fell,  5  M.  &  S.  240. 

(c)  An  appraiser's  licence  is  an  annual  one  and  is  subject  to  a  duty  of 
£2.  See  46  Geo.  III.  c.  48,  ss.  i-^6 ;  and  8  &  9  Vict.  c.  76,  s.  1, 
Appendix,  poit,  pp.  890,  891. 

{d)  Of.  ante,  p.  14.  By  24  &  25  Vict,  c  21,  ss.  11,  13,  a  Hcensed 
house  agent  may  act  as  appraiser,  and  vice  vend,  without  additional 
licence. 


CHAP.   III.]        APPRAISEMENTS  AND  VALUATIONS.  39 

7tb  section  of  4G  Geo.  III.  c.  48,  enacts  that  "  all  persons 
who  shall  be  duly  licensed  according  to  law  to  act  as 
auctioneers  shall  and  may  act  as  appraisers  without  taking 
out  any  other  licence  "  {e) ;  and  8  &  9  Vict.  c.  76,  s.  1,  by 
which  the  present  duty  is  imposed  on  persons  exercising  the 
calling  or  occupation  of  an  appraiser,  expressly  exempts 
licensed  auctioneers  from  the  duty  (/). 

It  is  a  good  defence  to  an  appraiser's  daim  for  work  and 
labour  that  he  was  not  duly  licensed  (g). 

The  Stamp  Act,  1870,  requires  every  appraiser,  under  a  pormHl 
penalty  of  £50,  to  write  out  eveiy  appraisement  or  valuation  document, 
which    he   makes,    upon   duly  stamped  material,  within  appjaise- 
fourteen  days  after  making  it ;  and  any  one  taking  from  an  ^'^^^ 
appraiser  an  appraisement  not  written  out  and  stamped  in  wheif ' 
accordance  with  the  act  incurs  a  forfeiture  of  £20  (h).  necesaaiy. 
But  it  is  important  to  observe  that  appraisements  and 
valuations  are  exempted  from  the  necessity  of  a  stamp,  and, 
consequently,  of  a  formal  document,  in  the  following  cases^ 
viz: — 

(1.)  When  made  for  the  information  of  one  party  only, 


(e)  See  post,  p.  891. 

(/)  Ibid. 

iff)  Palk  V.  Farce,  12  Q.  B.  666  ;  17  L.  J.  Q.  B.  299  ;  12  Jnr.  797  ; 
decided  on  demurrer  ;  cf.  Leake,  744.     As  to  auctioneer,  see  ante,  p.  9. 

{h)  38  &  34  Vict,  c  97,  s.  38.  For  the  text  of  this  section,  and  the 
scale  of  duties  imposed  by  the  act,  s.  8  and  schedule,  mb  tU.  '^Appraise- 
ment,"  see  Appendix,  pp.  406,  423,  post. 

A  broker  called  to  prove  the  value  of  goods  need  not  produce  an  inven- 
toiy  written  on  an  appraisement  stamp ;  Steward  ▼.  Clark,  1  C.  &  P.  24, 
25. 

An  award  stamp  is  not  necessary,  unless  there  be  a  submission  of  j^^^rd 
differences  to  the  appraiser  ;  and,  therefore,  where  there  was  a  reference  stamp, 
to  appraisers  as  to  the  value  of  goods,  and  nothing  more,  an  appraisement 
stamp  upon  the  written  valuation  was  held  to  be  sufficient,  without  an 
award  stamp;  £eed»  v.  Burrows,  12  East,  1 ;  of.  Perkins  v.  Potts,  2 
Ohit.  399. 
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and   not   in   any   manner   obligatoiy   between 

parties  («) ; 
(2.)  When  made  by  order  of  a  court  of  admiralty  ; 
(8.)  When  made  for  the  purpose  of  asoertaining  the 

amount  of  legacy  or  succession  duty  payable  upon 

property  (j). 

It  is  evident  that  an  appraisement  made  for  the  mere 
purpose  of  preparing  particulars  and  conditions  of  sale  will 
fall  within  the  first  of  the  above  exemptions  (k). 
Appraise-  There  are  some  descriptions  of  property,  such  as  goods 
mentsome-  distrained  for  rent  (I),  and  estates  and  effects  seized  under 
reqnked  extents  (m),  which  it  is  not  lawful  to  sell  without  a  previous 
by  law.       appraisement  (»)  ;  but  even  where  no  such  legal  obligation 


Trustees 
for  sale. 


(i)  This  exemption  vrtm  not  expressly  contained  in  any  of  the  former 
acts  granting  duties  on  appraisements  ;  but,  nevertheless,  it  was  held, 
before  the  passing  of  33  &  34  Vict.  c.  97,  that  a  valuation  made  for  the 
information  of  parties  and  not  intended  to  be  binding  on  them  was  not 
liable  to  an  appraisement  stamp,  though  an  agreement  was  afterwards 
founded  on  its  data ;  Jackson  v.  Stopherdy  2  C.  &  M.  861 ;  4  l?yrw. 
330  ;  cf.  Atkinson  v.  Fell,  5  M.  &  S.  240. 

(j)  33  &  34  Vict.  c.  97,  s.  3  and  schedule,  tub  tit.  **  Appraisement "  ; 
see  Appendix,  pottt  p.  423.  The  34  &  35  Vict.  c.  103,  s.  26,  exempts  from 
stamp  duty  '*an  appraisement  or  valuation  of  property  of  a  deceased 
person,  made  for  the  information  of  an  executor  or  other  person  required 
to  record  in  any  commissary  court  in  Scotland  an  inventoiy  of  the  estate 
of  such  deceased  person.'* 

(k)  A  stamp  is  necessary  upon  a  valuation  required  by  the  Tithe  Com- 
mutation, Copyhold  or  Inclosure  Acts ;  see  31  &  32  Vict.  c.  89,  s.  2. 

{I)  See^HMf,  p.  279. 

\m)  A  wiit  of  extent  is  issued  for  the  purpose  of  enforcing  execution 
on  behalf  of  the  Crown  ;  see  Broom,  C.  L.  204  ;  3  St.  Com.  669.  For 
form  of  such  writ,  see  West  on  Extents,  55. 

(n)  Trustees  for  sale  should  always  ascertain  the  value  of  the  property 
whicli  they  are  empowered  to  sell ;  and  they  wiU  be  justified  in  going  to 
the  expense  of  a  valuation,  where  circumstances  seem  to  render  such  a 
course  expedient ;  Sugd.  60  ;  Lewin,  389 ;  Dart,  79.  So  also  with 
trustees  for  purchase,  and  receivers  of  the  property  of  liquidating  debtors ; 
Lewin,  452 ;  Ex  parU  Gordon,  L.  R.  20  £q.  291. 
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exists,  the  aactioneer  will  always  find  a  personal  inspection 
and  valuation  a  satis&ctory  step  to  take,  preparatory  to  the 
holding  of  an  auction.  Without,  at  least,  a  general  know- 
ledge of  the  value  of  the  jvoperty  to  be  disposed  o^  he  will 
find  it  impossible  to  do  justice  to  his  employer.    He  will  find  ' 

a  preliminary  yalnation  more  particularly  useful,  when,  as 
frequently  happens,  it  devolves  upon  him  to  fix  the  reserved 
pnce,  below  which  the  property  is  not  to  be  sold. 

It  is  not  unusual,  on  sales  by  auction  of  real  estate,  to  Separate 
require  the  purdiaser  to  take  fixtures,  timber,  stock  and  other  ^^  ^J^******* 
articles  at  a  valuation,  in  addition  to  the  price  at  which  a  lot  tures,  &c. 
18  knocked  down.    This  is  commonly  made  the  subject  of  a  ^f^^J^^ 
special  condition  of  sale,  providing  forthe  manner  in  which  the  estate. 
valuation  shall  be  made  (p).    But  as  suchcoilditions  tend  to 
discourage  biddings,  owing  to  the  uncertainty  of  the  amount 
which  may  have  to  be  paid,  and  as  disputes  frequently  arise  in 
carrying  them  into  effect  {p),  it  is  better,  if  possible,  to  have 
tihe  valuation  made  before  the  sale,  in  which  case  a  fixed  sum 
can  be  inserted  in  the  conditions  as  the  price  at  which  the 
sapplementary  article  is  to  be  taken. 

It  is  a  question  how  &r  an  unskilful  and  incorrect  ap-  General 
praiser  is  entitled  to  recover  his  fees  and  expenses.    If  a  oWigations 
person  undertakes  to  perform  a  work  of  skill  and  labour,  and  praiser. 
&il8  therein,  so  that  his  employer  derives  no  benefit  from 
Ms  work,  he  is  not  entitled  to  recover  anything  for  his 
trouble  (q).     If  a  surveyor  delivers  an  estimate  greatly 
below  the  sum  at  which  work  can  be  done,  and  thereby 
induces  a  private  person  to  undertake  what  he  otherwise 
would  not  undertake,  he  cannot  recover ;  but  it  is  not  a 


(o)  SeeiMf^,  p.  93. 

(i>)  See  1  Chit.  Piac  829, 830 :  Dart,  221,  222  ;  Leake,  689,  705,  958, 
1185. 
{q)  Duncan  v.  Elundd^  8  Stark.  6. 
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trifling  deviation  from  an  estimate  that  will  prevent  a  party 
from  reooyering  (r).  A  man  should  not  estimate  a  work  at 
a  price  at  which  he  wonld  not  contract  for  it  («). 

Like  every  other  paid  agent,  an  appraiser  mnst  use  dne 
care  and  diligence  in  the  performance  of  his  duty  (t)  ;  and 
he  must  not  be  content  to  go  upon  the  information  of  others, 
even  though  referred  to  them  by  his  employer  (u). 
Amount  of      As  regards  the  amount  of  remuneration  for  making'  a 
his  remii-    valuation  properly,  it  is,  perhaps,  in  every  case  a  question 
for  the  jury  whether  the  charge  made  is  a  reasonable  one  for 
the  service  rendered  (v).  Where  a  surveyor,  who  had  measured 
building  work  and  settled  the  tradesmen's  bills,  claimed 
5  per  cent,  upon  the  sums  allowed  to  the  tradesmen,  and 
evidence  was  offered  that  it  .was  the  uniform  practice  of 
surveyors  to  charge  that  rate  of  commission,  Lord  Kenyon, 
G.J.,  is  reported  to  have  said  that  the  plaintiff  was  entitled 
to  reasonable  compensation  for  his  trouble,  but  was  not  to 
estimate  it  by  the  money  laid  out  by  the  defendant  in 
finishing  his  building  (x).    But  in  a  later  case  Lord  EUen- 
borough,  G.  J.,  left  it  to  the  jury  to  say  whether  a  commission 
of  5  per  cent,  upon  the  amount  expended  was  a  reasonable 
sum  to  be  charged  by  a  surveyor  for  superintending  altera- 
tions in  buildings,  there  being  evidence  that  that  mode  of 
charging  was  customary  (y). 

(r)  MoTieypenny  v.  JIarUand,  2  C.  &  P.  378,  881. 

[a)  Ibid,  By  an  old  statute  of  11  Ed  v.  I.,  the  Statute  of  Acton 
Bnmel,  appraisers  valuing  extended  goods  too  highly  were  compeUed  to 
take  them  at  their  own  valuation.  But  this  interesting  specimen  of  the 
hx  talionit  has  recently  disappeared  from  the  statute  book  :  Stat.  Law 
Bev.  Act,  1863. 

(0  Moneyptnny  v.  HmiUmd^  1  C.  &  P.  852 ;  Turner  v.  Ooulden^  L. 
B.  9  C.  P.  67. 

(u)  Moneypenny  v.  HartUmd^  2  C.  &  P.  878. 

\v)  Cf.  Ch.  XII.,  post. 

{x)  IJ^MddL  V.  Stuart,  Peake,  N.  P.  C.  193. 

ly)  Chapman  v.  De  Taatet,  2  Stark.  294.  In  Moneypenny  v.  Hmi- 
land,  2  0.  &  P.  878,  Best,  C.  J.,  appears  to  have  thought  that  a  surveyor 
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Appraisers  appointed  by  the  high  baUiff  of  a  County  for  ap- 
Court,  to  value  goods,  under  9  &  10  Vict.  c.  95,  s.  106,  are  ^'^f J^jer 
entitled,  out  of  the  produce,  to  sixpence  in  the  pound  on  the  county 
value  of  the  goods,  over  and  above  the  stamp  duty  («).  ^'^  P*^' 


might  fairly  charge  five  guineas  a  day  for  attending  in  the  House  of 
Gcmmons  during  the  progress  of  a  biU. 

(z)  See  fKttt,  pp.  250,  251.    As  to  charges  on  an  appraisement  under 
a  distress,  aoejfoH,  p.  281. 


CHAPTER   IV. 

PARTICULARS  AND  CATALOGUES* 

Definition       On  all  sales  by  auction,  except  where  the  property  is  of 
J[^^^"-  trifling  value,  a  description  of  the  thing  to  be  sold  is  reduced 
catalogues,  into  writing ;  and  such  description,  when  it  relates  to  real 
property,  or  property  of  the  nature  of  realty,  is  called  the 
"  Particulars  of  Sale,"  and  when  it  refers  to  personal  effects 
sold  in  lots,  is  designated  a  ^  Catalogue  "  (a). 
Indoubtfal      In  preparing  particulars  great  care  should  be  taken  to 
^daraa    ^^  appropriate  terms.    The  language  employed  should  be 
construed    clear  and  unambiguous  ;  because,  if  there  be  any  reasonable 
against       doubt  as  to  the  meaning  of  the  particulars,  they  will  be 

vendor.  °  *  '         ^ 

construed  strictly  against  the  vendor  (b). 
Not  Moreover,  as  a  general  rule,  they  cannot  be  contradicted, 

^^^b^  ^y  varied,  or  added  to,  by  any  verbal  declarations  of  the 
deciara-      auctioneer  made  at  the  time  of  sale.    As  was  said  by  Lord 


Adyertise-  (a)  Advertisements  are  generally  published  in  the  newspapers,  announc- 
ments.  ing  the  time  and  place  of  sale,  and  subject  of  sale,  and  stating  to  whom 
to  apply  for  further  information.  They  generally  give,  either  the 
particulars  in  full,  or  an  epitome  of  them.  See  specimens,  post,  pp.  292, 
Circulation  293.  Particulars  and  conditions  should  be  circuLeited  before  the  sale,  or 
of  particu-  at  any  rate  in  the  sale-room  ;  Torrance  v.  BoUon,  L.  B.  14  Eq.  124,182  ; 
lars.  41  L.  J.  Ch.  643,  647  ;  aff.  L.  E.  8  Ch.  118  ;  42  L.  J.  Ch.  177. 

(6)  Dart,  109 ;  Symons  v.  James,  1  Y.  &  C.  0 .  C.  487  ;  Rhodes  v. 
Ibbdson^  4  De  G.  M.  &  G.  787  ;  23  L.  J.  Ch.  459  ;  Cruse  v.  Nawell, 
2  Jur.  N.  S.  536  ;  25  L.  J.  Ch.  709  ;  SmUh  v.  EUis,  1 4  Jur.  682.  In 
these  cases  the  ambiguity  appeared  on  the  conditions  ;  but  the  principles 
on  which  they  were  decided  are  equaUy  applicable  to  particulars. 
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£llenboroagh,  C.  J.,  in  a  case  before  him :  "  Men  cannot  tell  tions  of 
what  oontracts  they  enter  into,  if  the  written  conditions  of  ^^^  °^^^' 
sale  are  to   be  controlled  by  the  babble  of  the  anction- 
roam"  (c).     The  reason  of  the  rale  is  that  evidence  cannot 
be  given  of  a  parol  variation  of  a  written  contract. 

But,   altbongh  evidence  of  snch  verbal  declarations  is  Exceptions, 
inadmissible  at  law  on  behaU  of  either  plaintiff  or  de- 
fendant, and  in  Eqnity  on  behalf  of  the  plaintiff,  snch 
evidence  is  admissible  in  Eqnity  on  behalf  of  the  defen- 
dant to  an  action  for  specific  performance  {d).  The  gromid  Fraud,  &c. 
on  which  this  exception  to  the  general  mle  proceeds  may  be 
Btated  in  the  words  of  Lord  Langdale,  M.R. :  "Where  fraud, 
mistake  or  surprise  cannot  be  established  without  evidence, 
^tdty  will  allow  a  defendant  to  a  bill  for  specific  perform- 
ance to  snpport  a  defence  founded  upon  any  of  those  grounds 
by  evidence  dehors  the  agreement "  (e). 

Where  an  auctioneer  has,  at  the  sale,  made  a  parol 
declaration  at  variance  with  the  particulars,  the  j)ractical 
appUcation  of  the  rule  would  appear  to  be  as  follows.  If 
the  variation  is  in  favonr  of  the  vendor,  the  vendor  cannot 
enforce  specific  performance  with  the  variation,  nor,  on  the 
other  hand,  can  the  purchaser  enforce  specific  performance 


(c)  Jones  Y.  Edney,  3  Camp.  285,  287  ;  where  the  reading  the  lease  at 
the  sale  was  held  no  excuse  for  misstating  the  terms  of  the  lease  in  the 
jftrticiJars ;  approTed  in  Flight  t.  BooUi,  1  Bing.  N.  C.  370,  379  ;  3 
L.  J.  C.  P.  66. 

id)  Dart,  110  ;  Gunnis  v.  ErhaH,  1  H.  Bl.  290  ;  Greaves  v.  AshZin, 
SCamp.  425  ;  ffogg  t.  Snaith,  1  Taunt.  347  ;  PoweU  t.  Edmunds,  12 
East,  6 ;  Ford  ▼.  Yates,  2  Man.  &  G.  549  ;  Higginson  y.  Clowes,  15 
Tes.  516 ;  dotpes  v.  ffigginson,  1  V.  &  B.  524 ;  and  the  same  applies 
between  an  original  purchaser  and  his  sub-purchaser  ;  SheUon  t.  lAvius, 
2G^  &  J.  411  ;  1  L.  J.  Ex.  139.  The  operation  of  a  written  agreement 
nay,  howeyer,  be  suspended  by  a  contemporaneous  oral  agreement ; 
WaUiM  y.  Lktle,  11  G.  B.  N.  S.  369 ;  31  L.  J.  C.  P.  100  ;  and  see  po^. 
Chap.  Vm. 

(e)  Manser  y.  Back,  6  Hare,  443,  448. 
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without  the  variation.    If  the  variation  is  in  favoor    of 
the  purchaser,  the  purchaser  cannot  enforce  specific  per- 
formance with  the  variation,  nor,  on  the  other  hand,  can 
the  vendor  enforce  specific  performance  without  the  varia- 
tion (/). 
Parol  Parol  evidence  is  admissible  to  explain  the  subject-matter 

admiMibie  ^'  *  written  agreement,  although  not  to  vary  its  terms  (^). 
to  explain  And,  in  a  recent  case,  it  has  been  decided  that  a  plaintiff 

mi^^*  of  P'^cl^*^^''  i^y  giv®  evidence  of  parol  declarations  made  bj 
written  the  auctioneer  at  the  sale,  when  such  declarations  do  not 
agreement,  contradict  the  particulars  or  conditions,  but  are  merely 

collateral  to  the  contract  (h). 

Same  niies     And  the  Same  rules  apply  to  catalogues,  whenever  the 

to  Si^^*  contract  has  been  reduced  into  writing.    But,  as  a  contract 

logues.       for  the  sale  of  goods  need  not,  in  certain  cases,  be  in 

writing  (i),  it  may  happen  that  the  contract  is  by  parol.    In 

such  a  case  verbal  declarations  made  by  the  auctioneer 


(/)  WooUam  t.  ffeam,  7  Yes.  211 ;  2  W.  &  T.  L  C.  464 ;  and  tbe 
following  cases,  among  others,  there  cited  :  HigginMon  r,  Clowes^  13  Yes. 
516 ;  Winch  t.  Wincketter^  IV.  &  B.  875 ;  MarquU  Towmkcnd  t. 
Stangroom,  6  Ves.  828 ;  Prioc  ▼.  Ley,  4  Giff.  285 ;  aff.  82  L.  J. 
Ch.  530 ;  RatiiAoUom  y.  Ooadon,  1  V.  &  B.  165  ;  London  <£;  BimUnff- 
ham  Ry,  Co.  v.  Winter,  1  Cr.  &  Ph.  57  ;  Wood  v.  ScaHh,  2  Kay  &  J. 
33  ;  MaHin  v.  Pycroft,  2  De  G.  M.  &  G.  785  ;  22  L  J.  Ch.  94,  where 
plaintiff  submitted  to  variation  being  made  in  favour  of  defendant ; 
Clowes  V.  Higginson,  1  V.  &  B.  524,  where  plaintiff  was  refused  specific 
I)erformance  with  the  variation,  because  he  had  throughout  insisted  on  his 
construction  of  the  contract ;  Manser  v.  Bdcky  6  Hare,  443,  where 
defendant  (the  vendor)  was  permitted  to  give  evidence  of  a  parol  variation, 
although  the  plaintiff  (the  purchaser)  did  not  hear  the  auctioneer  make 
it ;  SneUing  v.  Thomas,  L.  B.  17  Eq.  803 ;  43  L.  J.  Oh.  506.  As  to 
effect  of  part  performance,  see  post,  Chap.  X. 

iff)  Ogilvie  v.  Foljambe,  3  Mer.  53  ;  ifa^donald  v.  Longboitom,  1  E.  & 
E.  987  ;  29  L  J.  Q.  B.  256  ;  and  see  Pemher  v.  Mathers,  1  Bro.  Ch.  52 ; 
cf.  Lekke  196  et  seq,  ;  and  see  post.  Chap.  VIIL 

{h)  Brett  v.  Clowser,  5  0.  P.  D.  376  ;  cf.  Leake,  188. 

(t)  As  to  what  contracts  must,  and  what  need  not,  be  in  writing^  see 
post,  Chap.  VIII. 
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wonld  be  admissible   in    evidence   on   behalf   of   either 
party  (i). 

The  particnlars  are  generally  printed  together  with  the  con-  ParticuUni 
ditions  on  which  the  sale  is  to  be  made  (if  not  printed  ^„g^orm 
together  they  should  be  made  explicitly  to  refer  to  one  terms  of 
another)  (0,  and  the  two  together  become  part  of  the  contract  ®°'**^*^ 
of  sale ;  it  being  cnstomary,  on  the  close  of  the  biddings,  for 
the  purchaser  merely  to  agree,  by  a  short  memorandum  (m), 
which  is  usually  annexed  to,  or  endorsed  on,  the  particulars 
and  conditions,  to  purchase  the  property  as  described  in  the 
pardculars,  subject  to  the  conditions. 

The  distinction  between  particulars  and  conditions  has  i>i8tinction 
been  stated  as  follows  by  Malins,  V.-C,   in  Tcrrancs  v.  particuhkra 
BoHion  (n)  :    "  The  proper  office  of  the  particulars  is  to  ana  con- 
deflcribe  tiiie  subject-matter  of  the  contract,  that  of  the  con-   ^^^^^' 
ditions  to  state  the  terms  on  which  it  is  sold."    This 
distinction  has  not  always  been  observed ;  but  should  be 
carefhUy  borne  in  mind,  for,  as  was  held  in  the  above-men- 
tioned case,  the  omission  from  the  particulars  of  a  fact  which 
onght  to  be  stated  in  them  is  not  necessarily  remedied  by  a 
statement  of  it,  however  explicit,  in  the  conditions ;  unless, 
indeed,  it  can  be  shown  that  the  purchaser's  attention  was 
expressly  directed  to  it. 

Speaking  generally,  the  particulars  should  contain  a  faithful  Particulars 
deficription  of  the  property  to  be  sold,  with  an  exact  account  J^?"^'.??''* 
of  its  liabilities  and  incumbrances,  and  ^'  should  be  so  fni  descrip- 
framed  as  to  convey  clear  information  to  the  ordinary  class  **""  ®* 

•'  •^  property. 


(i)  Bdtn  T.  Bhik^  18  K.  ft  W.  614  ;  14  L.  J.  Ex.  194. 

(0  KeMDvriky  r.  Schqfield,  2  B.  &  G.  945 ;  and  pott,  Chap.  VIII., 

(m)  For  forms  of  memorandum,  see  post.  Part  IL 
(n)  L.  B.  14  Eq.  124,  130  ;  41  L.  J.  Oh.  643 ;  aC  L.  £.  8  Oh.  118  ; 
42  L  J.  Oh.  177. 
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of  persons  who  frequent  sales  by  auction  "  (o).  When  the 
property  has  passed  by  deed  or  writing,  the  description  of  it 
should  correspond  in  effect  with  the  parcels  in  the  written 
document ;  but  it  is  not  necessary,  or  desirable,  to  adopt 
the  formal  language  used  in  the  deeds. 
In  most  If  there  be  the  least  doubt  about  the  title  at  identity  of 

M^ic^i^  the  estate,  or  if  the  estate  be  one  of  any  considerable  mag- 
should  be    nitude,  proper  legal  advice  should  be  resorted  to  before  the 
to^he*'^  particulars  are  issued.    In  feet,  in  all  but  the  simplest 
solicitor,     cascs,  it  would  be  advisable  to  submit  the  draft  particulars 
to  the  solicitor,  unless  he  has  given  information  as  to  all  the 
points  that  should  be  mentioned ;  and  where  no  solicitor  is 
employed,  the  auctioneer  should  submit  them  to  his  prin- 
cipal (p). 
Matters  to      In  drawing  particulars  the  following  matters  ought  to  be 
be  noticed  noticed  (q)  i— 

mparticn-  "^''*^^    vi/ 

^*"'  (1.)  If  the  subject  of  the  sale  is  land,  t.e,,  "  any  interest 

Without  ^  ^  ft^y  messuages,  lands,  tenements  or  heredita- 

reaQTve.  meuts  of  whatever  tenure,"  the  particulars,  or  the 

conditions  (r),  should  state  whether  such  land  will 
be  sold  without  reserve,  or  subject  to  a  reserved 
price,  or  whether  a  right  to  bid  is  reserved  (s).  If 
such  a  statement  should  not  be  made,  the  sale 
would  probably  be  treated  as  without  reserve  (Q. 

(o)  Dykes  v.  Make,  4  Bing.  N.  C.  463,  476 ;  7  L.  J.  C.  P.  282  ; 
approred  in  Gibson  v.  D'EsU,  2  Y.  &  C.  C.  C.  642  ;  8  Jur.  94,  98 ; 
rev.  tub  mm,  Wilde  v.  (?i&«on,  1  H.  L.  C.  605  ;  12  Jnr.  527.  It  maj 
be  taken  that  the  courts  will,  in  general,  construe  the  language  used  in 
the  sense  in  which  it  would  be  understood  by  such  persons  ;  Waring  y. 
Hoggart,  'Rj.  k  M.  89. 

(p)  An  auctioneer  who  is  guilty  of  negligence  in  drawing  paitieuhrs 
may  forfeit  his  right  to  payment  for  his  services  ;  see  ante,  p.  86. 

(q)  For  fuller  information  on  some  of  these  points,  see  w>9t,  pp.  60  et  9eq, 

(r)  Generally  the  conditions  ;  see  post,  p.  90. 

(#)  80  &  81  Vict.  c.  48,  s.  5. 

(0  Dart,  118  ;  cf.  post,  Chap.  VII. 
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(2.)  The  character  of  the  property,  whether  a  house  or  2.  Kind  of 
land,  or  both  ;  its  quantity  and  situation  and,  property. 
sometimes,  its  boundaries. 

(3.)   The  tenure.  3.  Tenure. 

(4.)  The  nature  of  the  tenancy,  if  the  property  is  let,  4.  Nature 
as  to  period,  unusual  covenants,  &c.  ®*  tenancy. 

(5.)  The  annual  income,  if  any,  from  rental,  or  a  fair  6.  Income. 
estimate  thereof. 

(6.)  The  rights  or  claims  of  other  parties,  subject  to  6.  Rights 
which  the  property  is  to  be  sold  ;  e.^.,  mort-  p^^ier 
gages,  easements,  such  as  rights  of  way,  inci- 
dental rights  of  common,  fishery,  &c. 

(7.)  Unusual  outgoings,  if  any.  7.  Out- 

(8.)  The  time  and  place  of  sale,  and  by  whom  the  sale  soi»gs. 
is  to  be  conducted  (u).  U^"^^ 

(9.)  It  is  often  thought  desirable  to  add  "  unless  previ-  sale. 

ously  disposed  of  by  private  contract."  Although  9.  ^*  Un- 
an  auctioneer  is  not  liable  to  pay  damages  to  an  p^\(/of  by 
intending  purchaser,  if  property  advertised  is  private 
not  put  up  {v)y  in  fairness,  some  notice  should  ^^'**^^*- 
be  given,  if  any  lot  is  likely  to  be  withdrawn. 


(«)  Althongli  the  auctioneer  need  not  name  his  principal  (but  see 
pok.  Chap.  VI.),  sometimes  the  name  is  mentioned  on  the  particulars. 
If  tiie  principal  is  described  as  selling  in  any  particular  capacity,  care 
should  be  taken  that  such  capacity  be  accurately  deiscribed  ;  Webb  v. 
Kirbjf,  7  De  G.  M.  &  G.  37(5;  26  L.  J.  Ch.  145.  When  the 
goods  of  another  person  have  been  sent  in  to  be  sold  together  with  the 
principal  lot,  it  seems  that  the  auctioneer  ought  to  state  the  fact,  if 
Ua  princii>arB  name  appears  on  the  particulars  or  catalogue  ;  Bexwell 
T.  CkrittU,  1  Cowp.  395 ;  cf.  Coppin  v.  Craig,  7  Taunt.  243.  If  the 
name  or  a  description  of  the  principal  does  not  appear  on  the  particulars 
or  conditions,  it  should  be  stated  in  the  agreement  or  memorandum  ;  see 
pod,  Chap.  VIII.  p.  150. 

(v)  HarrU  v.  Nickersm,  L.  R.  8  Q.  B.  286  ;  42  L.  J.  Q.  B.  171  ;  21 
W.  B.  636 ;  28  L.  T.  N.  S.  410.  As  to  the  effect  of  a  wilfully  false 
misrepresentation  in-  ibis  eontioction,  see  Michardton  v.  Silvester,  L.  R. 
9  Q.  B.  34 ;  43  L.  J.  Q-  B.  1  ;  and  post,  p.  116,  note. 

E 
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10.  To  (10.)  The  parties  to  whom  application  is  to  be  made  for 
'^lio™  particulars  and  conditions  and  for  a  view  of  the 

to  apply  . 

for  ^^ew  property. 

^  (11.)  When  the  property  consists  of,  or  includes,  land, 

11.  Plan.  it  will  often  be  found  convenient  to  append  to 

the  particulars  a  plan  with  the  dimensions 
properly  marked  and  all  rights  of  way  &c. 
known  to  exist  clearly  shown.  Great  care  must 
be  taken  that  the  plan,  if  referred  to  in  the  par- 
ticulars, is  accurate,  and,  if  a  scale  of  measure- 
ments be  marked  on  it,  that  the  meaflurements 
are  correct.    (See  infraf  pp.  80  et  seq.) 

Effect  of  In  drawing  particulars,  the  use  of  flowery  descriptions  and 
xnia-state-  ambiguous  expressions  is  to  be  avoided  {iv)  ;  fairness  and 
xnisdescrip-  accuracy  are  to  be  observed,  and  nothing  left  to  inference  (x)  ; 
tion.  « foj.  it  ig  the  duty  of  every  person  truly  and  honestly  to 

represent  that  which  he  has  to  sell "  (y),  and  the  effect  of  a 
material  mistatement  or  misdescription  is,  either  to  in- 
validate the  sale,  or  to  entitle  the  purchaser  to  compen- 
sation. 
Wilful  and  If  the  misdescription  be  Tsalful  and  designed,  it  amounts 
to  fraud ;  and  jfraud,  upon  general  principles  of  law,  renders 
a  contract  voidable  (2). 

(w)  Taylor  t.  MaHindaUj  1  Y.  &  C.  C.  C.  658. 

(x)  Svjaisland  v.  Dearslcy,  29  Beav.  430,  436  ;  30  L.  J.  Ch.  652 ; 
Coverly  v.  Burrdi,  5  B.  &  Aid.  257  ;  Tomkina  y.  White,  3  Smith,  435 ; 
Clowes  V.  Iligginson,  1  V.  &  B.  624. 

(y)  Per  Abbott,  C.J.,  in  Waring  v.  Hoggart^  Ry.  &  M.  39, 
40  ;  and  see  Lord  Ellenborough's  remarks  in  TomJcins  v.  HHiite, 
3  Smith,  435,  439,  to  the  effect  that  a  little  more  fairness  on  the 
part  of  auctioneers  in  framing  their  particulars  would  avoid  many 
inconveniences. 

(«)  Flight  V.  Booth,  1  Bing.  N.  C.  370  ;  3  L.  J.  C.  P.  66  ;  Duke  of 
Norfolk  V.  Worthyy  1  Oamp.  337  ;  Schneider  v.  Heath,  3  Gamp.  506 ; 
Mostyn  t.  West  Mostyn  Coal  d-  Iron  Co.,  1  C.  P.  D.  145  ;  46  L.  J.  Q.  B. 
401 ;  poit,  Chap.  X. 
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And  where  there  is  a  gross  misdescription,  accompanied  Gron  mls- 
by  gross  negligence  on  the  part  of  the  vendor,  it  seems  that  f^?*^°"' 
fraud  may  be  inferred  ;  for,  when  the  seller  has  the  means  panlecl  by 
of  knowledge,  a  duty  is  imposed  on   him   to   use  due  f^^^^^g^ 
diligence  (a). 

And  even  where  there  is  no  proof  of  firaud,  wilful  or  con-  Material 
sfcractiye,  if  there  be  a  misdescription  or  suppression  of  im-  J?j|^®^"^ 
poitanoe,  of  such  a  character  as  not  to  be  a  fair  subject  for  whether 
compensation,  the  contract  cannot  be  enforced,  even  though  ^^^'^^^ 
tkie  be  the  usual  condition  that  errors  and  misdescriptions  contract  or 
shall  not  annul  the  sale  (6).    And  a  misrepresentation  in  a  ^°^  ^^^j^ 
sligk  degree  may  prevent  the  vendor  from  obtaining  specific 
performance,  although  not  such  as  would  entitle  the  pur- 


la)  Sngd.  31,  commenting  on  Wright  r.  Wilson,  6  C.  &  P.  734,  n.  ; 

1  Moo.  &  a.  207  ;  AUwood  v.  SmaUf  6  CL  &  Fin.  232,  895  ;  Denny  y. 
ffancock,  L.  R.  6  Ch.  1 ;  Bart  v.  Stoaine,  7  Ch.  D.  42 ;  47  L.  J.  Ch.  5. 
The  onus  of  proof  lies  on  the  purchaser,  the  presumption  of  law  being 
against  fraud  ;  see  Jones  v.  Clifford,  8  Ch.  D.  779,  793  ;  45  L.  J.  Ch. 
809,  815  ;  24  W.  R.  979. 

(6)  Watt  V.  Stubbs,  1  Madd.  80 ;  Price  v.  Macavlay,  2  De  G.  M.  & 
^  339 ;  Ddbdl  v.  SutcUnaon,  3  A.  &  E.  355  ;  5  N.  &  M.  251  ;  1  H. 
&  W.  394  ;  CowrUy  v.  JBurreU,  5  B.  &  Aid.  257  ;  Stevens  v.  Adamson, 

2  Stark.  422 ;  BaUard  v.  Way,  1  M.  &  W.  620  ;  JtoHnson  v.  Musgrove, 
8  C.  &  P.  469 ;  2  Moo.  &  R.  92,  where  Tindal,  C.  J.,  said  that,  if  property 
▼as  gold  at  auction  under  a  description  which  was  untrue  and  calculated 
to  entrap  persons  coming  into  the  auction-room,  the  sale  was  void  ;  Lard 
Brookes,  Mounihwaite,  5  Hare,  298 ;  15  L.  J.  Ch.  332  ;  10  Jur.  656  ; 
yHwv.  WhiU,  3  Smith,  439  ;  Granger  v.  Wwms,  4  Camp.  83  ; 
Wamg  v.  Boggart,  Ry.  &  M.  39  ;  Denny  v.  Hancock,  L.  R.  6.  Ch. 
i ;  Jones  y.  Clifford,  3  Ch.  D.  779 ;  46  L.  J.  Ch.  809  ;  J<mes  t. 
tomer,  14  Ch.  D.  688  ;  49  L.  J.  Ch.  775 ;  Turner  v.  Turner,  W.  N. 
1881,  70 ;  Einnaird  v.  Smith,  W.  N.  1881,  82.  In  Wright  v.  Wilson, 
1  Moo.  &  R.  207,  6  C.  &  P.  734,  n.,  Parke,  J.,  ruled  that,  where 
^Jjsdescription  originated  in  error  only,  the  purchaser  was  bound  ;  and  in 
^m  V.  Oddy,  6  C.  &  P.  728,  he  appears  to  have  been  of  the  same 
opinion.  These  were,  however,  decisions  at  nisi  prius,  and  the  current 
M  authority  is  the  other  way ;  see  Sugd.  31.  Nor  is  it  an  answer  to 
say  that  the  purchaser  might  have  found  out  the  misrepresentation ;  Cox 
V.  ifidcfleton,  2  Drew.  209  ;  23  L.  J.  Ch.  618  ;  In  re  Arnold,  14  Ch.  D. 
*' 0,  281.  As  to  the  effect  of  such  a  clause  in  the  conditions  as  alluded 
w  m  the  text,  see  post,  p.  106. 

E  2 


Booth. 
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chaser  to  rescind  the  contract  and  to  have  the  conveyance 
executed  in  pursuance  of  it  cancelled  {p).    There  is  great 
difficulty  in  laying  down  any  certain  and  definite  rule  to 
determine  what  amount  of  misstatement  or  misdescription 
in  the  particulars  will  justify  a  rescission  of  the  contract, 
and  what  will  be  ground  for  compensation  only.    Tindal, 
FligU  T.    C.J.,  in  Flight  v.  Bool^  {d)l  states  the  following    broad 
principle :  "  "Where  the  misdescription,  although  not  pro- 
ceeding from  fraud,  is  in  a  material  and  substantial  point, 
so  far  affecting  the  subject-matter  of  the  contract  that  it 
may  reasonably  be  supposed  that  but  for  such  misdescription 
the  purchaser  might  never  have  entered  into  the  contract  at 
all,  in  such  case  the  contract  is  avoided  altogether,  and  the 
purchaser  is  not  bound  to  resort  to  the  clause  for  com- 
pensation."    And  in  a  subsequent  case  it  was  laid  down 
that,  if  the  misrepresentation  be  one  that  can  be  made  good, 
the  vendor  may  obtain  specific  performance  on  making  ifc 
good ;  but,  if  it  cannot  be  made  good,  or  if  the  vendor 


(c)  Cadman  v.  Homer ,  18  Vea.  10  ;  CUrrruynt  v.  Tai^rgh,  1  Jac.  & 
W.  112 ;  cf.  Savage  v.  Brockiopp,  18  Ves.  335 ;  Mortlock  v.  BtUUr,  10 
Ves.  292.  There  is  considerable  doubt  as  to  whether,  in  the  absence  of 
fraud,  a  purchaser  is  entitled  to  compensation  for  a  misrepresentation 
after  conveyance  executed.  Jessel,  M.  R.,  In  re  Turner  tb  SkeUon,  13  Ch. 
P.  130  ;  49  L.  J.  Ch.  114,  held  that  he  was  ;  and  see  observations  bv 
Hall,  V.-C,  in  Jones  v.  Clifard,  3  Ch.  D.  779,  792  ;  45  L.  J.  Ch.  809*; 
24  W.  R.  979  ;  but  Malins,  V.-C,  in  Manson  v.  Tlutcker,  7  Ch.  D.  620  ; 
47  L.  J.  Ch.  312  ;  and  in  Allen  ▼.  Bichardson,  13  Ch.  D.  524  ;  49  L.  J. 
Ch.  137  ;  followed  by  Denman,  J.,  in  Brett  ▼.  Clawaer,  6  C.  P.  D.  376 ; 
held  that  he  was  not. 

(d)  1  Bing.  N.  C.  870,  377  ;  and  see  also  the  remarks  of  Flumer,  M.B., 
in  KnatMuU  v.  OntebeTf  1  Madd.  153,  167.  In  Leach  v.  MuUeU,  3  C. 
&  P.  115,  117,  Best,  C.J.,  observed  that  *' auctioneers  ought  to  be 
narrowly  watched,  lest,  under  the  idea  of  mistake,  they  may  cover  material 
matters."'  As  to  the  effect  of  omitting  from  the  particulars  mention 
of  a  fact  which  ought  to  have  been  stated,  see  Torrance  v.  BoUon,  L.  B. 
14  Eq.  124  ;  41  L.  J.  Ch.  643 ;  aff.  L.  B.  8  Ch.  118 ;  42  L.  J.  Ch.  177 ; 
and  ante,  p.  47. 
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refhaes  to  make  it  good,  the  pnrcliaser  who  is  deceived  may 
rescind  the  contract^  if  the  misrepresentation  was  material, 
and  he  was  misled  thereby.  The  misrepresentation  may 
consist  as  much  in  the  suppression  of  what  is  trae  as  in  the 
assertion  of  what  is  Mse,  bnt  it  must  be  a  representation 
girmg  occasion  to  the  contract  (e). 

Ambiguity  in  the  particulars  may  in  some  cases  be  &tal  Ambi- 
to  the  contract.  "  If  it  appears  upon  the  evidence  that  there  ^^' 
was  in  the  description  of  the  property  a  matter  on  which  a 
person  might  bond  fide  make  a  mistake,  and  he  swears 
positively  that  he  did  make  a  mistake,  and  his  evidence  is 
not  disproved,  this    Court  cannot   enforce    specific    per- 
formance "  (/).     Where  an  estate  was  sold  in  lots,  and  the 
pardcolars  stated  that  the  timber  on  two  of  the  lots  was  to 
be  taken  at  a  valuation,  and  one  of  the  conditions  specified 
generally  that  the  timber  was  to  be  taken  at  a  valuation, 
Sir  William  Grant,  M.E.,  said  that,  supposing  that  the  con- 
dition applied  to  all  the  lots,  the  express  statement  in  the 
particnlars  as  to  two  of  them  was  so  likely  to  mislead  the 
purchaser  as  to  the  meaning  of  the  condition  that  it  would 
})e  inequitable    to    enforce    specific    performance    of    the 
contract  (g). 

Specific  performance  has  been  refdsed  against  a  vendor.  Specific 

where,  by  a  mistake  on  the  part  of  the  auctioneer,  the  par-  ^^°™" 
ticnlans  on  which  the  agreement  was  endorsed  included  fused 

property  which  the  vendor  never  intended  to  be  sold  (h) ;  J^^ 

(e)  See  judgment  of  BomiUy,  M.R.,  in  Pulsford  y.  Jlickards,  17  Beav. 
87,  95,  96 ;  BUnkhom  v.  Penrose,  29  W.  E.  236. 

(/)  Per  Eomilly,  M.R.,  in  Sioaidand  T.  Deardey,  29  Beav.  430,  433  ,* 
30  L  J.  Gh.  652  ;  approved  per  Baggallay,  L.J.,  in  TampLin  t.  James, 
15  Ch.  D.  215,  218  ;  see  also  Taylor  v.  MartindaU,  1  T.  &  0.  C.  C.  658  ; 
Manser  ▼.  Back,  6  Hare,  443. 

ig)  Higginson  y.  Clovfes,  15  Ves.  516  ;  ef.  Jones  t.  Jtimmer,  14  Ch.  D. 
588  ;  49  L  J.  Ch.  775. 

i^)  Ifanaer  y.  Back,  6  Hare,  443.    In  this  case  an  alteration  had  been 
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on  ground  but  the  mistake  must  be  with  reference  to  a  matter  which,  if 
0  m  s    e.  ^j^^^^  ^g^g  ^^  mistake,  would  not  be  a  proper  subject  for 
compensation  (i)  ;  and  the  vendor  will  be  liable  to  make  good 
any  expense  which  his  mistake  may  have  occasioned  the  pur- 
chaser (k).    The  Court  will  even  rectify  the  conveyance,  if 
the  parties  can  be  put  in  the  same  position  as  before  the 
conveyance  was  executed  (J), 
Parol  evi-       But  if  a  purchaser  seeks  to  avoid  the  contract,  or  claims 
mlsSile  to  compensation,  on  the  ground  of  mistake,  it  is  competent  to 
rebut         the  vendor  to  adduce  parol  evidence  to  show  that  the  pur- 
of^^^e  c^^®^  ^^^  ^^^^  personally  informed  of  the  misdescription  in 
the  particulars,  or  had  had  the  ambiguity  explained  to  him  ; 
for,  if  he  have  bought  with  full  information,  he  will  be  held  to 
his  bargain  (m).    Thus,  it  may  be  proved  that  the  purchaser. 


made  in  the  particulars,  but  tbe  altered  copies  were  first  produced  in  tbe 
sale-rooin.     They  were  read  by  the  auctioneer,  but  it  did  not  appear  that 
the  purchaser  knew  of   the  alteration.      Subsequently  the  auctioneer 
signed  the  agreement  inadyertently  on  one  of  the  original  particulars.    Of. 
Day  V.  Wells,  30  Beav.  220  ;  7  Jur.  N.  S.  1004,  where  specific  perform- 
ance was  refused  against  tbe  rendor  on  the  ground  that  there  had  been 
some  misunderstanding  and  mistake  between  him  and  the  auctioneer  as 
to  the  reserred  price.     In   WebsUr  v.  Cecil,  80  Beav.   62,  where  the 
render  offered  to  sell  an  estate  for  £1,100,  which  figure  he  had  reached 
by  a  wrong  addition,  instead  of  £2,100,  specific  performance  was  refused 
to  the  purchaser.    But  where,  on  the  sale  of  an  estate  by  order  of  the 
Court,  the  purchaser  of  one  of  the  lots  agreed  to  take  the  timber  at  the 
price  named  by  the  auctioneer,  and  from  that  price  by  mistake  was  omitted 
the  value  of  the  timber  on  a  portion  of  the  lot,  it  was  held  that  the  pur- 
chaser was  entitled  to  hold  the  property  without  submitting  to  a  valuation 
of  the  timber  ;  Griffiths  v.  Jones,  L.  R.  15  Eq.  279  ;  42  L.  J.  Ch.  468. 

(i)  M'Kenne  v.  Heskeih,  7  Ch.  D.  675,  680  ;  47  L.  J.  Ch.  231. 

{k)  Calverley  v.  WiUiams,  1  Ves.  209  ;  WhiU  v.  Cuddon,  8  CI.  k  Fin. 
766  ;  of.  Dart,  742  et  seq.  SemUe,  a  mistake  in  the  piuticulars,  not 
arising  from  the  neglect  of  the  vendor,  may  entitle  him  to  compensa- 
tion from  the  purchaser  ;  see  Leslie  v.  Tompson,  9  Hare,  268  ;  20  L.  J. 
Ch.  561  ;  16  Jur.  717  ;  Dart,  645  et  seq, 

{I)  Harris  v.  Pepperell,  L.  R.  5  Eq.  1. 

(m)  Farebrother  v.  Gibson,  1  De  G.  &  J.  ^02  ;  Gunnisy.  Erhart,  1 H. 
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before  the  sale,  perused  the  lease  referred  to  in  the  particulars^ 

and  that  such  lease  explained  the  ambiguity  (n).    And,  in 

the  absence  of  fraud,  it  may  be  shown  that  the  purchaser 

tested  the  accuracy  of  the  particulars,  as  by  inspecting  the 

property,  and  did  not  rely  upon  the  representation  made  to 

him  (o)  ;  unless  the  misrepresentation  be  of  such  a  nature 

as  nob  to  be  apparent  on  a  personal  inspection (^).    ''If  Parcliaser 

there  appear  on  the  particulars  no  ground  for  the  mistake,  ^^^ 

if  no  inan  with  his  senses  about  him  could  have  misappre-  merely 

hended  the  character  of  the  parcels,  then  I  do  not  think  it  is  J^^q^ 

sufficient  for  the  purchaser  to  swear  that  he  made  a  mistake,  mistake, 


no 


or  that  he  did  not  understand  what  he  was  al50ut"(3').^^*^j^ 

Where   property  correctly    described  on    the    particulars  ambiguity. 

and  plan  was  bought  by  the   purchaser,  who  was  well 

acquainted  with  the  property  and  did  not  look  at  the  plan, 

under  the  impression  that  certain  other  premises,  whidi  had 

thitherto  been  occupied  along  with  it,  were  also  included, 

specific  performance  was  decreed  against  him  (r). 

If  it  should  be  discovered  that  there  is  any  omission.  Errors 

B^^owld  be 

BL  2M ;  Pember  v.  Mathers,  1  Br.  Ch.  52  ;  Ogilvie  v.  Fdjambe,  3 
Mer.  63;  Goddard  v.  Jt^reyi,  W.  N.  1881,  160. 

(n)  Bradthaw  y.  Bennett,  5  0.  &  P.  48.  But  if  the  lease  coutradicts 
the  particulars,  and  the  terms  of  the  lease  are  more  &Yourable  to  the 
paidiaser,  the  yendor  is  bound  by  the  description  in  the  lease ;  Dart,  120 ; 
BentUy  T.  Craven,  17  Beav.  204. 

(o)  AUwood  V.  SmaU,  6  CI.  &  Fin.  232,  388  ;  CUvpham  v.  Shillito,  7 
Beav.  146 ;  Jennings  ▼.  Broughton,  17  Beay.  234  ;  5  De  G.  M.  &  G.  126  ; 
Dyer  r.  Hargrave,  10  Ves.  505  j  Redgrave  t.  Hurd,  20  Ch.  D.  1. 

(p)  Denny  t.  Hancock,  L.  R.  6  Oh.  1. 

Iq)  Per Bomilly,  M.R.,  mSvxmlandY,  DearsUy,  29 Bear.  430,  433 ;  80 
L.  J.  Ch.  652 ;  approyedper  Baggallay,  L.J.,  in  Tamplin  y.  James,  15  Gh. 
D.  215,  218.  But  specific  performance  was  refused  in  Malins  ▼.  Freeman, 
2  Keen,  25,  where  a  person  employed  to  bid  for  another,  by  mistake, 
purchased  one  of  two  lots  that  were  offered  for  sale,  thinking  that  he  was 
bidding  for  the  other.  In  such  a  case  the  Court  would  now  probably 
compel  the  purchaser  to  pay  damages  to  the  yendor ;  see  the  obseirations 
of  the  L.  JJ.  in  Tamplin  y.  James,  vbi  supra. 

(r)  Tamplin  t.  James,  ubi  supra. 
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rectified      luisdescription    or    ambiguity    in    the   particulars,     they 
before  sale,  should  be  carefiilly  amended,  and  pains  taken  that    oaly 
corrected   copies  are  distributed  (s).     If  tune  does  not 
admit  of  this  being  done,  notice  of  the  error  should   be 
distinctly  given  to  the  bidders,  and  the  ambiguity  clearly 
explained,  and  the  auctioneer  should  not  merely  read  out  the 
altered  particulars  {t).    The  purchaser's  attention  oug^t  to 
be  called  to  the  alteration,  which  should  be  embodied  ii  the 
memorandum,  before  it  is  signed  («). 
Unimpor-       Trifling  and  unimportant  variations  in  the  description  of 
Srag^oT"  ^^  estate  are  not  fatal  to  the  contract,  if  the  transaction  be 
fatal.         fair,  especially  if  there  be  the  usual  condition  providing  that 
errors  and  misdescriptions  shall  not  annul  the   sde(x). 
Mere  loose  and  indefinite  expressions,  such  as  ought  to  put  a 
person  on  his  guard,  are  not  necessarily  fatal  (y).    Where  the 
particulars  of  sale  of  an  advowson  stated  that ''  a  voiiance 
of  this  preferment  is  likely  to  occur  soon,"  without  stating 
the  reasons  which  rendered  it  probable,  it  was  held  that  the 
representation  was  so  vague  that  it  ought  to  have  put  the 
purchaser  on  making  inquiry,  and  specific  performance  was 
decreed  against  him  (2).    Nor  will  a  purchaser  be  allowed  to 
take  advantage  of  a  mistake  by  which  he  is  not  prejudiced  (a). 


(s)  See  Fife  v.  Clayton,  13  Ves.  646. 

(t)  Manger  t.  Back,  6  Hare,  443,  446. 

(tt)  SJielton  V.  Livius,  2  C.  &  J.  411,  416  ;  1  L.  J.  Ex.  139 ;  Poffe  v. 
Cowasjee  Eduljee,  L.  B.  1  P.  C.  127. 

(x)  Calcraft  v.  Bx)t}mc1c,  1  Ves.  221  ;  While  t.  Bradshaw,  16  Jur. 
738  ;  Cudden  y.  Cartwright,  4  Y.  &  C.  25  ;  4  Jur.  1180.  For  the  effect 
of  such  a  couditioD,  see  post.  Chap.  V. 

{y)  Scott  y.  Hanson,  1  Russ.  &  M.  128 ;  1  Sim.  13  ;  Jetminffs  y. 
Broughton,  17  Beay.  234  ;  5  De  G.  M.  &  (x.  126 ;  JHmmock  y.  HaUett, 
L.  R.  2  Ch.  21,  27,  29. 

(z)  Trowtr  y.  Newcome,  3  Mer.  704. 

(a)  Leach  v.  MvUett,  3  C.  &  P.  115,  117  ;  Wright  v.  WiUon,  6  C,  k 
P.  734,  n.  ;  1  Moo.  &  R.  207  ;  cf.  Sugd.  31  ;  or  of  which  he  is  aware ; 
Colby  y.  Gadsden,  34  Beay.  416. 
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''The  principle  is  that^  if  he  gets  substantially  that  for 
which  he  bargains,  he  must  take  a  compensation  for  a 
deficiency  in  value  "  (Jj)  ;  for  "  it  is  impossible  that  all  the 
iitde  particulars  relative  to  the  quantity,  title,  situation  &c. 
should  be  so  specifically  laid  down  as  not  to  call  for  some 
allowance  and  consideration,  when  the  bargain  comes  to  be 
executed  "  (c).  But  the  leaning  of  the  courts  is  against  the 
vendor,  especially  if  he  had  the  means  of  giving  a  correct 
description  and  neglected  to  do  so(^.  "The  particulars 
are,  in  truth,  like  the  description  in  a  policy  of  insurance  ; 
the  purchaser  knows  nothing  but  what  the  seller  communi- 
cates "(«)  ;  and  he  has  a  right  to  presume  that  the  seller  is 
acting  Ixmdfide  and  has  used  due  diligence. 

As  a  general  rule,  mere  expressions  of  praise,  or  affirma-  Puffing 
tions  of  value,  provided  that  they  do  not  amount  to  an  ®***®" 
actaal  misstatement  of  facts,  will  not  render  the  contract 
voidable  by  the  purchaser  ;  although  their  tendency  would  • 
doubtless  be  to  indispose  the  court  to  enforce  specific  per- 
fonnanceat  the  suit  of  the  vendor  (/).    Where  an  estate     s.g.^ 
sold  as  a  renewable  leasehold  was  stated  to  be  "  nearly  equal  ''nearly 
to  freehold  "  (^),  and  where  a  house  of  mean  character  was  freehold; " 
described  as  "  fit  for  a  respectable  family  "  (A),  these  were  "  fit  for  a 
held  to  be  mere  pufls.    Also,  where  land  was  called  "  un-  ^^y*?M  * 


(6)  P«' Grant,  M.R.,  in  Dyer  v.  ffargrave,  10  Ves.  505,  607. 

(c)  Per  Thurlow,  L.C.,  in  Calcraft  v.  Roebuck,  1  Ves.  221,  224. 

[d)  In  CalverleyY.  WUliams,  1  Ves.  209,  Thurlow,  L.C.,  at  p.  212, 
siyi:  **  Any  person,  however  unconversant  with  the  actual  situation  of  his 
estate,  that  will  give  a  description,  must  be  bound  by  that,  whether  conu- 
not  of  it  or  not."     Cf.  Schneider  v.  Jffeath,  3  Camp.  506. 

(0  Per  Lord  Ellenborough,  G.J.,  in  Tomkina  v.  White,  3  Smith,  435, 
439. 

(/)  See  Dart,  99,  100. 

(g)  FentonY.  Browne,  14  Ves.  144. 

{h)  Magennis  Y.FaUon,  2Mol.  561,  587  ;  cf.  Johntonr,  Smart,  2  GifiT. 
151 ;  6  Jur.  N.  S.  815  ;  and  see  post,  p.  62. 
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"nncom-    commonly  rich  water  meadow"  (*),  whereas  it  was  in  fact 
rich  water  i^P^^fectly  Watered  ;    and  "  fertile  and  improvable  "  (k), 
meadow ; "  when  part  of  it  had  been  abandoned  as  useless^  but  was  not 
''fertile     proved  to  be  irreclaimable  ;   these  statements  were   only 
provable."  ^^8®^^®^    ^s  flourishing   descriptions    of   the   auctioneer, 
rj-jjgy         Puffing  statements  are,  however,  to  be  avoided,  not  only 
should  be    because  a  certain  amount  of  risk  attends  their  use,  but  also 
because  a  too  general  employment  of  them  tends  to  bring 
the  profession  into  disrepute. 
Catalogues.      The  same  general  rules  apply  to  catalogues  as  to  par- 
ticulars, and  the  same  necessity  exists  that,  when  the  property 
is  described  in. them,  the  description  should  be  accurate. 
Where  pictures  sold  were  described  as  "views  in  Venice  by 
Canaletto"(5ic),  it  was  held  that  it  was  rightly  left  to  the 
jury  to  say  whether  the  vendor  meant  to   warrant  that 
they  were  by  Canaletti  (Z).    Again,  where  two  pictures  were 
described  as  "  a  couple  of  Poussins,"  it  was  left  to  the  jury 
to  say  whether  the  purchaser  bought  them  believing  them 
from  the  vendor's  representation  to  be  genuine ;  for,  if  so,  he 
was  not  bound  to  take  them,  unless  genuine  (m).    But  when 


(i)  Scott  y.  Hanson,  1  Russ.  &  M.  128 ;  1  Sim.  13.  But  this  case 
probably  went  too  far  ;  see  Dart,  100.  And  where  property  described  as 
*'  weU  supplied  with  water  "  was  proved  to  be  well  supplied  on  payment 
of  water  rates,  there  being  no  natural  supply,  the  purchaser  was  held 
entitled  to  compensation ;  Zealand  v.  lUinyworik^  2  De  G.  F.  &  J.  248  ; 
29  L.  J.  Ch.  611 ;  and  see  Miggins  v.  Samels,  2  J.  &  H.  460,  where  the 
limestone  of  a  quarry  was  said  to  be  "fit  for  the  London  market"  (such 
expression  being  used  in  the  trade  for  lime  of  the  best  quality)^  whereas 
it  was  of  an  i^erior  quality,  and  specific  performance  was  refused  to  the 
vendor. 

{k)  Dimmoch  v.  HaUett,  L.  B.  2  Ch.  21,  27. 

(Q  Powen*  V.  Barham,  4  A.  &  K  473. 

(w)  Lomi  V.  Tucker,  4  C.  &  P.  15 ;  cf.  Dc  Sewhanberg  v.  Buchanan, 
5  C.  &  P.  843,  where,  the  facts  being  in  dispute,  Tindal,  O.J.,  left  it  to 
the  jury  to  say  whether  there  was  a  warranty  or  only  an  expression  of 
opinion  by  the  vendor. 
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the  artist  by  whom  the  pictures  are  asserted  to  have  been 

painted  has  been  dead  for  a  long  time,  it  may  be  that  only 

an  opinion  can  be  expressed  as  to  their  genuineness,  and 

that  there  is  therefore  no  warranty  (n).    Where  two  pictures 

sold  by  auction  were  described  in  the  catalogue,  the  one  as 

being  by  Claude  Lorraine,  and  the  other  as  by  Teniers,  Lord 

Eenyon  held  that,  in  the  absence  of  any  proof  of  mala  fides j 

this  was  merely  intended  as  an  expression  of  opinion  and 

not  as  a  warranty  (o).    Where  a  ship  described  as  "  copper 

fiastened  "  proved  to  be  only  partially  copper-fastened,  the 

purchaser  was  held  entitled  to  recover  damages  for  breach  of 

warranty,  although  she  was  sold  with  all  faults  (;?).    The  Meaning 

meaning  of  the  term  "sound,"  when  used  on  the  sale  of^ggg'^j^ 

a  horse,  has  been  variously  stated.     Parke,  B.,  has  laid  down  horses. 

the  following  rule  (q)  :  "  If  at  the  time  of  sale  the  horse  has 

aoy  disease,  which  either  actually  does  diminish  the  natural 

nsefiilness  of  the  animal,  so  as  to  make  him  less  capable  of 

work  of  any  description,  or  which  in  its  ordinary  progress 

will  diminish  the  natural  usefulness  of  the  animal,  or  if  the 

horse  has,  either  from  disease  or  accident,  undergone  any 

alteration  of  structure,  that  either  does  at  the  time  or  in  its 

ordinary  effects  will  diminish  the  natural  usefulness  of  the 

horse,  such  horse  is  unsound."    A  horse  has  been  held  to  be 

unsound,  when  he  has  been  nerved  (r),  or  has  bone-spavin  in 


(n)  See  judgments  of  Lord  Denman,  0.  J.,  and  Williams,  J.,  in  Power 
▼.  Barham,  u6t  tupra,  olnerring  on  Jtndwine  r,  Skuie,  ubi  infra. 

(o)  Jendwine  ▼.  Slade,  2  Esp.  572.  In  this  case,  moreoyer,  it  was  not 
distinctly  proved  that  the  pictures  were  not  originals.  Canaletti  died  in 
1768  ;  Claude  Lomune  in  1682  ;  Teniers  (the  younger)  in  1694. 

(p)  Shepherd  r,  Kain^  5  B.  &  Aid.  240,  where  it  was  said  that 
'*  with  all  faults  *'  must  mean  aU  faults  consistent  with  the  article  being 
what  it  was  described  to  be. 

(9)  Kidddl  T.  Bwmardy  9  M.  &  W.  668,  669,  overruling  BMen  v. 
Bngien,  2  Moo.  &  R.  113. 

(r)  But  V.  Oebome,  Ry.  &  M.  290. 
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the  hock(«),  ossification  of  the  cartilages  (f),  the  navicalar 
disease  (u),  thick  wind  (x),  or  an  unusual  convexity  of  the  eye, 
inducing  him  to  shy  (y),  or  is  a  roarer  (2).    Crib-biting  is  not 
*'  Unsound-  Unsoundness,  but  a  vice  (a).    Goggles  constitute  unsound- 
sheep.  ""     ^®^  ^  s^^®P  (^)-    Ev®^  if  Soois  are  sold  "  with  aU  feults," 
the  sale  is  nevertheless  voidable,  if  the  vendor  knows  of 
latent  defects  and  uses  secret  means  to  conceal  them  or 
fraudulently  misrepresents  their  condition  (c).    Mere  silence 
is  not,  however,  a  misrepresentation.    "Where  a  person  merely 
sold  a  glandered  horse,  knowing  it  to  be  so,  it  was  held 
that  the  purchaser  had  no  right  of  action  (d). 
Remarks        The  following  observations  on  the  contents  of  particulars 
of  particu-  (^"^^  ^^  ^^®  cflfect  of  misdescriptions  &c.),  following  the  order 
lars.  in  which  they  have  already  been  stated  (see  ante,  pp.  48 — 50), 

may  be  found  of  use. 
Kind  ^f  As  regards  the  care  to  be  taken  in  describing  the  character 

prope  y.  ^^  ^j^^  property.  The  courts  in  construing  particulars  have 
attached  the  following  meanings  to  the  following  expressions, 
viz. : — 

(«)  Wat807i  V.  Denton,  7  0.  &  P.  86. 

\t)  Simpson  v.  PoUSf  Oliphant's  Law  of  Horses,  3rd  ed.  443. 

(tt)  Matthews  v.  Pa/rker,  ib.  447. 

(a;)  Atkinson  v.  Horridge,  ib.  448. 

(y)  Holyday  v.  Morgcm,  1  £.  Ic  £.  1  ;  28  L.  J.  Q.  B.  9,  where  the 
Court  held  that  any  malformation  existing  from  birth,  which  at  the  time 
of  sale  renders  less  fit  for  reasonable  use,  is  unsoundness. 

(z)  Onftlow  T.  Fames,  2  Stark.  81 ;  but  not  so  in  Bassett  v.  CoUis,  2 
Camp.  523. 

(a)  SchoUfidd  v.  RM,  2  Moo.  k  R.  210. 

(6)  Jdiff  v.  BendeUy  Ry.  ^  M.  136  ;  cf.  Benj.  504  et  seq. 

(c)  Schneider  v.  Heatk,  3  Camp.  606  ;  BagUhole  v.  Walters,  3  Camp. 
154  ;  note  to  MeUish  v.  Mottefox,  Peake,  N.  P.  0.  116  ;  Shepherd  v.  Kain, 
5  B.  &  Aid.  240  ;  Pickering  v.  Dowson,  4  Taunt.  779,  785  ;  PettiU  v. 
MitcheU,  1  Car.  &  M.  424  ;  5  Sco.  N.  R.  721 ;  4  Man.  &  G.  819  ;  12  L.  J. 
C.  P.  9  ;  6  Jur.  1016  ;  Ward  v.  Ilobbs,  4  App.  Cas.  13 ;  48  L.  J.  Q.  B. 
281. 

(d)  ffia  V.  Balls,  2  H.  &  N.  299  ;  27  L.  J.  Ex.  45  ;  Smttli  v.  ffughes, 
L.  R.  6  Q.  B.  597  ;  40  L.  J.  Q.  B.  221  ;  Ward  v.  Jlobbs,  4  App.  Cas. 
13  ;  48  L.  J.  Q.  B.  281. 
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Bj  "ground  rent,"  if  unexplained,  is  to  be  understood  a  *'  Ground 
rent  less  than  the  rack-rent ;  its  proper  meaning  is  the  rent  ^^^ 
at  irhich  land  is  let  for  building  purposes  (e).    Where  what 
was  80  called  was  in  &ct  a  sum  in  gross  paid  for  the  right  of 
user  of  a  pleasure-ground,  the  purchaser  was  allowed  to 
rescind  the  contract  and  recorer  his  deposit  (/). 

Where  property  was  described  as  customary  leaseholds,  "  Renew- 
renewable  every  twenty-one  years,  and  it  appeared  that  the  JoWs.^^ 
preinises  were  only  held  for  an  absolute  term  of  twenty-one 
years,  this  was  held  to  be  error  of  description,  and  not  of 
title,  and  the  purchaser  was  held  under  the  conditions  of 
sale  to  be  entitled  to  specific  performance  with  a  deduction 
from  the  price  (ff). 

Where  redeemed  land  tax  composed  of  distinct  payments  "  Land  ta^ 
on  separate  properties  was  described  as  an  aggregate  sum  ^  ^^^^ ' 
isBoing  out  of  sJl,  the  misdescription  was  held  fatal  to  the 
contract  {h). 

The  expression  "  farm  "  includes  woodland,  part  of  the  "  Farm." 
estate,  although  not  in  the  occupation  of  the  tenant  (t). 

The  expression  *'free  public  house  "  is  a  misdescription,  "Free 
when  the  lease  contains  a  covenant  to  take  the  beer  from  a  £o^^'» 
particular  brewer  (k). 

A  house  where  beer  is  sold  by  retail  under  a  licence  to  sell  "  Beer- 

shop." 

(«)  Dart,  123  ;  Stewart  v.  AUiston,  1  Mer.  26  ;  Lecoi/  v,  Mogford,  2 
Jut-  N.  8.  1084. 

(/)  £vans  v.  Bobim,  8  Jur.  N.  S.  846  ;  cf.  Lanford  v.  Selmes,  3  Kay 
&  J.  220  ;  3  Jar.  N.  S.  859. 

fer)  Newby  v.  PaynUr,  22  L.  J.  Ch.  871  ;  17  Jur.  483. 

(A)  Cox  V.  Covent(m,  8  Jnr.  N.  S.  1142 ;  10  W.  R.  829.  The  proper 
evidenoe  to  support  a  statement  that  the  land  tax  has  been  redeemed 
is  the  certificate  of  the  coipmissioners  or  a  copy  of  the  register  ;  it 
is  not  saffident  to  say  that  none  has  been  x^^id  subsequently  to  a  certain 
date  ;  Poppleton  v.  Buchanan,  4  C.  B.  N.  S.  20  ;  27  L.  J.  C.  P.  210. 

(i)  Dart,  123. 

{h)  JoMS  y.  JSdnev,  3  Camp.  ?85  ;  Modlen  t.  SnoichaU,  29  Beav.  641  ; 
SI  L  J.  Ch.  44  J  7  Jur.  X.  S.  1260. 
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"Beer-      beer  "  not  to  be  drank  on  the  premises  "  has  been  held  to  be 
house."      a  "  beer-shop  "  (Z),  but  it  would  not  be  correctly  described  as 

a  "  public  house,  tavern  or  beer-house  "  (m). 
**  The  Where  a  house  was  described  as  "  the  house  in  the  oocu- 

house  m     nation  of  P.,"  the  expression  was  held  sufficient  to  include 

the  occupa-  *  '  x- 

tionof  P."  an  ornamental  frontage  belonging  to  the  house  sold^  bat 

extending  over  a  portion  of  the  one  adjoining  (n), 
"Brick-         The  term  "brick-built  house"  is  understood  to  mean 
^^,,      brick-built  iu  the  ordinary  sense  of  the  word ;  a  honae  built 
externally  partly  of  brick,  partly  qf  timber  and  lath  and 
"Substan-  plaster,  does  not  fulfil  the  description  (o)  ;  but  the  words 
tialand      "substantial  and  convenient"  are  merely  relative,   and  a 
nient."       purchaser  was  held  to  his  bargain,  where,  in  a  house  so 
described,  one  of  the  external  walls  was  only  half  a  brick  in 
"  Good       thickness  (p).    Where  a  lessor  represented  the  drainage  of  a 
^"^''■"  house  as  good,  whereaa  it  was  so  bad  that  the  lessee  was 
obliged  to  leave,  the  latter  obtained  a  rescission  of  the  lease 
with  damages  (s). 
Party         The  most  common  and  the  primary  meaning  of  the 
term  "  party  wall "  is  a  wall  of  which  two  adjoining  owners 
are  tenants  in  common.    The  expression  is  also  used  to 
signify  a  wall  divided  longitudinally  into  two  strips,  one 
belonging  to  each  of  the  neighbouring  owners ;  or  a  wall 


wall." 


(I)  Bishop  of  St,  Albans  v.  BaJttersby,  3  Q.  B.  D.  359  ;  47  L.  J.  Q.  B. 
571  ;  London  ds  Suburban  Zand  Js  Building  Co,  v.  Fidd^  16  Ch.  D. 
646  ;  Nicol  v.  Fenning,  19  Ch.  D,  258;  30  W.  K  95. 

{m)  Pease  v.  CoaU,  L.  R.  2  Eq.  688  ;  36  L.  J.  Ch.  67  ;  H6U  v.  CoUyer, 
16  Ch.  D.  718,  where  Fry,  J.,  at  p.  721,  says  :  "  Whereas  a  beer-house 
means  a  place  where  beer  is  sold  to  be  consumed  on  the  premises,  a  beer- 
shop  is  a  place  where  beer  is  sold  to  be  consumed  off  the  premises. " 

(n)  Fox  V.  Clarhe,  L.  R.  9  Q.  B.  666 ;  43  L.  J.  Q.  B.  178 ;  it  also  in- 
cludes the  cellar  ;  WhUtington  v.  Cordei^  16  Jur.  1034 ;  20  L.  T.  0.  S.  176. 

(o)  Powell  V.  Bubble,  Sugd.  29. 

(jp)  Jchnson  v.  Smart,  2  Giff.  161  ;  C  Jur.  N.  S.  815  ;  cf.  Bobinwny, 
Musgrove,  8  C.  &  P.  469  ;  2  Moo.  &  R.  92. 

(g)  Kinnaird  v.  Smith,  W.  N.  1881,  82. 
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belonging  entirely  to  one  of  the  adjoining  owners,  but 
subject  to  an  easement  or  right  to  have  it  maintained  as  a 
dividing  wall  between  the  two  tenements.  The  term  is  so 
used  in  some  of  the  Building  Acts  (r). 

The  word  "fixtures"  means  anything  annexed  to  the  "Land- 
freehold  in  such  a  manner  as  to  become  parcel  of  it.  ^""^  *    „ 
"  Landlord's  fixtures  "  comprise  those  put  up  by  the  landlord 
and  such  as  are  put  up  by  a  tenant  during  his  term  and 
which  he  has  no  right  to  remove. 

Tenant's  fixtures  are  personal  chattels  annexed  to  the  **Tenant'a 
fiieehold  by  the  tenant  during  the  term,  either  for  the  pur-  ^*^^^ 
poses  of  his  trade  or  for  mere  ornament  and  convenience, 
and  which  he  has  a  right  to  sever  and  remove,  during  the 
term,  in  the  absence  of  any  express]  stipulation  or  local 
custom  to  the  contrary.  But  they  do  not  include  buildings 
of  a  permanent  character,  although  built  for  the  purposes  of 
trade,  nor  such  ornaments  &c.  as  cannot  be  removed 
without  injury  to  the  premises  (s). 

It  depends  on  the  circumstances  of  each  case  whether  the  Quantity 
variation  between  the  actual  quantity  and  the  quantity  *^^^®^'^*®^* 
stated  is  or  is  not  material  (t).    "  If  the  price  of  an  estate  is  perty. 


(r)  Per  Fry,  J.,  in  WaUon  v.  Gray,  U  Ch.  D.  192,  194  ;  49  L.  J.  Ch. 
243.  It  also  designates  a  wall  divided  longitudinally  into  two  moieties, 
each  subject  to  an  easement  in  favour  of  the  owner  of  the  other  ;  t6. 

<«)  Woodl  L.  &  Tf  594  et  geq.  Fixtures,  when  separately  assigned  or 
charged,  but  (excepting  trade  machinery)  not  otherwise,  come  within  the 
meaning  of  the  term  ''personal  chattels,"  as  used  in  41  &  42  Vict  c  31 
(Bills  of  Sale  Act,  1878),  s.  4,  and  they  are  not  deemed  to  be  sei)arately 
assigned,  when  the  land  or  buildings  to  which  they  ai-e  affixed  passes  by 
the  same  instrument ;  s.  7.  See  In  re  Armytagef  14  Ch.  D.  379.  They 
are  not  '*  goods  and  chattels  "  within  the  reputed  ownership  olause  of  the 
Bankruptcy  Act,  1869 ;  see  notes  to  Horn  v.  Baker^  2  Sm.  L.  C.  205. 
CI  jp(M^  p.  92. 

(t)  41  &  42  Vict.  c.  49,  s.  3,  enacts  that  ''the  same  weights  and 
measures  shall  be  used  throughout  the  United  Kingdom."  See  ss.  19, 
20,  22  and  24.  For  table  of  measures  &c.  under  this  act,  see  post. 
Appendix.     It  has  been  held  that  s.    6  of  the  repealed  act  5  &  6 
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sions. 


not  regulated  by  the  acreage  of  the  property,  but  by    its 
peculiar  situation  or  adventitious  value,  and  the  quantity  is 
stated  as  mere  matter  of  description  or  opinion,  and  not   as 
the  result  of  actual  admeasurement,  the  purchaser  may  be 
compelled  to  take  the  estate,  and  will  not  be  entitled  to  any 
abatement  of  his  purchase-money,  if  the  actual  quantity  falls 
short  of  the  estimated  quantity "  (w).     If    the    price    is 
regulated  by  the  quantity,  and  the  vendor  has  innocently 
misrepresented  the  quantity,  the  rule  has  been  stated  to  be 
that  the  purchaser  has  a  right  to  have  what  the  vendor  can 
give,  with  an  abatement  out  of  the  purchase-money  for  so 
much  as  the  quantity  falls  short  of  the  representation  (a?). 
Qualifying  expressions,  such  as  "  containing  by  estimation,'* 
"  more  or  less,"  "  or  thereabouts,"  &c.,  have  been  held  to 
import  that  the  precise  quantity  is  not  warranted;   but 
although  they  will  cover  small  and  unintentional  errors  and 
inaccuracies,  they  will  not  cover  careless  and  reckless  state- 
ments.   In  one  case,  where  the  particulars  described  the 
estate  as  '*  containing  by  estimation  41  acres,  be  the  same 
more  or  less,"  when  in  reality  it  only  contained  85  or  SGj 
the  purchaser  was  held  not  entitled  to  an  abatement  of  the 


Will.  rV.  c.  63,  which  enacted  that  aU  local  and  customary  measares 
should  be  abolished,  did  not  make  illegal  a  contract  for  sale  by  a  local  or 
customary  measure,  provided  that  such  measure  "was  a  multiple  of  the 
standard  unit  and  employed  merely  as  a  local  term  to  designate  a 
given  number  of  such  unit ;  Hughes  v.  Humpkreys,  3  E.  &  B.  954  ; 
23  L.  J.  Q.  B.  866  ;  QHts  v.  Jones,  11  Ex.  393  ;  24  L.  J.  Ex.  259  ;  cf. 
Butlei^s  Weights  and  Measures  and  Whiteley's  Lav  of  Weights  and 
Measures,  passim.  There  are,  however,  said  to  be  two  descriptions  of 
admeasurement,  one  the  landlord's,  or  selling,  measure,  including  the 
hedges,  fences  and  ditches,  growing  bushes  and  underwood  in  the  divisions 
between  closes  ;  and  the  otiier  the  tenant's,  or  agricultural,  measure,  in- 
cluding only  the  ploughing  or  mowing  acre ;  1  Ch.  Pr.  181. 

(u)  Add.  Con.  407. 

(x)  And  it  is  immaterial,  whether  the  land  is  professedly  sold  by  the 
acre,  or  not;  per  Grant,  M.K,  in  Hill  v.  Buckley,  17  Ves.  894,  401 ; 
King  v.  Wilson,  6  Bcav.  124. 
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pnrchaae-inoiiey  (y).    Also,  where  the  property  was  stated  to 
Gontam  la.  2r.  Sp.,  but  the  abstract  of  title,  when  delivered, 
showed  a  title  only  to  3r.  24p.,  it  was  held  that  the  purchaser 
was  bouiid  (z).     In  another  case  the  property  was  described 
as  containing  '^  7683  square  feet,  or  thereabouts,"  whereas  it 
in  fact  contained  only  4350  square  feet.    There  was  a  con- 
dition that  **  the  measurements  are  presumed  to  be  correct, 
but  if  any  error  be  discovered  therein,  no  allowance  shall  be 
made  or  required  either  way."    The  purchaser  filed  a  bill  for 
specific  performance  with  compensation,  after  the  vendor  had 
offered  to  rescind  the  contract.    It  was  held  that,  in  the  face 
of  the  above  condition,  the  purchaser  was  not  entitled  to  com- 
pensation,  and,  as  he  did  not  ask  to  have  the  contract 
xescinded,  he  must  take  the  property  without  compensa- 
tion (a).     The  Court  would  not,  probably,  have  enforced 
«pecific  performance  at  the  suit  of  the  vendor  (6).    Where  a 
leesee  agreed  to  take  a  &rm  of  249  acres,  whereas  it  contained 
only  214,  he  was  held  entitled  to  a  lease  of  the  214  acres 
at  a  reduced  rent  (e).     And  where  a  &rm  was  stated  to 
contain  "349   acres  or  thereabouts,"  but  contained  349 
customary   acres  only,  being  a  hundred  acres,  or  more, 
less  than  the  same  number  of  statutory  acres,  the  purchaser 
was  allowed  to  rescind  the  contract  (d). 
In  another  case,  where  the  tenant  in  possession  purchased 


(y)  Winch  V.  Winchetter,  1  V.  &  B.  376.  SemUe,  otherwise,  if  the 
vendor  had  been  personaUy  aware  of  the  exact  quantity. 

{z)  NichoU  V.  Chambers,  11  C.  B.  996  ;  21  L.  J.  C.  P.  54 ;  the  con- 
ditions providing  that  the  quantity  should  be  taken  as  stated,  whether 
more  or  less,  although  the  title-deeds  should  state  it  to  be  less. 

W  CordingUy  v.  Ckeeseborough,  3  Giff.  496 ;  8  Jur.  N.  S.  585,  755 ; 
31  L  J.  Ch.  617 ;  6  L.  T.  N.  S.  15,  342 ;  cf.  £arl  of  Durham  v. 
legard,  34  Beav.  611  ;  34  L.  J.  Ch.  589. 

{h)  WhiUemore  v.  Whiltemore,  L.  R.  8  Eq.  603,  606. 

(c)  M*Kenzie  ▼.  ffesketh,  7  Ch.  D.  675  ;  47  L.  J.  Ch.  231. 

{d)  Pcrtman  ▼.  MiU,  2  Russ.  570  ;  cf .  Price  v.  Nwrth^  2  Y.  &  C.  620  ; 
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property  represented  to  be  46  feet  in  depth,  but  which  proved 
to  be  only  33  feet,  he  was  held  entitled  to  an  abatement  (e). 
And  in  a  more  recent  case,  where  property  was  stated  to 
contain  "  763  square  yards,  or  thereabouts,"  whereas  it  con- 
tained 573  square  yards  only,  compensation  was  ordered  to 
be  given  to  the  purchaser,  notwithstanding  that  one  of  the 
conditions  of  sale  provided  that  no  error  or  misstatement 
should  annul  the  sale  or  entitle  the  purchaser  to  compensa- 
tion (/).    Mutual  compensation  was  decreed  in  one  case, 
where  several  lots  were  purchased,  and  in  one  the  quantity 
was  larger,  and  in  another  smaller,  than  stated,  the  conditions 
of  sale  having  provided  for  such  a  contingency  {g). 
**Land  "         If  the  property  is  described  as  land,  and  the  timber  is  not 
includes     expressly  excluded,  the  purchaser  is  not  bound  to  take  the 

estate  without  the  timber  that  is  growing  on  it  (JC). 

**  Timber,"     "  The  question  of  what  timber  is  depends,  first,  on  general 

w  at  IS.      Yq^  .  and,  secondly,  on  the  special  custom  of  a  locality.     By 

law.  general  law,  oak,  ash  and  elm  are  timber,  provided  they  are 

of  the  age  of  twenty  years  and.  upwards,  provided  also  they 

are  not  so  old  as  not  to  have  a  reasonable  quantity  of  useable 

wood  in  them,  sufficient,  according  to  a  text  writer,  to  make 

By  custom,  a  good  post.    Timber,  that  is,  the  kind  of  tree  which  may  be 

called  timber,  may  be  varied  by  local  custom.    There  is 

what  is  called  the  custom  of  the  country,  that  is,  of  a 

particular  county  or  division  of  a  county  ;  and  it  varies  in 


from  which  case  it  appears  that  a  misdescription  of  the  quantity  of  land 
in  regard  to  acres  being  statutory  or  customary  is  not  matter  for  com* 
pensation,  but  for  rescinding  the  contract. 

(c)  Kmg  V.  WiUtm,  6  Beav.  124. 

(/)  WhiUemore  v.  TT^ittmorc,  L.  R.  8  Eq.  603  ;  cf.  Dart,  648. 

(//)  Leslie  v.  Tomp8(m,  20  L.  J.  Ch.  561  ;  15  Jiir.  717  ;  cf.  M'Kmzie 
V.  Iltskttli,  7  Ch.  D.  676  ;  47  L.  J.  Ch.  281.  The  better  way  is  to  state 
the  quantity  according, to  the  tithe  map. 

(/t)  Diikt  of  St  Altaiu  v.  Shore,  1  H.  Bl.  271,  281. 
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two  ways.  First  of  all,  you  may  have  trees  called  timber  by 
the  custom  of  the  country — ^beech  in  some  counties  (f), 
hornbeam  in  others,  and  even  white-thorn  and  black-thorn 
and  many  other  trees  {k)  are  considered  timber  in  peculiar 
localities,  in  addition  to  the  ordinary  timber  trees.  Then, 
again,  in  certain  localities,  arising  probably  from  the  nature 
of  the  soil  (T)y  trees  of  even  twenty  years  old  are  not 
necessarily  timber,  but  may  go  to  twenty-four  years,  or 
even  to  a  later  period,  I  suppose,  if  necessary  ;  and  in  other 
places  the  test  of  when  a  tree  becomes  timber  is  not  its  age, 
but  its  girth  (m).    These,  however,  are  special  customs  "  (n). 

"The  word   *  trees,'    generally    speaking,  means  wood 
applicable   to   buildings,  and    does    not    include  orchard  "Trees." 
trees  "  (p)  ;  and  where  a  lease  contained  an  exception  of  "  all 
timber  and  other  trees,  but  not  the  annual  fruit  thereof,"  "Annual 
garden  and  orchard  trees  were  held  not  to  be  within  the  ^^** ' 
exception,  the  term   fruit  being  frequently,  in  the  old  law 
books,  used  to  denoto  the  produce,  not  only  of  orchard  trees, 
but  also  of  timber  trees  (jt?). 

Where  timber  or  other  trees  are  to  be  taken  by  the  pur- 


(0  Matthews  v.  Matthews,  7  0.  B.  1018. 

(i)  E.g.,  birch  trees  in  Yorkshire,  willows  in  Hampshire;  Woodf.  L.  & 
T.  590 ;  but  apparently  not  in  Leicestershire  ;  Phillips  y.  Smith,  14  M.  & 
W.  589  ;  15  L.  J.  Ex.  201  ;  and  horse-chestnuts,  limes,  asp  and  walnut 
trees.    As  to  pollards  the  point  seems  doubtful ;  Woodf.  L.  &  T.  590. 

[I)  The  test  appears  to  be,  whether  the  trees  are  used  for  building  pur- 
poaes.  If  the  soil  is  unsuitable,  the  tree  will,  of  course,  be  the  longer  in 
aniTing  at  maturity. 

(m)  But  only  trees  of  not  less  than  six  inches  in  diameter,  or  two  feet 
girth,  allowing  for  irregularities  of  shape,  appear  to  be  considered  timber ; 
Woodt  L.  &  T.  590,  referring  to  WhUty  v.  Lord  Dillon,  2  F.  &  F.  67. 

(n)  Per  Jessel,  M.B.,  in  Honywood  v.  Honywood,  L.  B.  18  £q.  806, 
809 ;  43  L.  J.  Ch.  652. 

(o)  Pw  Littledale,  J.,  in  BvUen  ▼.  Denning,  5  B.  &  0.  842,  851. 

(;>)  Bullen  v.  Denning,  6  B.  &  C.  842.  The  terms  of  the  exception 
^^eing  ambiguous,  the  court  construed  them  against  the  lessor,  in  whose. 
fsToor  they  were  made. 

F  2 
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chaser  at  a  valuation,  it  should  be  stated  accuratelj  for  what 
trees  he  is  to  pay  (q). 
Sixe  of  In  describing  timber,  the  size  of  the  trees,  if  stated  at  aU, 

^1®^*^      should  be  stated  with  as  much  accuracy  as  possible  ;    for 
must  be     where  the  particulars  described  the  property  as  ^'  a  wood, 
■***®^, ,     with  upwards  of  65  acres  of  fine  oak  timber  trees,  the  avera^ 
size  of  which  approaches  50  feet,"  the  number  of  trees  not 
being  stated,  whereas  it  appeared  that  the  average  size  did  not, 
even  according  to  the  vendor's  showing,  exceed  85  feet,  the 
statement  in  the  particulars  was  held  to  be  a  definite  repre- 
sentation of  the  size  of  the  trees,  the  sale  having  been  held 
in  July,  when,  owing  to  the  f  oUage,  it  was  impossible  to  view 
the  wood ;  and  a  bill  filed  by  the  vendor  to  enforce  specific 
performance  was  dismissed,  but  without  costs  (r). 
Situation  of     Where  an  estate  was  described  as  being  about  one  mile 
property.    ^^^  ^  borough  town,  when  in  fiact  it  was  three  or  four  miles 
distant.  Lord  EUenborough,  C,  J.,  lefli  it  to  the  jury  to  say 
whether  it  was  merely  an  erroneous  statement,  or  a  mis- 
description wilfully  introduced  for  the  purpose  of  enhancing 
the  value  of  the  land :  in  the  former  case,  the  contract 
would  be  saved  by  the  condition  of  sale  which  provided  that 
no  error  or  misstatement  should  vitiate  the  sale;  in  the  latter 
case,  the  purchaser  would  be  relieved  from  the  contract.    The 
jury  folind  for  the  purchaser,  who  had  brought  an  action  to 
recover  his  deposit  («).    Any  gross  variance  between  the 
actual  state  of  facts  and  the  facts  stated  in  the  particulars 
would  always  be  strong  evidence  on  which  a  jury  might  find 
that  the  misstatement  was  wilf  uL    In  describing  houses  in 


(g)  Sugd.  32  ;  Eigginson  v.  Clowu,  ]5  Ves.  516. 

(r)  Lord  Brooke  v.  RourUhvjaiU,  5  Hare,  298  ;  15  L.  J.  Ch.  882 ;  10 

Jar.  656. 

(»)  Duie  ofNorfoUe  v.  Worthy,  1  Camp.  340 
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townsy  the  street  in  which  they  are  situate,  and  their  number 
in  that  street,  must  be  correctly  stated ;  a  mistake  in  the 
number  may  be  fatal  (f).    Where  there  are  gardens  attached, 
or  where  the  property  is  mixed  up  with  other  property, 
reference  to  a  plan  is  advisable.    It  would  appear  to  be 
snfficient  to  describe  the  house  by  the  name  or  number 
which  it  commonly  bears.    Thus,  where  a  house  at  Brighton 
was  described  as  No.  39,  Regency  Square,  and  it  turned  out 
that  the  house  was  not  actually  in  the  square,  but  in  a  side 
street  communicating  therewith,  but  was  always  named  89, 
Eegency  Square,  specific  performance  was  decreed  against 
the  purchaser  (t^).     Although  a  reference  to  the  number 
may  be  sufficient,  care  must  be  taken  that,  if  any  further 
description  is  added,  such  description  is  accmute.    Where 
a  house  described  as  No.   58  on  the  north  side  of  Pall 
Mall,  opposite  to  Marlborough  House,  was  proved  to  be,  not 
in  Pall  Mall,  but  behind  No.  57,  Pall  Mall,  and  to  be  only 
connected  with  Pall  Mall  by  a  narrow  passage  leading 
through  the  ground  floor  of  No.  57  and  communicating 
with  the  street  by  a  door  numbered  58,  this  would  have 
been  held  a  material  misdescription,  if  the  purchaser  had 
not  waived  it  by  his  conduct,  as  it  could  not  be  said  to  be 
opposite  Marlborough  House  (v).    The  contract  was,  how- 
erer,  rescinded  on  the  ground  that  there  was  a  misdescription 
of  the  means  of  access  to  the  house. 
Where  the  description  of  the  situation  of  the  property,  General 

description 


(0  Leaehr,  MuUett,  3  0.  &  P.  115.  In  that  case  there  were,  howeyer, 
sercral  other  misstatements. 

(tt)  White  T.  Bradthaw,  16  Jur.  738.  The  decision  might  hare  gone 
the  oiher  way,  if  the  particulars  had  contained  a  reference  to  the  square 
possessing  peculiar  advantages,  such  as  a  sea-view,  and  it  had  appeared 
that  those  advantages,  though  enjoyed  by  other  houses  in  the  square, 
were  not  enjoyed  by  No.  39  ;  Dart,  136. 

(v)  StonUm  y.  TaUertall,  1  Sm.  k  a.  529,  535 ;  17  Jur.  967,  969. 
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of  sitna-     though  general,  is  definite,  as,  "the  mill  property,  including 
^^^'  cottages,  in  Esher  village  "  (a;),  or  "  three  leasehold  houses 

in  Coity,  held  by  mortgagor  under  a  lease "  of  named 
date(y),  specific  performance  will  be  decreed,  parol  evi- 
dence being  admitted  to  show  what  property  was  intended  ; 
but  if  the  property  be  described  by  reference  to  a  plan  or 
instrument  so  vague  as  not  to  admit  of  a  legal  constructiou, 
the  defect  would,  it  is  conceived,  be  fatal  (z). 
^e  ^^6  tenure,  must  be  clearly  stated,  as  also  the  vendor's 

tenure.       interest,  if  it  be  not  an  estate  in  fee-simple  ;  for  a  general 
Agreement  agreement  to  sell  land  imports  an  agreement  to  sell  the 
an  agree-    whole  of  the  Vendor's  interest  in  it  (a),  and  in  the  absence  of 
menttoscU  ^ny  specific  description  or  stipulation  such  interest  is  under- 
stood to  mean  an  estate  in  fee  simple  (6).    And  if  the 
vendor  cannot  show  a  title  as  to  part,  the  purchaser  will 
not  be  bound  to  complete,  if  the  hope  of  his  obtaining  that 
part  was  the  inducement  to  him  to  purchase  the  whole  (c)  ; 
but  he  may  compel  the  vendor  to  convey  to  him  that  part  to 
which  he  has  a  title,  with  compensation  for  the  rest.    There- 
fore, when  the  vendors  agreed  to  sell  the  entirety  of  certain 
freehold  property  and  to  make  out  a  good  marketable  title, 
and  it  was  subsequently  discovered  that  they  were  entitled 


(x)  M'Murray  v.  Spicer,  L.  R.  6  Eq.  627  ;  37  L.  J.  Ch.  605. 

(y)  In  re  BouUer,  4  Ch.  D.  241. 

(z)  Dart,  219,  and  cases  there  cited.  As  to  the  admissibility  <xf  parol 
evidence  to  identify  property  generally,  see  po$t^  p.  151. 

(a)  Bower  v.  Cooper^  2  Haie,  408. 

(6)  Dart,  116  ;  Hughes  v.  Parker,  8  M.  &  W.  244  ;  10  L.  J.  Ex.  297 ; 
DiUwyn  v.  LUweUyn,  31  L.  J.  Ch.  658,  660  ;  CaUell  v.  CorraU,  4  Y.  & 
C.  228,  236  ;  PkiUipa  v.  CaldcUugh,  L.  R.  4  Q.  B.  169 ;  38  L.  J.  Q.  B. 
68  ;  Hughee  v.  /o«e«,  31  L.  J.  Ch.  83  ;  8  Jur.  N.  S.  399  ;  10  W.  R.  139. 
But  it  may  be  shown,  eyen  in  an  action  for  specific  pei'formance,  that  the 
purchaser  knew  the  actual  nature  of  the  vendor's  interest ;  Cox  v.  Mid- 
dleUm,  2  Drew.  209  ;  23  L.  J.  Ch.  618. 

(c)  Peera  v.  Lambert,  7  Bcav.  646  ;  Gibson  v.  Spurrier,  Feake,  Add. 
Cas.  49. 
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to  only  a  moiety  of  the  property,  specific  performance  of  the 
agreement  was  decreed  at  the  siiit  of  the  purchaser  against 
them  as  to  the  moiety,  with  an  abatement  of  one-half  of  the 
pnrchase-money  (d).  Where  property  described  as  freehold 
tnmed  out  to  be  copyhold,  the  purchaser  was  allowed  to 
rescind  the  contract,  although  manorial  rights  had  not  been 
exercised  for  a  long  time  (e).  Enfranchised  copyholds  must 
be  so  described,  and  not  as  freeholds,  especially  where  the 
minerals  belong  to  the  lord  (/).  The  general  rule  is  that, 
if  an  estate  is  sold  as  freehold,  when  it  is  in  fact  copyhold, 
the  purchaser  is  not  obliged  to  accept  it  (g), 

Where  property  has  been  described  as  "partly  freehold,  "Partly 
partly  leasehold,"  and  the  boundaries  distinguishing  the  one  ^[^^^^* 
from  the  other,  though  capable  of  being  ascertained  with  leasehold." 
certainty,  have  not  theretofore  been  clearly  defined,  the  pur- 
chaser will  be  bound,  whether  the  extent  be  more  or  less  (A). 
Where  property  sold  as  copyhold  turned  out  to  be  partly 
freehold,  it  was  held  that  the  vendor  could  not  compel 
specific  performance :  "  the  motives  and  fimcies  of  mankind 
are  infinite,  and  it  is  unnecessary  for  a  man  who  has  con- 

(d)  Hooper  t.  SmaH,  L.  B.  18  Eq.  683  ;  cf.  Barker  v.  Cox^  4  Oh.  P. 
464 ;  46  L.  J.  Ch.  62  ;  BurrwD  v.  Scammdl,  19  GIi.  D.  175. 

{e)  Turner  y.  Guardians  cf  West  Bromwich  Union,  9  W.  R.  155 ;  8  L. 
T.  N.  S.  662.  Bat  where  land  sold  as  freehold  turned  out  to  be  copyhold, 
but  it  alflo  appeared  that  under  a  composition  with  the  lord,  the  rij^ts  of. 
the  copyholders  were  such  as  to  render  the  tenure  hai*dly  different  from 
that  of  freehold,  it  was  held  that  a  purchaser  who  had  taken  objectionB 
after  the  time  prescribed  in  the  conditions  of  sale  was  bound  to  complete. 
SembUf  otherwise,  if  the  misdescription  had  been  wilful ;  Price  v. 
Macavlay,  2  De  G.  21  &  G.  339. 

(/)  Upperton  v.  Nicholson,  L.  K  6  Ch.  436.  If  the  property  has 
been  enfranchised  under  the  copyhold  acts,  the  fact  should  be  stated,  to 
aroid  dispute  as  to  reservations  in  favour  of  the  lord  under  s.  48  of  the 
act  of  1852. 

{g)  Twining  v.  Morrice,  2  Br.  C.  C.  326,  330 ;  Sir  Harry  Hick 
▼.  PhUUps,  Pr.  Ch.  575 ;  Hart  v.  Swaine,  7  Ch.  D.  42  ;  47  L.  J.  Ch.  5, 
where  the  sale  was  set  aside  after  conveyance. 

(h)  Monro  v.  Taylor,  8  Hare,  51. 
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« 

tracted  to  purchase  one  thing  to  explain  why  he  refuses  to 
accept  another "  (K).     And  a  purchaser  of  a  lease  having* 
eight  years  to  run  cannot  be  compelled  to  take  a  lease  of 
only  six  years  with  an  abatement  of  the  price  (Q.     Sut  a 
small  difference  in  the  duration  of  the  term  is  not  so  material. 
Where  a  lease  stated  to  be  for  ninety-nine  years  turned 
out  to  be  for  ninety-seven  years,  the  purchaser  was  held  bound 
to  complete  on  receiving  a  proportionate  abatement  (ni), 
ReTcr-  Where  property  was  offered  for  sale  as  a  reversionary  estate 

^tfirtef  absolute  on  the  death  of  a  person  aged  sixty-six,  whereas  the 
party  was  only  sixty-four,  and  the  reversion  was  not  absolute, 
the  purchaser  was  held  entitled  to  rescind  the  contract,  not- 
withstanding that  there  was  a  condition  for  compensation  (n). 
And  it  would  seem  that  a  purchaser  could  resist  specific 
performance,  if  leaseholds  were  described  as  renewable  by 
custom,  when  no  such  custom  existed  (p). 
Undep*  ^^  ^^^  property  is  held  on  an  underlease,  or  other  pro- 

lease,  perty  be  held  with  it  under  the  lease,  the  fact  should 
be  stated ;  for  a  concealment  of  the  fact  might  entitle 
the  purchaser  to  rescind  the  contract  (p).  Where  premises 
were  described  as  '^  a  freehold  house  and  garden,  with  a 
coach-house  and  stable  held  on  a  lease"  of  named  term 
and  at  a  stated  ground-rent,  and  it  appeared  on  investigation 
that  the  coach-house  and  stable  were  held  on  an  underlease, 

(k)  Per  BomiUy,  M.R.,  in  Ayles  v.  Cox,  16  Beav.  23,  24. 

{I)  Farrer  v.  Nightingale,  2  Esp.  639. 

(m)  Halsep  v.  Grant,  13  Ves.  73,  77  ;  cf.  MortLock  v.  BvUer,  10  Ves. 
292,  306  ;  Bdworth  v.  HatuU,  4  Camp.  140. 

(n)  Sherwood  y.  Jtobins,  3  C.  &  P.  339 ;  Moo.  &  M.  194. 

(o)  Newhy  v.  Paynter,  22  L.  J.  Ch.  871 ;  17  Jur.  483. 

(p)  Blake  v.  Phinn,  3  0.  B.  976;  16  L.  J.  C.  P.  169;  Lawr. 
UHwin,  16  Sim.  377  ;  Madeley  v.  Booth,  2  De  G.  &  S.  718  ;  Brumfit  t. 
Minion,  3  Jur.  N.  S.  1198  ;  ffayford  v.  Criddle,  22  Beav.  477,  479 ; 
Darlington  y.  Hamilton,  1  Kay,  567 ;  23  L.  J.  Ch.  1000,  where  the 
point  was  considered  doubtful ;  but  see  CambertDeU  and  South  London 
Building  Society  ▼.  Hdloway,  13  Ch.  D.  754 ;  49  L.  J.  Ch.  361. 
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together  with  some  other  bnildings,  at  a  higher  ground 
lent  than  that  stated,  and  that  the  underlease  was  subject 
to  the  rent  reserved  by  the  superior  lease,  and  liable  to 
forfeiture  on  non-payment  or  non-observance  of  the  cove- 
nants contaiiied  in  the  superior  lease,  the  purchaser  was 
allowed  to  rescind  the  contract,  the  coach-house  and  stable 
bemg  held  to  be  a  material  portion  of  the  property,  and 
therefore  a  defect  in  title  as  to  them  not  cured  by  the 
compensation  clause  in  the  conditions  (q). 

If  the  property  put  up  for  sale,  or  any  portion  of  it,  is  Nature  of 
lefc,  the  particulars  should  state  the  nature  and  term  of  the  ^^'^^^^^y- 
tenancy,  the  names  of  the  tenants  or  tenant,  the  amount  of 
lent,  and  any  unusual  covenants  restrictive  of  absolute  owner- 
ship (r).     "Where  premises  were  stated  to  be  in  the  joint  Names  of 
occupation  of  A.  and  B.  as  lessees,  when  in  fact  they  had  ^^^^^ 
been  demised  to  C,  and  by  G.  assigned  to  A.,  who  was^ 
together  with  B.,  in  the  occupation  of  them  at  the  time  of 
sale,  the  vendor  would  not,  apparently,  have  been  entitled  to 
compel  the  purchaser  to  complete,  even  with  compensa- 
tion («).     And  where  part  of  the  property  was  misstated  to 
be  let  at  a  named  rent,  and  other  parts  to  named  tenants 
At  certain  rents,  but  the  tenancies  had  determined  under 
notices,  the  purchaser  was  allowed  to  rescind  the  contract, 
notwithstanding  that  there  was  a  condition  providing  for 
compensation  (t).    And  where  a  lessee  of  lands  subject  to  a  Nature  of 
covenant  against  certain  obnoxious  trades,  with  a  proviso  for  covenants, 
re-entry,  granted  underleases  of  houses  erected  on  the  knd, 


(q)  Turner  ▼.  Turner,  W.  N.  1881,  70  ;  cf.  Dobell  v.  Hutchimm,  3 
A.  ft  E.  355  ;  5  N.  &  M.  251 ;  1  Ear.  &  W.  394. 

(r)  1  Bar.  515. 

(•)  Ridffway  v.  Gray,  1  Mac.  &  G.  109  ;  1  H.  &  Tw.  195 ;  but  if  the 
pnicbaser  had  known  the  actual  facts,  he  would  have  been  compelled  to 
complete  ;  Farehrotker  v.  Gibson,  1  De  G.  &  J.  602. 

(0  Dimmock  t.  Uallett,  L.  R.  2  Ch.  21. 
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not  containing  a  similar  covenant  or  proviso,  it  was  held 
that  a  purchaser  by  auction  of  other  houses  on  the  same 
land  and  of  the  improved  ground  rents  of  the  houses  so 
underlet  might  recover  back  his  deposit,  the  omission  in 
the  underleases  not  having  been  mentioned  (u).  And  a 
vendor  of  property  in  lease  is  not  justified  in  stating*  in 
the  particulars  the  existence  of  covenants  beneficial  to  the 
estate,  which  he  has  good  reason  to  believe  cannot  be 
enforced  {x). 

It  is  usual  to  insert  the  amount  of  rent  which  the  estate 
produces,  or  is  capable  of  producing ;  and  the  amount^  if 
known,  should  be  accurately  stated,  or  a  fair  estimate  of  it 
given,  otherwise  the  purchaser  will  be  entitled  to  compensa- 
tion (y),  or  even  to  be  discharged  from  the  contract  (z).  Such 
an  expression  as  ^'  clear  yearly  rent ''  means  that  the  income 
is  clear  of  all  outgoings  usually  borne  by  the  tenant,  but 
subject  to  such  (e,ff.  land-tax)  as  are  usually  borne  by  the 
landlord  {a). 

The  rights  of  other  parties  must  be  accurately  stated,  for 
the  interest  oflfered  for  sale  will  be  presumed  to  be  accom- 
panied by  all  those  advantages  which  are  legally  incident  to 
it  (6),  and  the  omission  to  mention  any  charge  upon  the 


(«)  Waring  t.  Eoggartj  Ry.  &  M.  39. 

(x)  Dart,  119  ;  Flmt  v.  Woodin,  9  Hare,  618  ;  16  Jur.  719,  720. 

(y)  Lymey  y.  Se^,  2  LcL  Baym.  1118  ;  1  Salk.  211,  nb  rum,  JUmey 
V.  Sdby,  But  in  WhUe  v.  Cuddon,  8  CL  &  Fin.  766  ;  6  Jur.  471,  where 
the  nature  of  the  income  was  misstated,  but  the  amount  proved  to  be 
greater,  that  was  held  to  be  not  such  a  misdescription  as  to  entitle  the 
purchaser  to  compensation. 

(z)  SwaiAand  t.  Deardeyy  29  Beav.  430  ;  SOL.  J.  Oh.  652  ;  Dimmock 
y.  JffaUett,  L.  R.  2  Gh.  21. 

(a)  Earl  of  TyrconneU  v.  Duke  of  Anecuter,  Amb.  237  ;  2  Ves,  Sen. 
500 ;  Sugd.  28.  Ordinarily  aU  rates  and  taxes  fall  upon  the  tenant, 
in  the  absence  of  express  agreement.  See  Woodf.  528,  where  the  excep- 
tions to  the  general  rule  are  stated. 

(&)  Dart,  115,  and  cases  there  cited. 


CHAP,  rv.]  AND  CATALOGUES.  76 

estate  or  any  right  restrictive  of  the  purchafier's  absolute 

enjoyment   of   it  may  render   the  sale  voidable    by  the 

pnichaser,  or  at  any  rate  entitle  him  to  compensation  (c). 

Where  a  pnrcfaaser  discovered  that  another  person  had  a 

right  to  dig  coal,  he  was  held  entitled  to  compensation  (d). 

And  specific  performance  against  a  purchaser  was  ref used, 

where  land  sold  by  auction  was  described  as  eligible  for 

buildii^  purposes,  whereas  it  afterwards  appeared  that  third 

parties  had  a  right  to  have  water  supplied  through  portions 

of  the  land  by  means  of  an  underground  watercourse,  with 

liberty  to  open  and  clean  the  same  on  making  satis&ction 

for  damage  done  by  them  in  doing  nu  (e).    And  where  land 

was  Bold  with  a  reservoir  and  waterworks  yielding  a  yearly 

rental  of  £60,  and  it  was  discovered  that  this  rent  arose 

from  supplying  houses  separated  from  the  reservoir  by  the 

property  of  strangers,  over  which  the  vendor  had  merely  a 

permissive  right  to  convey  it,  the  Court  held  that  he  could 

not  enforce  specific  performance  (/). 

And  if  a  house  be  sold  "  with  all  lights  "  belonging  to  it,  "  with  aU 
a  statement  in  the  particulars  that  adjoining  land  is  build-  ^^^'* 
ing  land  belonging  to  the  vendor  does  not  authorize  the 
vendor,  or  a  purchaser  from  him,  to  build  upon  the  adjoining 
land  so  as  to  obstruct  such  lights  (g).     The  two  following 


(c)  Dart^  116,  and  cases  there  cited ;  Sndling  y.  Thonuu,  L.  E.  17  Eq. 
303 ;  43  L.  J.  Ch.  506. 

((Q  RamtdtnT.  Burst,  i  Jur.  N.  S.  200  ;  6  W.  R.  849  ;  Seaman r. 
Vatoirey,  16  Ves.  390. 

(e)  ShaekUton  r.  Svtd^e,  1  De  G.  &  a  609  ;  12  Jur.  199. 

(/)  Price  T.  Maoavlay,  2  Be  G^.  M.  &  G.  339,  where  the  objection 
was  taken  after  the  time  prescribed  in  the  conditions. 

{g)  Swanboroitffh  v.  Coventry,  9  Bing.  305 ;  2  Moo.  &  S.  362 ;  2  L. 
J.  C.  P.  11,  explained  in  Wheddon  t.  Burrows,  12  Gh.  B.  31 ;  48  L.  J. 
Gh.  853  ;  and  see  Booth  r.  Alcock,  L.  R.  8  Ch.  663 ;  42  L.  J.  Oh.  557  ; 
Master  y.  Hansard,  4  Gh.  B.  718  ;  46  L.  J.  Gh.  505 ;  Allen  y.  Taylor, 
16  Gh.  B.  355  ;  50  L.  J.  Gh.  178. 
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general  mies  have  been  laid  down  by  Thesiger,  L.J.,  as 
applicable  to  cases  where  one  lot  of  several  is  sold.  1st.  On 
the  grant  by  the  owner  of  a  tenement  of  part  of  that 
tenement  as  it  is  then  used  and  enjoyed,  there  will  pass  to 
the  grantee  all  those  easements  which  are  necessary  to  tlie 
reasonable  enjoyment  of  the  property  granted,  and  whicli 
have  been  and  are  at  the  time  of  the  grant  used  by  the 
owners  of  the  entirety  for  the  benefit  of  the  part  granted. 
2nd.  If  the  grantor  intends  to  reserve  any  right  over  the 
tenement  granted,  it  is  his  duty  to  reserve  it  expressly  in 
the  grant  (A). 

And  all  incumbrances  should  be  mentioned  («).  Where 
property  subject  to  two  mortgages  was  described  in  the 
particulars  as  an  absolute  reversion,  no  mention  being  made 
of  the  mortgages,  the  purchaser  was  allowed  to  rescind  the 
contract  (/).  And  where  property  was  sold  as  freehold, 
without  reference  to  the  fact  that  part  of  it  was  out  upoa 
leases  for  lives,  the  vendor  was  held  not  entitled  to  enforce 
specific  performance  Qc).  And  anything  which  may  deter- 
mine  the  vendor's  interest  should  appear  (1)  ;  for,  where  a 
redeemable  annuity  was  sold  simply  as  an  annuity  (m),  and 


(h)  Wkeddon  r.  Burrows,  12  Cli.  D.  31,  49  ;  48  L.  J.  Ch.  853,  856  ; 
where  it  '^^as,  However,  said  that  the  grantor  would  be  entitled  as  of  right 
to  a  way  of  necessity  ;  considered  in  AUen  v.  Taylor,  16  Gh.  D.  355  ;  50 
L.  J.  Gh.  178  ;  but  it  seems  that  such  way  would  be  only  such  a  right  of 
way  as  would  enable  the  grantor  to  enjoy  his  portion  of  the  tenement  in  the 
condition  in  which  it  happened  to  be  when  the  other  i>ortion  of  the  tene- 
ment was  sold  ;  see  Corjporaiion  of  London  y,  Riggs,  13  Gh.  D.  798  ;  49  L 
J.  Ch.  297. 

{%)  The  fraudulent  concealment  of  an  incumbrance  is  a  misdemeanour  ; 
22  &  23  Vict,  c  35,  s.  24.     See  SmUh  v.  Bobinwm,  18  Gh.  D.  148. 

ij)  Torrance  t.  Bolton,  L.  R.  14  Eq.  124  ;  41  L.  J.  Ch.  643  ; 
aff.  L.  R.  8  Gh.  118  ;  42  L.  J.  Gh.  177. 

(k)  Bughet  t.  Jones,  31  L.  J.  Gh.  83  ;  8  Jur.  N.  S.  399 ;  10  W.  B. 
139. 

(i)  Dart,  117. 

(i»)  Covedy  r.  BurreU,  5  B.  &  Aid.  957. 
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leasehold  houses  Trere  sold  without  mention  of  a  private 
act  of  parliament  which  gave  a  company  the  right  to 
pmx^hase  tliein^   the  sales  were  held  invalid  (n).    But  it  is  Not 
not  necessary  to  mention  matters,  affecting  the  property,  of  J^^^^^ 
which  tiie  purchaser  has  notice.     On  the  sale  of  leaseholds  matters  of 
the  vendor  is  not  bomid  to  state  that  the  covenants  in^jj^jhJII^" 
the  lease  are  unusnaUy  stringent,  as  notice  of  the  lease  is  notice. 
notice  of  its  contents  {o)  ;  but  in  such  a  case  a  reasonable 
opportunity  ought  to  be  allowed  the  purchaser  of  examining 
the  lease  (jp).     And  any  Uability  to  which  a  purchaser  will  Liability 
be  subject  nnder  the  lease  should  be  stated,  if  it  is  not  such  as  ^^nanta 
would  appear  on  the  face  of  the  lease  itself.    Where  a  lease  should  be 
containing  the  usual  covenant  to  deliver  up  the  premises  in  ^^' 
good  repair  at  the  end  of  the  term  is  sold,  and  any  of  the 
demised  buildings  have  been  removed,  the  fact  should  be 
stated  ;  the  mere  omission  of  the  buildings  from  the  par- 
ticulars will  not  debar  the  purchaser  from  rescinding  the 
contract  {q).     And   also,    where  a   landlord    had   given 
notice  to  his  lessee  (under  a  covenant  in  the  lease)  that  he 
should  re-enter,  if  the  premises  were  not  put  into  repair 
within  three  months,  and  the  auctioneer  put  up  the  lease  for 
sale  without  communicating  the  notice  to  the  purchaser,  the 
latter  was  held  entitled  to  recover  his  deposit  from  the 

(n)  BaUard  r.  Way^  1  M.  &  W.  520.  The  decision  would  perhaps 
have  gone  the  other  way,  if  the  company's  rights  had  been  given  by  a 
public  act. 

(o)  Dart,  117 ;  Ball  v.  SntiOi,  14  Ves.  426  ;  Pope  r.  Garland,  4  Y. 
&  C.  394  ;  10  L.  J.  Ch.  (Ex.  Eq.),  13 ;  Paterson  v.  Lonff,  6  Bear.  690  ; 
13  L.  J.  Ch.  1 ;  Lewis  v.  Bondy  18  Beav.  85  ;  Potman  r.  HarUi'nd, 
17  Ch.  n.  853 ;  50  L.  J.  Ch.  642.  As  to  underleases,  see  Flight  v. 
Barton,  3  Myl.  &  K.  282  ;  Hayford  v.  Criddle,  22  Beav.  477.  In  X>ar' 
lington  v.  Hamilton,  1  Kay,  550  ;  23  L.  J.  Ch.  1000,  it  was  considered 
doubtf nl  whether  the  doctrine  that  a  purchaser  of  leaseholds,  or  of  freeholds 
subject  to  a  lease,  has  notice  of  the  covenants  in  the  lease  can  be  extended 
to  fix  him  with  notice  of  collateral  facts  stated  in  such  covenants. 

ip)  Brumftt  V.  Morton,  3  Jar.  N.  S.  1198,  1202. 

(q)  Granger  v.  Worms,  4  Camp.  85. 
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auctioneer,  althongh  he  knew  the  dilapidated  state  of  the 
premises  at  the  time  of  sale  (r).    If  the  covenants  of  a  lease 
are  set  out,  they  ought  to  be  stated  exactly,  and  without 
"Common  concealment  of  material  facts.    "Common  and  usual  cove- 
wvemmte."  iit^te,"  in  a  lease  of  a  public-house,  have  been  construed  to 
include  covenants  to  pay  land-tax,  sewers-rate  and  other 
taxes,  and  a  proviso  for  reentry  if  any  business  but  that  of 
a  licensed  victualler  should  be  carried  on  in  the  house  («). 
"Nooffen-     Where  the  particulars  stated  that  no  offensive  trade  was 
Bivc  trade.   ^^  ^jq  carried  on,  and  that  the  premises  could  not  be  let  to  a 
coffee-house  keeper  or  working  hatter,  and  the  original 
lease  prohibited  the  businesses  of  brewer,  baker,  sugar-baker^ 
vintner,   victualler,    butcher,    tripe-seller,    poulterer,  fish- 
monger,  cheese-seller,   fruiterer,    herb-seller,    coffee-house 
keeper,  working  hatter,  and  many  others,  and  the  sale  of 
coals,  potatoes,  or  any  provisions,  it  was  held  that  the 
description  was  insufficient,  and  that  the  purchaser  might 
rescind  the  contract  (f). 
Easements,      Any  easements  over  the  property  should  be  noticed,  such 
*^  as  rights  of  way  (ti)  ;  also  aU  rights  of  sporting  (x),  of  com- 

mon  (y),  and  the  like  (z). 

(r)  Stevens  v.  Adamton,  2  Stark.  422. 

(a)  Bennett  v.  Womack,  7  B.  &  C.  627  ;  1  Man.  &  R.  644. 

(t)  Flight  T.  Booth,  1  Bing.  N.  C.  370 ;  3  L.  J.  C.  P.  66. 

(u)  Dykes  v.  Blake,  4  Bing.  N.  C.  463 ;  6  Sco.  320 ;  7  L.  J.  C.  P. 
282 ;  10  W.  E.  665  ;  cf.  post,  p.  80,  note  (o).  But  if  the  right  of  way 
be  patent  and  obvious,  the  maxim  caveat  emptor  applies ;  Bowles  r. 
Bovmd,  5  Yes.  509. 

(as)  BumeU  v.  Brown,  1  Jac.  &  W.  168. 

(y)  Oibson  v.  Spurrier,  Peake,  Add.  Gas.  49. 

(z)  There  is  a  difference  between  an  easement  and  a  mere  licence. 
A.  k  B.  were  tenants  of  adjoining  premises  under  the  same  land- 
lord.  On  A.*s  premises  was  a  well,  from  which  B.  's  premises  were  supplied 
with  water  by  means  of  a  pipe.  At  a  sale  by  auction  of  the  landlord's 
property  A.  and'B.  purchased  their  respective  premises,  ''subject  to  aU 
rights  of  way  and  water  and  other  easements,  if  any,  subsisting  thereon." 
Held  that  B.  had  no  easement  or  right  of  water,  but  merely  a  licence  from 
his  landlord  during  his  tenancy ;  Bussell  r.  Harford,  L.  R.  2  Eq.  507. 
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Anything  in  the  nature  of  a  pennanent  charge,  snch  as  Outgoings, 
ground  rents  {a)  or  a  rent  charge  (6),  on  the  property 
shonld  be  stated  (c)  ;  and  it  is  advisable,  even  where  it 
distinctly  appears  by  the  particulars  that  the  land  is  held  of 
a  manor,  to  refer  to  the  existence  of  quit  rents  and  heriots, 
as  the  &ct  of  their  non-disclosure  may  at  least  entitle  the 
purchaser  to  compensation  (d)  ;  but  it  is  not  necessary  on 
the  sale  of  copyholds  to  refer  to  the  fines  or  customs  of  the 
manor  (e\  although  it  is  expedient  to  mention  at  least  the 
^es,  as  the  yalne  of  the  property  depends  a  good  deal  on 
the  fact  whether  the  fines  are  arbitrary  or  fixed  (/). 
Although  it  does  not  seem  to  be  necessary  to  mention 
rates  and  taxes  to  which  the  property  is  subject  under  a 
public,  though  local,  act  of  parliament  (^),  they  ought  to 
be  stated,  if  levied  under  a  private  act  (A). 

Where  on  the  sale  of  leasehold  premises  it  was  stated  that  Bent  an 
all  outgoings  up  to  a  day  named  were  to  be  cleared  by  outgoing, 
the  vendors,  the  Court  held  that  an  apportioned  part  of  the 
cniient  rent  from  the  last  quarter-day  to  the  day  named  was 
an  outgoing  and  must  be  allowed  to  the  purchaser  («'). 


(«)  Jmea  v.   Rimmer,  14  Ch.   D.   588  ;  49  L.  J.  Ch.  775  ;  MiUs  v. 
Odrfy,  6  C.  &  P.  728  ;  Bamwdl  v.  Harris,  1  Taunt.  430. 
(5)  Sugd.  312. 

(c)  If  the  estate  be  liable  to  repair  the  chancel  of  a  church,  a  pur- 
ehaser  bnjing  without  notice  woiUd  not,  apparently,  be  compelled  to 
perform  the  contract ;  HomiJtHow  v.  Shirley,  18  Ves.  81  ;  cf.  Binks  r. 
MOnf,  2  Swan.  222. 

(d)  Dart,  118  ;  Bamerdl  r.  Protheroe,  10  Q.  B.  20  ;  16  L.  J.  Q.  B 
170  ;  Lard  Chichester  v.  HaU,  17  L.  T.  0.  S.  121. 

(e)  I^  117  ;  Brumfit  v.  Morton,  3  Jur.  N.  S.  1198. 
(/)  1  Dav.  514. 

(s)  Barraud  r.  Archer,  2  Sim.  433  ;  aflT.  2  Russ.  &  M.  751. 

{h)  BaUard  r.  Way,  1  M.  &  W.  520.  If  any  rates  and  taxes,  uanally 
bone  by  the  tenant,  are  borne  by  the  landlord,  the  fact  should  be 
mentioned. 

(i)  Lawes  r.  Gibson,  L.  B.  1  £q.  135  ;  35  L.  J.  Ch.  148. 
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**  Custo-         The  tenn  "  customary  rent "  means  "  a  rent  which  entitles 
xnaiy  rent.*'  ^.j^^  occupier  to  hold  SO  long  as  he  pays  "  (k). 
Plans—         When  a  plan  of  the  property  to  be  sold  is  referred  to  in,  or 
for^u^     accompanies,  the  particulars,  or  is  exhibited  in  the  sale-room, 
racy  in.      it  must  be  prepared  with  as  much  regard  to  accuracy  as  the 
particulars  themselves  ;  for,  if  the  purchaser  is  misled  by 
misdescriptions  or  omissions  to  show  things  which  ought  to 
have  appeared,  he  may  be  entitled   to  compensation   or 
rescission  of  the  contract  (J).    Where  a  plan  represented 
adjoining  land  so  as  to  make  it  apparently  part  of   the 
property,  specific  performance  was  reftised  to  the  vendor  (m). 
And  where  an  estate  purported  to  be  oifered  for  sale  in  lots 
subject  to  restrictive  covenants  as  to  the  trades  to  be  carried 
on  upon  the  estate,  and  a  small  plot  which  the  vendor 
retained  did  not  appear  upon  the  plan  as  part  of  the  estate, 
the  Court  reftised  to  enforce    the   contract    against   the 
purchaser  of  one  of  the  lots,  unless  the  vendor  entered  into 
similar  restrictive  covenants  as  to  the  excepted  lot  (n).    And 
so,  where  a  plan  omitted  to  show  a  right  of  way  which  existed 
over  a  lot  offered  for  sale,  the  purchaser  was  held  entitled  to 
rescind  the  contract,  although  the  existence  of  the  right  of 
way  appeared  in  the  lease,  which  was  referred  to  in  the 
particulars  {o).    Also,  where  the  plan  which  accompanied  the 

(jfe)  Per  Fry,  J.,  m7«Via»T.  Moat,  16  Ch.  D.  730, 733  ;  50  L.  J.  Ch.  331. 

{I)  Pope  V.  Garland,  4  Y.  &  C.  394,  404  ;  10  L.  J.  Ch.  (Ex.  Eq.)  92, 
where  the  plan  omitted  to  show  an  objectionable  projection  of  one  house 
over  another,  the  defect  not  being  visible  to  the  eye. 

(m)  Denny  v.  Hancock^  L.  R.  6  Ch.  1 ;  cf.  Weston  r.  Bird,  2  W.  £. 
145. 

(n)  Battkcomb  v.  Beckwith,  L.  R.  8  Eq.  100  ;  38  L.  J.  Ch.  536. 

(o)  Dykes  v.  Blake,  4  Bing.  N.  C.  463 ;  7  L.  J.  C.  P.  282 ;  6  Scott, 
320  ;  10  W.  R.  665.  But  in  Wilde  v.  Gibson,  1  H.  L.  C.  605  ;  12  Jur. 
527,  the  House  of  Lords  held  that  the  omission  to  show  on  the  plans  a 
right  of  way  which  existed  did  not  entitle  the  purchaser,  in  the  absence  of 
fraud,  or  proof  that  the  vendor  knew  of  its  existence,  to  rescind  the  con- 
tract after  conveyance  executed.     But  see  criticism  on  this  case,  Sugd.  328. 
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pardcnlarB  of  a  farm  showed  that  the  vendor  was  appa- 

lentJj  entitled  to  the  whole  of  one  of  the  parcels,  whereas  it 

afterwards   appeared  that  he  was  only  entitled  to  four- 

serenths,  the  purchafier  was  held  not  bound  to  complete  (p). 

Where  the  plan  of  property  contained  an  ontline  of  some 

ooimnon  land  adjoining,  bnt  not  part  of  it,  the  purchaser 

was  held  entitled  to  resist  specific  performance,  because, 

aithongh  the  particulars  made  no  mention  of  the  piece  of 

common  land,  yet  the  insertion  of  it  in  the  plan  caused  an 

ambiguity  which  might   have   misled    the  purchaser  (ij'). 

But  a  plan  which  accurately  represents  the  physical  aspect  of  Plan,  -hen 

the  property  is  merely  tantamount  to  a  view ;  so  that,  where  ^J!™**' 

an  estate  was  sold  in  lots,  and  it  correctly  appeared  by  the  mouct  to 

plan  that  lot  1  was  supplied  with  water  by  a  dram  leading  ^®^- 

trom  a  well  in  lot  4,  this  was  held  not  to  amount  to  any 

engagement  on  the  part  of  the  vendor  that  there  should  be 

a  reservation  of  a  right  to  water  in  the  conveyance  of  lot  4, 

and  compensation  was  refused  to  the  purchaser  of  lot  1  (r). 

So  also  on  the  sale  of  building  ground,  the  exhibition,  on 

the  plan,  of  intended  roads  or  other  improvements  on  the 

adjacent  land  does  not  bind  the  vendor  to  make  or  execute 

such  roads  or  improvements  (s),  nor  entitle  the  purchaser  to 


ip)  In  re  Arnold,  14  Ch.  J>,  270. 

Iq)  Wetton  v.  Bird,  2  "W.  R.  145.  The  pui-chaser  was,  however,  refused 
costs,  on  the  ground  that  there  was  enough  doubt  to  induce  investiigation. 

(r)  Fewster  t.  Turner^  6  Jur.  144  ;  11  L.  J.  Ch.  161.  The  propriety 
of  this  decision  has  been  doubted  ;  Sagd.  25. 

(«)  Dart)  121,  and  the  following  cases  there  cited  :  Feoffees  of  HerioVt 
HotpUal  V.  Gibson,  2  Dow.  301  ;  Squire  v.  Campbell,  1  My.  &  C.  459  ; 
6  L  J.  Ch.  41  ;  Nurse  v.  Lord  Seymour,  13  Beav.  264,  269  ; 
Schrdbtr  v.  Creed,  10  Sim.  9  ;  8  L.  J.  Ch.  346  ;  but  see  Beaumont  v. 
Ihike,  Jac  422  ;  Nicholson  v.  Fate,  4  Be  G.  &  J.  10  ;  and  it  is  doubtful 
whether  a  vendor  who  had  put  it  out  of  his  power  to  carry  out  the 
improvements  shown  on  the  plan  could  enforce  specific  performance, 
although  the  purchaser  might  not,  perhaps,  be  able  to  rescind  the  agi-ee- 

men! 

Q 
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a  gr&tit  of  a  right  of  way  over  such  roads,  except  such  as  form 
the  direct  means  of  communication  with  the  nearest  high- 
way (f)  ;  but  a  vendor  would  not  be  allowed  to  divide  and 
appropriate  the  land  in  a  different  manner,  so  as  to  produce 
an  occupancy  and  population  entirely  different  from  what 
there  would  probably  have  been,  if  the  plan  proposed  at  the 
sale  had  been  adhered  to  (u). 
Litho-  It  is  dangerous,  when  a  lithographic  plan  is  used,  to 

Ium  "^  introduce  a  scale  of  dimensions,  as  the  paper  upon  which 
such  plans  are  usually  prepared  is  apt  to  shrink  in  an  ab- 
normal manner.  It  is  better  to  rely  upon  the  dimensions 
stated  in  the  documents  of  title  (v). 


(t)  HaTidaU  y.  JffaU,  4  De  G.  &  S.  343.  But  it  is  doubtful  whether  a 
vendor  refusing  to  grant  a  right  of  way  could  enforce  specific  performance  ; 
Bart,  121. 

(u)  Pedcock  Y,  Penson,  11  Bear.  355  ;  18  L.  J.  Oh.  57. 

(v)  Some  forms  of  particulars  and  catalogues  are  given  post,  pp.  293-306. 


CHAPTER  V. 

CONDITIONS  OF  SALE. 

I. — Oeneral  remmlcs  upon  conditions  of  sale, 

kiAi  sales  "by  auction  are  made  subject  to  certain  con-  Auctions 
ditions,  express  or  implied,  with  reference  to  all  or  some  generally 
of  the  following  matters :  the  biddings,  the  payment  of  a  written 
deposit,  the  signing  of  a  contract,  the  quantity  or  quality  of  conditions, 
the  subject-matter  of  the  sale,  the  title  to  be  given  by  the 
vendor,  the  evidence  of  title,  the  completion  of  the  purchase, 
misdescriptions  in  the  particulars  or  catalogue,  forfeiture  of 
the  deposit,  and  a  resale  of  the  property  (a).    As  a  rule, 

(a)  In  Scotland  conditions  of  sale  are  called  artides  of  roup,  which  are  Articles  of 
thus  described  in  Bell's  Dictionary,  p.  76:  **  Articles  of  roup  are  the  roup, 
conditions  nnder  which  property  is  exposed  to  sale  by  auction.     They 
i^er  generally  to  the  nature  of  the  right  to  be  transferred,  specify  the 
titles  by  which  the  property  is  to  be  conveyed,  regulate  the  manner  of 
bidding,  prescribe  the  rules  by  which  offerers  are  to  be  preferred,  and 
luune  a  person  to  be  jvdge  of  the  roup,  before  whom  the  procedure  takes 
place,  and  who  is  empowered  to  decls^  the  purchaser.     These  articles  are 
executed  by  the  exposer  on  stamped  paper,  and  when  the  day  of  sale 
arriyes,  they  are  read  over  in  presence  of  the  meeting  at  the  place  and 
time  appointed  for  the  sale.     The  subject  being  exposed  to  sale  by  an 
auctioneer,  a  minute  of  the  offers  is  miade,  generaUy  on  the  back  of  the 
articles,  and  signed  by  each  offerer,  and  the  highest  offerer  at  the  outrun- 
ning of  a  sand-glass  is  declared  to  be  the  purdiaser  by  the  judge  of  the 
roup.    Minutes  of  the  procedure  are  made  and  regularly  signed  and 
atMed  at  the  time  of  sale.     These  articles  contain  a  clause  of  registra- 
tion, by  which  the  parties  consent  to  a  decree  going  out  in  terms  of  the 
conditions,  nnder  which  they  may  be  enforced  by  the  diligence  of  the  law. 
Besides  the  rules  and  conditions  expressed  in  the  writted  articles  of  roup 
there  are  implied  rules  binding  on  both  parties.    Thus,  the  exposer  must 
bring  the  subject  fairly  to  sale,  and  not  attempt  to  raise  the  price  by  the 
assistance  of  a  valhiUbonnet,  or  fictitious  offerer ;  and,  on  the  other  hand, 
there  must  be  no  combination  among  the  offerers  to  suppress  the  natural 
ardour  of  competition  amongst  intending  purchasers." 

o  2 
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adapted  to 
circum- 
stances. 


Eeal  estate. 


As  to  auc- 
tioneer 
drawing 
conditions. 


Obligation 
of  vendor 
to  make  a 
title.    . 


the  conditions  are  reduced  into  writing  or  print,  by  or   on 
behalf  of  the  vendor  (b). 

It  is  obvious  that  the  conditions  of  sale  will  vary  accord- 
ing to  the  nature  of  the  property  sold,  the  state  of  the  title 
to  the  property,  the  character  in  which  the  vendor  sells,  and 
other  circumstances. 

Upon  a  sale  of  personal  property,  the  preparation  of  the 
conditions  of  sale  is  rarely  a  matter  of  any  great  difficulty ; 
but  upon  sales  of  real  estate,  owing  to  the  complexity  of 
our  system  of  tenures,  the  framing  of  the  conditions  often 
severely  taxes  the  resources  of  the  draftsman  (c). 

An  auctioneer  should  never  prepare  conditions  of  sale  of 
real  estate  :  his  doing  so  will  expose  him  to  great  risk  (d). 
On  the  other  hand,  he  should  be  careful,  in  selling  an  estate 
by  private  treaty,  to  make  his  offer  to  sell,  or  his  acceptance 
of  an  offer  to  purchase,  conditional  upon  a  formal  contract 
to  be  prepared  by  the  vendor's  solicitor.  If  he  omit  to  do 
this^  the  sale  will  be  upon  an  open  contract,  and  serious 
consequences  are  likely  to  ensue. 

In  contracts  for  the  sale  of  real  estate  an  agreement  to 
make  a  good  title  is  always  implied,  unless  that  liability  is 
expressly  excluded  (e). 


(&)  As  to  when  writing  is  necessary,  see  post,  Chapter  VIII.  It  is  said 
that  where  a  sale  is  made  public  by  statute  the  seller  has  no  right  to  make 
any  regulations  in  the  conditions  respecting  the  admissibility  of  persons  to 
become  buyers  ;  Eagleton  v.  East  India  Company^  8  B.  &  P.  55 — Morton, 
V.  &  P.  155. 

(c)  This  chapter  consequently  relates  principally  to  real  estate.  V^here 
personalty  is  included  in  any  remark,  the  fact,  unless  obyiouB,  will  be 
found  specially  mentioned. 

(d)  Denew  v.  Daverell,  3  Oamp.  451. 

(c)  Deverdl  n  Lord  Bolton^  18  Ves.  506,  512  ;  Doed.  Grayy.  Stanion, 
1  M.  &  W.  701  ;  2  Gale,  164 ;  BameU  v.  WIteder,  7  M.  &  W.  364; 
W&rthington  v.  Warrinffton,  5  C.  B.  636  ;  18  L.  J.  C.  P.  350 ;  Mm/  v. 
Smithies,  2  Jur.  N.  a  1011 ;  Wells  v.  CuUling,  7  W.  R.  448  ;  Blackford 
v.  Kirhpatridk,  6  Beav.  232.  See  post,  p.  94,  as  to  the  purchaser's 
rights  incidental  to  the  vendor's  obligation  to  make  a  title. 
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An  intending  vendor  of  real  estate  will,  therefore,  first  Inyestiga- 
examine  his  title,  to  see  how  far  it  can  be  safely  subjected  ^^  ^^^^^ 
to  adverse  scrutiny ;  and  then,  if  necessary,  he  will  proceed  sale, 
to  frame  such  conditions  of  sale  as  will  properly  protect  Ms 
own  interests  without  unduly  alarming  purchases  (/). 

If  the  title  is  known  to  be  a  good  one,  and  there  is  nothing  When  com- 
particularly  complex  about  it,  or  if  there  are  only  such^^^"' 
imperfections  in  the  title,  or  difficulties  in  proving  it,  as  the  sufl^swnt. 
vendor  thinks  preferable  to  remove  at  his  own  expense,  the 
conditions  of    sale  may  be  short  and  simple.     In  these 
cases  little  more  is  necessary  than  to  provide  for  the  manner 
ill  which  the  biddings  are  to  be  conducted,  the  time  when 
the  purchase  is  to  be  completed,  and  the  remedy  of  the 
vendor  for  a  breach  of  the  conditions. 

But  when,  as  frequently  happens,  the  title  is  either  intri-  Special 
cate  or  insecure,  it  will  probably  be  expedient  to  introduce  ^^^*^°°"» 
special  provisions  adapted  to  the  exigencies  of  the  case.  necessary. 

Special  conditions  of  sale  should  always  be  drawn  with  should  be 
great  care,  and  strictly  with  reference  to  the  particular  cir-  ^^ J°^  ^ 
cmnstances  of  the  property  to  be  sold.  No  branch  of  the 
art  of  conveyancing  calls  for  greater  circumspection.  Every 
point  must  be  embraced  which  by  any  probability  may 
afterwards  arise ;  and  as  much  discretion  must  be  used  in 
omitting  unnecessary  stipulations  as  in  inserting  proper  ones. 

(/)  See  2  Law  Beview,  81.  The  vendor  shonld  have  a  perfect  abstract  Abstract 
o!  his  title  prepared  and  carefully  examined  with  the  deeds  in  his  posses-  of  title, 
sion,  in  which  abstract  all  the  facts — such  as  marriages,  births  and  deaths 
— connected  with  his  estate  should  be  faithfully  stated ;  and  he  should  be 
well  assured  of  his  ability  to  produce  all  documents  and  verify  all  facts  so 
stated ;  and  he  should  tiien  obtain  the  opinion  of  an  experienced  convey- 
ancer upon  the  sufficiency  of  his  title  and  upon  the  expediency  of  deliver- 
ing a  corresponding  abstract,  or  of  omitting  any,  and  what,  port,  and  also 
upon  the  necessity  of  providing  in  the  particulars  and  conditions  of  sale 
against  the  production  or  proof  of  any  document  or  other  fact,  so  as  to 
compel  any  purchaser  to  accept  a  conveyance  without  the  same  ;  and  he  is 
recommended  to  prepare  such  an  abstract  before  advertising  his  particulars 
of  sale;  1  Chit.  Frac.  295. 
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« 

Trastoes         The    use   of    depreciatory   conditions    (t.  c.    conditions 

^'  calculated  to  damp  the  sale)  by  persons  in  a  fiduciarv 

capacity  may    not  only  involve  the  vendors   in  personal 

liability  to  their  cestuis  que  trust,  but  may  also  constitute 

an  objection  to  the  title  (g). 

In  the  drawing  of  conditions  the  following  rules  must  be 
observed : — 
Conditions       1.  The  language   of   restrictive   conditions  should    be 
dwtfi^  ^    perfectly  clear  (h).    The  vendor  of  real  estate  may  oblige 
expressed,   the  purchaser  to  take  a  title  which  is  absolutely  defec- 
tive (i) ;  and  the  buyer  of  goods  may  be  bound  by  a  con- 
tract to  take  them  with  all  their  faults  (/) ;  but  in  sach 
cases  the  intention  of  the  parties  must  be  expressed  in  no 
ambiguous  terms. 
They  must      2.  The  language  of  the   conditions  must  not  be  mis- 
j^^.!*^"  leading  (^).    If,  not  confining  himself  to  mere  encomium, 
the  vendor  attributes  to  his  property  direct  advantages 
which  it  does  not  possess,  the  purchaser  will  be  discharged 
from  his  contract  (?)  ;  or  if  a  vendor  holds  out  his  property 
as  free  from  inconveniences  or  incumbrances  to  which  it  is 

W— ^^i^— ^^M^^i^i^l— ^i^^M^I^M^^^M^^M^i— ^— ^— i^»^^— ^M^i^^— ■      ■       I  I  »^— ^b^  ■-■■■»      II    ■■■■■»■■  ■— ■     I  *mm     ■  I—MI  ^1    M  I  — M^— ^■^^— J^M^^^^^M^^ilM^— ^.— ^ 

(g)  H6b9on  v.  BM,  2  Beav.  17 ;  Rede  v.  Odkea,  4  Do  G.  J.  &  Sm. 
505 ;  Ord  v.  Nod,  5  Madd.  438  ;  Dance  v.  Goldingham,  L.  R.  8  Ch. 
902  ;  42  L.  J.  Ch.  777  ;  1  Dav.  507.  The  act  44  &  45  Vict  c  41,  s.  35, 
now,  however,  proyides  that  trastees  in  whom  a  tnist  for  sale  or  power  of 
sale  is  vested  may,  subject  to  the  terms  of  the  instrument  creating  the 
trust  or  power,  sell  ''subject  to  any  such  conditions  respecting  title,  or 
evidence  of  title,  or  other  matter,"  as  they  think  fit ;  cf.  37  &  38  Vict.  c. 
78,  s.  8  ;  and  23  &  24  Vict.  c.  145,  ss.  1,  2,  32. 

[h)  Othomev.Harv^f  7  Jur.  229;  JBrotonliev,  (7amp5«S,5App.Ca8.925. 

(i)  Freme  v.  Wright,  4  Madd.  364;  Numer,  Pocock,  L.  K.  1  Ch.  379  ; 
35  L.  J.  Ch.  731 ;  cf.  WilmM  v.  WiUdriMm,  6  B.  &  C.  506 ;  9  D.  &  R.  620 ; 
Hariks  v.  PuUing,  25  L.  J.  Q.  a  375. 

0')  Cf .  ante,  pp.  59,  60.  Such  a  condition  is  very  commonly  introduced 
into  contracts  for  the  sale  of  ships ;  Maclachl.  13  ;  cf.  Shepherd  v.  jfiTam, 
5K  k  Aid.  240  ;  and  Taylor  v.  BuUen,  5  Ex.  779  ;  20  L.  J.  Ex.  21. 

(k)  EUe  V.  Ehe,  L.  B.  13  Eq.  196 ;  41  L.  J.  Ch.  213 ;  BUnkhom  v. 
Penrose^  29  W.  R.  287. 

(Z)  Lachlan  v.  Reynolds,  Eay,  52. 
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in  fact  sabject,  the  Court  will  not  decree  him  specific  per- 
formance {m).  A  condition  of  sale  is  bad,  as  misleading,  if 
it  states  that  the  state  of  the  title  is  not  accnrately  known* 
when,  in  fioM^t,  it  is  well  known  to  the  vendor ;  or  if  it  re- 
qnires  the  purchaser  to  assume  what  the  vendor  knows  to  be 
false  (n). 

3.  Sweeping  general  clauses  in  the  conditions  cannot  be  As  to 
relied  upon  to  cure  the  omission  from  the  particulars  or  ^^^ 
conditions  of  anything  which  ought  to  have  been  stated 
there  (o).  **  A  vendor,"  says  Mr.  Davidson,  "will  usually 
find  it  more  politic,  as  it  certainly  is  more  honest,  to  state 
plainly  in  the  conditions  any  defect  of  which  he  may  be 
aware  in  his  title,  and  to  stipulate  that  it  shall  not  be  made 
an  objection,  than  to  endeavour  to  disarm  suspicion  by  the 
concise  simplicity  of  a  general  condition,  throwing  on  the 
purchaser  the  risk,  as  well  as  the  expense,  of  removing  the 
defect,  should  he  discover  it  (p)." 

When  a  vendor,  taking  advantage  of  his  position  as  the  Restrictive 
fiamer  of  his  own  conditions  of  sale,  introduces  stipulations  ^^^]^^^^ 

,  7  r-  construed 

the  object  of  which  is  to  exclude  the  purchaser  from  hisagamat 
common  right  and  impose  an  estate  upon  him  devoid  of  that  ^^^^^^' 
which  is  essential  to  its  enjoyment,  the  courts  always  construe 
such  stipulations  strictly  in  favour  of  the  purchaser  and  take 
eveiy  opportunity  of  discouraging  them  and  remitting  the 
purchaser  to  his  ordinary  rights  as  derived  from  an  uncon- 
ditional contract  (q).  On  the  other  hand,  the  purchaser 
will  not  be  allowed  to  take  undue  advantage  of  the  omission 
of  special  conditions ;  and  even  a  stipulation  that  the  vendor 

(m)  DrytdaU  v.  Maet^  2  Sm.  &  G.  225. 

(n)  In  re  Banister,  12  Oli.  D.  181. 

(o)  Edwards  r.  Wichwar^  L.  R.  1  Eq.  68. 

(p)  1  Dav.  610  ;  cf.  Dart,  176. 

[q)  SouUiby  v.  HvU,  2  My.  &  Cr.  207  ;  Symons  v.  James,  1  Y.  &  C. 
C.  C.  487,  490  ;  6  Jur.  452 ;  MarUff  y.  Cook,  2  Hare,  106,  115  ;  Beioley 
T.  Carter,  L.  E.  4  Ch.  230 ;  88  L.  J.  Oh.  283;  20  L.  T.  N.  S.  381. 
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will  give  Buch  title  as  shall  be  satisfactory  to  the  purchaser 
has  beeu  held  not  to  justify  the  purchaser  in  making  other 
than  usual  objections  to  title  (r). 

In  general,  it  may  be  said  that  conditions  of  sale  are  sub- 
ject to  the  rules  and  principles,  so  far  as  applicable,  by  which 
particulars  are  governed  (js). 
Conditions  The  conditions  are  usually  printed  together  with  the  par- 
printed  ticulars  or  catalogue  (Q.  They  should,  as  far  as  practicable, 
with  par-  be  circulated  some  time  previously  to  the  sale,  so  as  to  give 
catalogue,  every  one  an  opportunity  of  ascertaining  the  terms  on  which 
Theyshould  the  property  is  sold  (u).  The  system  of  having  printed 
t^^^kS'"  oo^ii^<>ii  fonii  conditions  which  are  used  on  every  sale,  and 
gale,  to  which  are  prefixed  the  special  conditions  under  which  the 

particular  property  is  sold,  is  recoromended  by  Mr.  Dart,  as 
at  once  directing  the  attention  of  the  purchaser  and  his 
solicitor  to  the  special  restrictive  conditions  (v). 
and  read         The  auctioneer  sometimes  reads  out  the  conditions  imme- 
mentioned  di^tely  before  putting  up  the  property  for  sale  ;  but  more 
at  the  sale;  commonly,  where  they  have  been  circulated  beforehand,  he 
merely  proposes  that  they  be  taken  as  read.    A  purchaser 
will  not  be  bound  by  conditions  of  which  he  had  not  either 
actual  or  constructive  notice  (w). 
or,  where       On  sales  of  fdmiture  &c.  it  is  not  unusual  to  paste  up 
ditions  of"   *'^®  Conditions  in  the  auction-room ;  and  where  such  is  the 

(r)  Lordy*  Stephen,  1 Y.  &  G.  222 ;  cf.  LewisT.  Lechmere,  10 Mod.  502. 

(«)  See  Oh.  IV.,  ante,  passim, 

(jt)  See  ante^  p.  47.  It  is  adnsable  that  the  conditions  of  sale  should 
be  actually  annexed  to  the  particulars  or  catalogue,  or  be  clearly  referred 
to  in  them,  otherwise  it  wiU  be  difficult  to  connect  them  so  as  to  charge 
the  purchaser ;  Morton,  V.  &  P.  154. 
Torrance  (u)  See  Torrance  y.  Bolton,  L.  R.  14  £q.  124  ;  41  L.  J.  Gh.  648  ;  aff. 
r,  Bolton,  L.  R.  8  Ch.  118;  42  L.  J.  Ch.  177;  where  Malins,  V.-C,  strongly 
reprobated  the  practice  of  advertising  properties  to  be  sold  under  con- 
ditions to  be  produced  at  the  auction. 

(v)  See  Dart,  124. 

{w)  Freme  t.  Wright^  4  Madd.  364 ;  cf.  Dart,  175. 
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cnstom,  and  the  auctioneer  announces  that  the  conditions  of  sale-room, 
sale  are  as  usual,  they  may  bind  the  purchaser,  whether  he  ^^°  ^J^ 
sees  them  or  not  (x).    But  see  J7<?s/,  Chapter  VIII. 

The  conditions  are  embodied,  with  the  particulars,  in  the  Conditions, 
formal  contract   {y).     It  seems  that  the  signature  of  the  1^;^^™^ 
purclia8er,  by  himself  or  his  agent,  on  the  back  of  the  par-  the  con- 
ticnlars  and  conditions  of  sale,  with  the  sum  opposite  to  it,  *^^*' 
is  a  sufficient  compliance  with  the  requirements  of  the 
Statute   of  Frauds,  where  the  paper  on  which  the  indorse- 
ment is  made  contains  the  name,  or  a  sufficient  description, 
of  the  seller  (2).    But  the  usual  and  correct  mode  of  con- 
cluding an  auction  sale  is  for  the  vendor,  or  the  auctioneer, 
as  his  agent,  and  the  purchaser,  or  his  agent,  to  sign  a 
proper  memorandum  of  purchase,  annexed  to  the  particulars 
and  conditions  {a). 

As  the  written  conditions  cannot,  in  general,  be  varied,  or  Alterationst 
even  explained,  by  the  verbal  declarations  of  the  auctioneer  J?,n3^^^' 
^  the  time  of  sale  (&),  any  alteration  in  them  should  be 
made  in  writing  before  the  signing  of  the  contract  (c). 

For  precedents  and  forms  of  conditions  of  sale,  see  post^ 
pp.  306-342. 

(a?)  Metnard  v.  Aldridge,  8  Esp.  271 ;  and  the  same  rule  is  applicable  Bywater  v. 
to  a  sale  by  private  contract  in  a  public  repository  where  the  rules  are  Richard- 
pabted  on  a  board  affixed  to  the  waJl ;  Bywater  v.  Bichai'dson,  1  A.  &  E.  son. 
508 ;  3  N.  &  M.  748.     Cf.  Cowley  v.  WaUs,  22  L.  J.  Ch.  691 ;  17  Jur. 
172.    In  a  Scotch  case  {Laing  v.  ffain,  2  S.  M.  &  P.  896)  an  opinion  was 
expressed  that  a  purchaser  at  a  pubUc  auction  could  not  be  allowed  to  plead 
that  he  was  ignorant  of  the  articles  and  conditions  of  sale. 

(y)  See  ante,  p.  47. 

(z)  Sugd.  144. 

(a)  See  pott.  Chapter  YI. ;  and  forms,  pp.  342,  344. 

{b)  Gou  y.  Zwd  Nugent,  5  B.  &,  Ad.  58 ;  2  N.  &  M.  28;  see  also 
Parteriche  v.  Powlet,  2  Atk.  388  ;  and  cf.  ante,  pp.  45,  46.     As  to  a  Bartlett  t. 
preyious  arrangement  OTerriding  the  conditions  of  sale,  see  Bartlett  v.  Bitmell 
PumeU,  4  A.  &  E.  792 ;  6  N.  &  M.  299 ;  2  H.  &  W.  19 ;  cf.  anU, 
p.  23 ;  Page  v.  Cowasjee  Eduljee,  L  E.  1  P.  C.  127. 

(c)  See  also  the  observations  on  pp.  55-6,  ante  ;  and  Dart,  112. 
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Classifica- 
tion of 
conditions. 


IL^^Iiemarks  upon  the  different  classes  of  conditions 

of  sale. 

Conditions  of  sale  may  be  divided  into  the  folio  wing 
classes  :  1.  conditions  relating  to  the  actual  sale  :  bidding, 
payment  of  a  deposit  and  signing  of  a  contract ;  2.  condi- 
tions relating  to  the  quantum  of  interest  sold  ;  8.  conditions 
relating  to  the  title  to  the  property  ;  4.  conditions  relating 
to  completion  of  the  purchase ;  6.  conditions  relating  to 
misdescriptions  in  the  particulars  ;  and  6.  conditions  relat* 
ing  to  forfeiture  of  the  deposit  and  a  resale  of  the  property. 


Biddings. 


Keserved 
bidding ; 

reserved 
price. 


1.  Conditions  relating  to  the  acttuil  sale :  biddings,  payment 
of  deposit,  and  signing  of  contract. 

The  biddings  are  generally  regulated  by  conditions  pro- 
viding that  the  highest  bidder  shall  be  the  purchaser,  that  no 
person  shall  advance  less  than  a  given  sum  at  one  time,  that 
no  bidding  shall  be  retracted  (d),  and  that,  in  case  of  dispute 
respecting  a  bidding,  the  property  shall  be  put  up  again. 
If  the  vendor  is  to  bid,  either  himself  or  by  an  agent,  the 
right  must  be  expressly  reserved ;  or  if  the  property  is 
offered  for  sale  subject  to  a  reserved  price,  the  fact  must  be 
expressly  stated  (e).  Where  the  vendor  reserved  a  right  to 
bid  once,  and  the  auctioneer,  with  his  sanction,  bid  thrice, 
the  sale  was  held  voidable  at  the  option  of  the  purchaser  (/) ; 


{d)  As  to  whether  this  condition  could  be  enforced,  see  ante,  p.  30.  See 
also,  for  a  less  nsual  condition  relating  to  the  biddings,  post,  p.  830,  form  1. 

(e)  Cf.  ante,  p.  48 ;  post,  Chapter  VIL ;  Dart,  125.  If  there  is  a 
reserve,  the  fact  is  generally  stated  in  the  conditions ;  if  there  is  no 
reserve,  or  only  a  very  low  reserve,  in  the  particulars. 

(/)  ParJUtY.  Jepaon,  46  L  J.  C.  P.  529  ;  36L.  T.  N.  S.  251.  It  seems 
that  a  yendor*s  right  to  bid  once  would  be  exercised  by  the  auctioneer 
starting  the  property  at  a  price  or  by  the  vendor  (or  auctioneer)  naming  a 
reserve ;  see  the  judgment  of  Grove,  J.,  ib. 
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and  nnder  conditions  stating  that  the  sale  is  '^  subject  to  a 
reserved  bidding,"  it  is  illegal  to  employ  a  person  to  bid  up 
to  the  reserved  price,  unless  the  right  to  do  so  is  expressly 
stipulated  for  (^). 

On  sales  by  the  Court  a  reserved  bidding  for  each  lot  is  Sales  by 
fixed  by  the  judge  or  his  chief  derk ;  a  sale  by  auction  on  ^**^'^- 
behalf  of  an.  infant,  without  a  reserved  bidding,  has  been 
strongly  condemned  (h).    Trustees,  it  seems,  may  fix  a  re-  Trustees, 
served  bidding  without  being  specially  authorized  (t). 

It  is  usually  provided  that  the  purchaser  shall,  immedi-  Payment  of 
ately  after  the  sale,  pay  a  deposit  on  the  purchase-money  0),   ^i^^** 
and,  in.  the  case  of  real  estate,  sign  an  agreement  to  com-  Signing 
plete  the  purchase.  contract. 

The  deposit  is  commonly  made  payable,  in  London,  to  the  Deposit  to 
auctioneer  ;  but  in  the  country,  upon  sales  of  estates,  to  the  ^J^on^paid* 
vendor's  solicitor.    If  the  deposit  will  be  large,  it  may  be  investment 
well  to  provide  for  its  investment  until  completion.    Ex-  °*  ^leposit. 
chequer  bills  are  most  frequently  chosen  for  the  purpose,  as 
being  subject  to  but  slight  fluctuations  in  value  (k). 

The  better  practice  is  to  annex  a  memorandum  of  agi*ee-  Form  of 
ment  to  a  copy  of  the  printed  particulars  and  conditions  (Q.  co^^^rac*- 

2.  Conditions  relating  to  the  QUANTUH  of  interest  sold. 

If  land  used  for  agricultural  purposes  is  in  lease  at  the  Crops  &c. 
time  when  it  is  sold,  the  sale,  unless  provision  be  made  to 
the  contrary,  will  be  subject  to  the  rights  of  the  tenants 
with  respect  to  growing  crops,  seed,  manure,  tillage  and, 

{g)  OiUiat  t.  OtUiat,  L.  B.  9  Eq.  60  ;  39  L.  J.  Ch.  142. 

(h)  CuUs  y.  Salmon,  16  Jur.  623. 

(t)  Dart,  79. 

(J)  Ab  to  the  deposit  generally,  see  Chapter  IX.,  poti, 

{k)  1  Day.  522. 

[I)  See  po^,  p.  128,  and  forms,  pp.342,  344. 
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Timber. 

Lessee's 
interest  in 
timber. 

Fixtures; 


generally,  snch  things  as,  according  to  local  cnstom, 
matters  for  allowance   between   outgoing   and    incon       _ 
tenant ;  if  it  is  in  hand,  and  nothing  is  said  as  to  tkese 
items,  the  crops  will  belong  to  the  purchaser  from  the  day 
fixed  for  completion,  and  he  will  not  be  obhged  to  allow  fciie 
vendor  anything  for  seed  &o.  (m).  The  vendor  will  often  fiixd 
it  desirable  to  employ  a  condition  restricting  the  purchaser's 
rights  in  these  respects  (n). 

Timber  passes,  without  express  mention,  with  the  land  on. 
which  it  stands ;  if  the  purchaser  is  to  pay  for  it  separately, 
the  conditions  must  say  so  (o).  A  lessee,  it  may  be  observed, 
is  seldom  entitled  to  the  timber  or  trees  on  his  tenement ;  but 
the  underwood  frequently  belongs  to  him  Q?). 

Fixtures  (q)  would  probably  be  held  to  be  included  in  a 
contract  for  the  sale  of  the  land  to  which  they  are  affixed  (r), 
unless  a  contrary  intention  could  be  collected  from  the  in- 
strument («).  They  should,  therefore,  be  made  the  subject 
of  an  express  condition,  if  the  purchaser  is  to  pay  for  them 
in  addition  to  the  amount  of  purchase-money  bid  by  him  at 
on  sale  of  the  sale.  On  a  sale  of  leaseholds  the  conditions  should 
leaseholds,  gp^^-^y  ^^lai  only  tenant's    (or   house)    fixtures    wiU   be 

(m)  Dart,  132. 

{n)  Bams,  stackyards  &c.  are  frequently  resenred  for  the  vendor's  use 
ontil  the  following  spring,  for  the  purpose  of  threshing  com  &c. 

(o)  Higgijhton  y.  CUnoeSt  15  Ves.  516.  As  to  copyholds,  see  Cr<in  v. 
KeanCy  9  Hare,  469.  Cf.  aiUet  p.  41.  As  to  what  is  timber,  see  arUCf  p. 
66  ;  ct  Chandos  (Duke  of)  v.  Talbot,  2  P.  W.  601 ;  Aubrey  v.  Fisher,  10 
East,  446  ;  and  Inyrd  FUthardinge  y.  PrUchett,  L.  R.  2  Q.  B.  135,  as  to 
saleable  underwoods. 

(p)  1  Dav.  522. 

(q)  As  to  what  are  fixtures,  see  Woodf.  594 ;  cf.  Ex  parte  QtUneeif, 
1  Atk.  478 ;  Lawton  y.  Lawton,  3  Atk.  16,  note. 

(r)  See  Colegrave  y.  Diat  iSatUos,  2  B.  &  C.  76 ;  8  D.  &  B.  255 ; 
Ex  parte  Hoyd,  1  Mont.  &  Ayr.  494 ;  Longstcf  y.  Meagoe,  2  A.  &  E. 
167;  4N.  &M.  211  ;  Sitchmany.  WaU&n,  4M.  &W.  409;  IH.  &H. 
874 ;  Ex  parte  Bentley,  2  Mont.  D.  &  De  G.  591 ;  Ex  parte  Cotton,  ib.     . 
725 ;  cf.  Vale  of  Neath  Colliery  Co.  y.  Fumess,  45  L.  J.  Ch.  276. 

{t)  Hare  y.  Hwton,  5  B.  &  Ad.  715  ;  2  N.  &  M.  428. 
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sold,  and  should  provide  a  means  of  determining  what  are 
and  what  are  not  to  be  such  fiictures  (Q. 

It  is  ordinarilj  stipulated  that  the  amount  to  be  paid  for  Price  of 
crops,  timber  and  fixtures  shall  be  settled  by  valuation,  and  ?^^  ^^* 

*^ '  ^  '  timber  and 

that  the  sum  so  ascertained  shall  bear  interest  as  from  the  fixtures, 
time  fixed  for  completion.    When  the  valuation  is  to  be  made  ^^Z  ^'  j 

■^  certained. 

in  a  specified  manner,  it  is  a  condition  precedent,  and,  if  it 
f  aik,  the  purchaser  cannot  be  compelled  to  submit  to  a  valua- 
tion bj  the  Court,  or  to  any  other  terms  ;  but  the  case  of 
an  agreement  to  sell  ''at  a  fair  valuation "  is  essentially  *'Fair 
different :  in  that  case,  no  particular  means  of  ascertaining  valuation, 
the  value  is  pointed  out,  and  there  is  nothing,  therefore,  to 
preclude  the  Court  from  adopting  any  me^ms  adapted  to 
the  purpose  (u). 

A  condition  is  commonly  inserted  that  the  property  shall  Easements 
be  taken  subject  to  all  rents  and  rights  of  way  and  water,  ^^' 
and  other  easements,  if  any,  charged  or  subsisting  upon  it ; 
but  such  a  condition  does  not  relieve  the  vendor  of  his 
obligation  to   disclose   such   Uabilities,  where    known    to 
exist  (v). 

The  conditions  should  state  in  what  manner  it  is  pro-  Incam- 
posed  to  deal  with  any  incumbrances  subject  to  which  the  J^^*"^*^^ 
property  is  sold  (w).    It  will  often  be  expedient  to  provide  not  be  dis- 
that  the  purchaser  shall  take  an  indemnity  (x).    In  such  a  charged. 
case  the  conditions  should  be  explicit  as  to  its  terms.    If  an 

{t)  CL  1  Dav.  522. 

(u)  Leake,  1135  ;  see  also  Cumberlcmd  v.  {Bowes  or)  Glamisj  16  C.  B. 
348  ;  3  C.  L.  E.  149  ;  24  L.  J.  C.  P.  46 ;  1  Jur.  N.  8.  286;  Vickers^  v. 
Vickers,  L.  B.  4  Eq.  429 ;  36  L.  J.  Ch.  946 ;  Dinham  v.  Bradford, 
L.  E.  5  Ch.  519 ;  Richardson  v.  Sinith,  L.  E.  6  Ch.  648 ;  39  L.  J. 
Ch.  877;  Smith  Y.  Peters,  L.  E.  20  Eq.  610;  44  L.  J.  Ch.  613. 

(«)  Dart,  156  ;  ct  Oale  v.  Sqwer,  5  Ch,  D.  626  ;  46  L.  J.  Ch.  672. 

{vo)  The  mere  fact  of  there  being  incumbrances  is  no  objection  to  the 
title,  if  the  vendor  can  require  them  to  be  paid  off ;  Sidebottom  t.  Bar- 
rington,  4  Bear.  110.     See  now  44  &  45  Vict.  c.  41,  s.  6. 

(x)  See  Bainbridgt  t.  Kinnaird,  82  Beav.  846. 
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incumbrance  is  not  likely  to  be  enforced,  it  may  be  sufficient 
to  preclude  the  purchaser  from  making  any  objectioii   in 
respect  of  it. 
Apportion.      Where  land  is  sold  in  lots  subject  to  a  rent  charge,  it   is 
^nt*  °^      ^^^  *^  stipulate  that  each  purchaser  shall  pay  an  amount 
charge ;      apportioned  to  his  lot  in  the  particulars  and  shall  procnre 
an  apportionment,  if  he  desires  one,  at  his  own  expense  {y). 
—of  rent        When  the  reversion  of  land  in  lease  is  being  sold  in  lots, 
service ,      ^^  ^^  reversion  of  part  only  of  such  land  is  being  Isold, 
the  consent  of  the  tenant  to  an  apportionment  of  the  rent 
should  be  obtained,  or  the  conditions  should  provide  for 
such  apportionment  (ar). 
—of  rent       Upon  the  sale  of  a  leasehold  in  lots  the  rents  and  Uabilities 
tk«  Jf*^*^^'  under  the  lease  will  have  to  be  apportioned.    This  is  done, 
leasehold,    sometimes  by  means  of  cross  powers  of  distress  and  entry  ; 
sometimes  by  an  assignment  of  the  lease  to  the  largest 
purchaser  in  value,  he  granting  under-leases,  with  mutual 
covenants  for  indemnity,  to  the  other  purchasers  (a). 

8.  Cenditiam  relating  to  the  title  to  the  property. 

General  In  the  absence  of  stipulation,  a  vendor  of  real  estate  is 

of  vendor  *  bouud  to  dcducc  and  verify  a  title  extending  over  at  least 
as  to  title,  the  forty  years  preceding  the  day  of  sale ;  and  this  obliga- 
tion involves  the  delivery  to  the  purchaser  of  an  abstract  of 
title  covering  that  period,  the  production  of  all  the  deeds 
and  documents  stated  in  the  abstract,  the  identification  of 
the  property  described  in  the  particulars  with  the  property 
described  in  the  several  instruments  of  title,  and  the  strict 


,,,  Dart,  180.  It  is  not  nnusoal,  npon  a  sale  in  lots,  for  the  yendor  to 
reserve  power  to  withdraw  lots,  should  the  principal  or  any  described  lot 
or  lots  not  be  sold. 

(f)  lb,  181. 

(a)  Ihid.  and  171.    As  to  building  estate,  see  ih.  175. 
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proof  of  all  facts  and  matters  forming  a  link  in  the  cliain 
of  title,  except  such  as  are  stated  or  recited  in  any  document 
twenty  years  old,  in  which  case  the  statement  or  recital  is 
sufficient  primd  facie  evidence  of  their  truth  (b). 

"When  it   is   inconvenient  to  give  a  forty  years'  title,  for  Commence- 
instance,  by  reason  of  part  of  the  title  being  wanting,  a  f??**  °^ 
condition  vnW  be  employed  providing  that  the  abstract  shall 
commence  with  a  deed  of  more  recent  date.     Sales  of 
small  prox>erties  with  a  thirty  years'  title,  or  even  consider- 
ably less,  are  far  from  uncommon.    If  the  vendor's  title  is  where 
positively  defective,  it  will  be  desirable,  either  to  state  the  *!*^®  ^®^®^' 
defect  in  the  conditions  and  stipulate  that  no  objection  shall 
be  made  in  respect  of  it  (c),  or,  sometimes,  to  refer  the  pur- 
chaser to  the  documents  of  title  and  provide  that  he  sliall 
take  snch  title  as  they  disclose,  or,  perhaps,  to  offer  the 
proi)erty  for  sale  with  only  such  title  as  the  vendor  may 
have  (d). 

A  condition  merely  debarring  the  purchaser  from  requiring  As  to  pre- 
the  production  of  the  title  anterior  to  a  certain  period  does  ^1)^^^^? 

•*■  *  objections. 

not  preclude  him  from  seeking  out  aliunde  and  showing  an 

actual  defect  in  the  anterior  title  (e). 

. —  —  — . — -»— — ^ —  ■  I       ■« 

{h)  1  Prid,  1.     Unleas  there  he  a  condition  to  the  contrary,  the  abstract  Advow- 
must  go  back,  in  the  case  of  an  advowson,  at  least  100  years,  and  in  the  sous  &c. 
case  of  a  reyersionary  interest,  to  its  creation ;  Dart,  293,  294 ;  and  the 
creation  of  a  long  leasehold  must  be  shewn  ;  Frend  t.  BuekUy,  L.  R.  5 
Q.  B.  213. 

(c)  SeUiek  v.  Trevor,  11  M.  &  W.  722;  12  L.  J.  Ex.  401 ;  cf.  Smith 
▼.  Bobinton,  18  Oh.  D.  148 ;  49  L.  J.  Ch.  20;  44  &  45  Vict,  c  41,  s.  3, 
Bub-s.  3. 

(rf)  Smith  V.  Wattt,  4  Drew.  338 ;  Keyte  r.  Beyden,  20  L.  T.  0.  S.  244 ; 
Freme  r.  Wright,  4  Madd.  364 ;  WUmot  r.  WUkinKm,  6  B.  &  C.  506; 
»  D.  &  R.  620;  SpraU  v.  Jeffery,  10  B.  &  C.  249;  5  Man.  &  R.  188; 
Hwme  T.  Poeoek,  L.  R.  1  Gh.  879 ;  cf,  Dtike  v.  Bamett,  2  Coll.  C.  C. 
837 ;  Johnson  ▼.  Smiley,  17  Beay.  238. 

(e)  She^ierd  v.  KeaUUy,  1  C.  M.  &  R,  117;  4  Tyrw.  571 ;  Soultfihy  y. 
HuU^  2  My.  &  C.  207  J  cf.  Bdwards  y.  M*Leay,  2  Swans.  287  ; 
Coop.  808;  Hyde  y.  Dallaway,  4  Beay.  606  ;  6  Jur.  119  ;  Dick  y. 
Donald^  1  Bli.  N.  S.  655 ;  Sdliek  y.  Trcwr,  11  M.  &  W.  722  ;  12  L.  J. 
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Bolton  y.       Under  the  Vendor  and  Purchaser  Act,   1874   (/),     a 
SchoiT     ^^^^^^  i^  ^  conveyance  more  than  twenty  years  old  that  t.lic 
Board.      vendor  was  seised  in  fee  simple  is  sufficient  evidence  of  fclie 
fact,  and  no  prior  abstract  of  title  can  be  demanded,  excej>fc 
so  far  as  the  recital  is  proved  to  be  inaccurate  ;  and  in  snoli 
cases  a  forty  years'  title  is  not  required  (g). 
Enfran-  Subject  to  any  stipulation  to  the  contrary,  where  land  of 

copyholds,  copyhold  or  customary  tenure  has  been  converted  into  free- 
hold by  enfranchisement,  there,  under  a  contract  to  sell  and 
convey  the  freehold,  the  purchaser  has  no  right  to  call  for 
Leaseholds,  the  title  to  make  the  enfranchisement  (h)  ;  under  a  con- 
tract to  grant  or  assign  a  term  of  years,  whether  derived  or 
to  be  derived  out  of  a  freehold  or  leasehold  estate,  the 
intended  lessee  or  assign  is  not  entitled  to  call  for  the  title 
Under-       to  the  freehold  («)  ;  and  under  a  contract  to  sell  and  assign 
®^®'         a  term  of  years  derived  out  of  a  leasehold  interest  in  land, 
the  intended  assign  has  no  right  to  call  for  the  title  to  the 
leasehold  reversion  (/)• 
Renewable      Upon  the  sale  of  renewable  leaseholds  it  will  probably  be 

leaseholds.  ..    _^____ 

Ex.  401 ;  Modes  v.  Ihbetion,  4  De  O.  M.  &  O.  787 ;  23  L  J.  CIl  459  ; 

Wadddl  V.  Woife,  L.  R.  9  Q.  B.  515 ;  43  L.  J.  Q.  B.  138 ;  Jones  v. 

Clifford,  3  Ch.  D.  779 ;  46  L.  J.  Ch.  809  ;   24  W,  R.  979.     See  now  44 

&  45  Vict.  0.  41,  6.  8,  siib.-s.  3. 
(/)  87  &  38  Vict,  c  78,  s.  2. 
{g)  Bdton  v.  London  School  Board,  7  Ch.  D.  766  ;  47  L.  J.  Ch.  461 ; 

cf.  Best  V.  Bamand,  12  Ch.  D.  1 ;  48  L.  J.  Oh.  603. 

(k)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 

8.  3,  snb-s.  2.     The  section  only  applies  to  sales  made  after  31  December, 

1881 ;  ih.  sub-s.  10. 
Lessee  has       d)  87  &  38  Yict.  c.  78,  s.  2,  rale  1.     The  section  does  not  alter  the 
notice  of      ^^  ^^"^  ^  lessee  has  constructive  notice  of  his  lessor's  title ;  Potman  v. 
lessor's         Barland,  17  Ch.  D.  853 ;  50  L.  J.  Ch.  642  ;  nor  does  it  sapersede  tbe 
title.  necessity  for  the  usual  condition  that  the  lessor's  title  shall  not  be  in- 

quired into,  and  no  objection  shall  be  made  in  respect  of  it ;  see  Bume  v. 

BenUey,  5  De  G.  &  Sm.  520.    As  to  bishop's  leases,  see  Fane  v.  Spencer, 

2  Madd.  438  ;  and  Dart,  290. 
(j)  44  &  45  Vict.  c.  41,  s.  8,  sub-s.  1.     A  leaseholder  undertaking  to 

grant  an  underlease  still  impliedly  promises  that  he  has  a  good  title  to 

let  •  Stranks  v.  St.  John,  L.  R.  2  C.  P.  876 ;  86  L.  R.  C.  P.  118. 
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neoessaiy  to  provide  against  the  prodnction  of  the  title  prior 
to  the  sabsisting  lease  (k). 

Upon  a  sale  of  property  held  nnder  a  grant  from  the  Fropertj 
Crown,  e.  g.  tithes,  the  vendor  shonld  protect  himself  agamst  ^^^fe^^ 
being  required  to  produce  the  original  grant,  if  it  is  not  in  Crown, 
liis  possession  (Q. 

Sabject  to  tli^  conditions,  where  the  estate  sold  has  been  BzcliangoB. 
taken  in  exchange  at  common  law,  the  vendor  must  show 
the  titleSy  down  to  the  exchange,  to  both  estates  (m)  ;  but 
if  it  has  been  taken  in  exchange  from  the  Church  or  under 
an  inclosure  act,  he  will  only  have  to  show,  down  to  the 
exchange,  the  title  to  the  land  given  in  exchange  (n). 

Upon  a  sale  of  lands  held  under  an  inclosure  act  (o),  it  ^^^ 
will  often  be  expedient  to  negative  the  purchaser's  primd  ™*" 
fade  right  to  evidence  of  the  validity  of  the  award  ;  and 
attention  must  be  paid  to  the  rule  that,  when  an  allotment 
has  been  made  in  respect  of  lands  held  under  different  titles, 
all  such  titles  must  be  produced  and  proved  (jp). 

If  the  title  to  any  part  of  the  property  commences  with  a  Lands 
gmnt  of  waste  by  the  lord  of  the  manor,  the  purchaser  should  ?^^'^  j 
be  precluded  from  requiring  evidence  of  the  lord's  right  to  encroach- 
make  grants  of  waste  ;  and,  similarly,  if  a  strip  of  the  land  ^^^^ 
sold  has  been  inclosed  from  the  high  road,  the  vendor  should 
protect  himself  by  a  stipulation  i^inst  having  to  produce 
evidence  of  prior  title  to  such  inclosure. 

On  a  sale  in  lots,  a  purchaser  of  two  or  more  lots  held  Right  to 
wholly  or  partly  under  the  same  title  has  only  a  right  to  one  *^**^*i 
abstract  of  the  common  title,  except  at  his  own  expense  (^).  lots. 

{h)  Dart,  171. 

(/)  /6.,  166,  295,  853-6. 

(m)  BuHard^B  Cote,  4  Bep.  121 ;  Sngd.  872. 

(n)  Dart^  287. 

(o)  Except  6  &  7  WDl.  IV.  c.  115,  and  3  &  4  Viet.  c.  81. 

ip)  Dart,  164,  referring  to  1  Day.  462. 

{q)  44  k  45  Vict.  e.  41,8.  8,  sub-s.  7. 

E 
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As  to  fix-        A  day  for  the  delivery  of  the  abstract  is  usually  fixed  by 
fofd™*     the  conditions  ;  but  the  conditions  should  not  provide  for 
lively  of     the  Vendor  delivering  an  abstract  by  a  given  day,  if  it  is 
abstract,     flo^btf^  whether  he  wiU  be  able  to  do  so  ;  for,  if  he  fail  to 
deliver  an  abstract  within  the  period  appointed,  or  if  the 
abstract  delivered  be  very  imperfect,  any  condition  binding 
the  purchaser  to  make  his  objections  within  a  specified  time 
will  fail  of  effect  (r). 
Condition       It  is  a  common  condition  that  the  purchaser  shall  make  all 
'^ZZb    requisitions  upon,  and  objections  to,  the  title  within  a  given 
andobjeo-  time  from  the  delivery  of  the  abstract  (s),  and  that  all 
^^^ '        objections  not  made  within  that  time  shall  be  considered  to 
as  torescis-  have  been  waived.    It  is  usual,  also,  to  enable  the  vendor  to 

ob^^^M.  r®^"^^  ^^^  ^^9  notwithstanding  any  intermediate  negotia- 
tions (f),  if  any  objection  or  requisition  shall  be  made  and 
insisted  upon  which  he  shall  be  unable  or  unwilling  to  remove 
or  comply  with.  But  the  vendor  must  honestly  endeavour 
to  answer  all  reasonable  requisitions,  and  must  give  the  pur- 
chaser an  opportunity  of  waiving  such  objections  as  cannot 
be  removed,  and  of  accepting  such  title  as  he  (the  vendor) 
can  give  (u). 
87  &  38  A  useful  provision  contained  in  the  Vendor  and  Purchaser 
Vict,  c  78,  ^^^^  1874,  now  enables  a  vendor  or  purchaser  to  obtain  a 
summary  decision  of  a  judge  in  chambers  upon  any  question 


(r)  See  Dart,  125. 

it)  I.e,  a  perfect  abstract;  ffohton  v.  Bell,  2  Beay.  17;  Oahden  v. 
Pike,  11  Jur.  N.  S.  6^6, 

(t)  See  Morley  r.  Cook,  2  Hare,  106  ;  cf.  Oardom  y.  Lee,  3  H.  &  0. 
651 ;  84  L.  J.  Ex.  118 ;  Gray  y.  Fowler,  L.  R.  8  Ex.  249 ;  42  L.  J.  Ex. 

161. 

(tt)  Duddell  y.  Simpson,  L.  B.  2  Ch.  102  ;  36  L.  J.  Ch.  70 ;  Mawioa 
y.  Fletcher,  L.  R.  6  Ch.  91 ;  40  L.  J.  Ch.  131 ;  cf.  Powdl  y.  PoweU, 
L.  B.  19  Eq.  422 ;  44  L.  J.  Ch.  311 ;  Bowman  y.  Hyland,  8  Ch.  D. 
588  ;  47  L.  J.  Ch.  681 ;  Jackson  y.  OakahoU,  14  Ch.  D.  851 ;  49  L.  J. 
Ch.  528. 
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ansing  ont  of  requisitions,  objections,  claims  for  compensa- 
tion, and  the  like  (v). 

Unless  he  stipulate  to  the  contrary,  the  vendor  is  bonnd  Production 
to  produce,  for  verification  of  the  abstract,  all  deeds  and  docume^ 
docnments  relating  to  the  title  to  the  property  sold,  whether  The  origin- 
they  are  in  his  possession  or  not  (w)  ;  and  he  must  produce  ^  ^^^  ^ 
the  originals,  and  not  merely  attested  copies,  except  in  the  ?,    ^. 
case  of  copies  of  court  roll  and  instruments  upon  record 
(sach  as  wills  and  enrolled  deeds)  and  documents  that  are  lost 
or  have  been  destroyed  (a?)  ;    but  the  purchaser  cannot  Limit, 
require  the  production,  or  any  abstract  or  copy,  of  any  deed, 
will  or  other  document  dated  or  made  before  the  time  pre- 
scribed by  law,  or  stipulated,  for  the  commencement  of  the 
title,  even  though  the  same  creates  a  power  subsequently 
exercised  by  an  instrument  abstracted  in  the  abstract  fur- 
nished to  him  ;  nor  can  he  require  any  information,  or  make 
any  requisition,  objection  or  inquiry,  with  respect  to  any  such 
deed,  will  or  document,  or  the  title  prior  to  that  time,  not- 
withstanding that  any  such  deed,  will  or  other  document,  or 
that  prior  title,  is  recited,  covenanted  to  be  produced,  or 
noticed  (y). 

It  has  been  held  that  a  condition  that  the  vendor  shall  not  Effect  of 
be  bound  to  produce  any  original  deed  or  other  document  *^^^^^g^°J^ 
not  in  his  possession  does  not  relieve  him  of  his  obligation  auction  of 
to  verify  the  abstract ;  for  he  may  be  able  to  prove  his  title  °^^«^^ 
in  some  other  way  (2). 

If  and  so  far  as  a  contrary  intention  is  not  expressed  in  Expense  of 
the  contract  of  sale,  the  expenses  of   the  production  and  J'j^^^*'^'^ 


(v)  37  &  88  Vict.  c.  78,  s.  9. 

(w)  S<mMy  v.  EvJtt,  2  My.  &  Cr.  207. 

(x)  See  Part,  142. 

(y)  44  &  45  Vict.  c.  41,  s.  3,  sub-s.  3. 

(i)  Southby  V.  Huttf  2  My.  &  Or.  207  ;  Osborne  t,  Harvey,  7  Jur.  229, 

H  2 
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stroments   inspection  of  all  acts  of  parliament,  inclosare  awards,  records. 
Tender's      proceedings  of  courts,  court  rolls,  deeds,  wills,  probates, 
possession;  letters  of  administration  and  other  documents,  not  in  tlie 
vendor's  possession,  and  the  expenses  of  all  journeys  inci- 
dental to  such  production  or  inspection,  and  the  expenses  of 
searching  for,  procuring,  making,  verifjing  and  prodacing^ 
all  certificates,  declarations,  evidences  and  information  not  in 
the  vendor's  possession  and  all  attested,  stamped,  office  or 
other  copies  or  abstracts  of,  or  extracts  from,  any  acts  of  par- 
liament **  or  other  documents  aforesaid,"  not  in  the  vendor^s 
possession,  if   any  such  production,  inspection,  journey, 
search,  procuring,  making  or  verifying  is  required  by  a  pur- 
chaser, either  for  verification  of  the  abstract,  or  for  any  other 
purpose,  are  borne  by  the  purchaser  who  requires  the  same  (a). 
ofttiose  The  expenses  to  which  the  purchaser  may  be  put   for 

possession,  joumeys  &c.,  in  verification  of  the  abstract,  by  reason  of  the 
deeds  in  the  vendor's  possession  not  being  produced  at  one 
of  the  usual  places  for  production  (b)  must,  in  the  absence 
of  a  special  condition,  be  borne  by  the  vendor  (c). 
Expense  of     On  a  sale  in  lots,  either  the  vendor  should  verify  the 
abSraS^on  abstract  at  his  own  expense,  or  the  expense  of  verification 
sale  in  lots,  should  be  divided  among  the  purchasers  in  some  specified 
proportion ;   otherwise  the  purchaser  who  first  calls  for 
evidence  may  be  at  the  sole  cost  of  procuring  it  (d), 
Identifica-       Where  a  condition  provided  that  the  purchaser  should  not 
tion  of  par-  j^q^j^  any  further  proof  of  identity  than  was  furnished  by 
the  title-deeds  themselves,  it  was  held  that  the  contract  was 
that  the  deeds  should  show  identity,  so  that,  if  they  did  not, 
a  good  title  was  not  made  (e). 

(a)  44  &  45  Vict.  c.  41,  s.  3,  sub-s.  6. 
(6)  I.e,  at  the  vendor^s  residence  or  in  London. 
'    (c)  Hughes  v.  Wynne,  8  Sim.  85. 

(d)  Dart,  155. 

(e)  Curling  v.  Austin,  2  Drew,  k  Sm.  129 ;  cf.  Flower  v.  Hartopp, 
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Facts  gfcated  in  the  conditionB  of  sale  as  the  ground  of  the  Proof  of 
conditions  must  be  proved,  unless  this  is  precluded  (/).         ^^^  *^ 

Although  a  purchaser  may  be  bound  by  the  conditions  PnrchaBer's 
to  accept  certain  specified  evidence  as  sufficient  proof  of  |^\^. 
a  material  fact,  he  may  yet  require  to  be  satisfied  that  the  dence. 
vendor  has  no  better  evidence  in  his  possession,  and  may, 
ifc   would  seem,  insist  on  a  statutory  declaration  to  that 
effect  (^). 

The  Vendor  and  Purchaser  Act,   1874,  makes  recitals,  Eecitale, 
statements  and  descriptions  of  facts,  matters  and  parties,  ^^^^^ 
ocmtained  in  deeds,  instruments,  acts  of  parliament  or  twenty 
statutory  declarations  twenty  years  old  at  the  date  of  the  y**"  *^**^' 
contract,  unless,  and  except  so  far  as,  they  shall  be  proved 
to  be  inaccurate,  sufficient  evidence  of  the  truth  of  such 
facts,  matters  and   descriptions  (A)  ;    and   now,  by  the  or  forming 
Conveyancing  and  Law  of  Property  Act,  1881,  a  purchaser  ^^  ^tle. 
of  any  property  must  assume,  unless  the  contrary  appears, 
that  the  recitals  contained  in  the  abstracted  instruments,  of 
any  deed,  will  or  other  document  forming  part  of  the 
"  prior  title  "  (t),  are  correct  and  give  all  the  material  con- 
tents of  the  deed,  will  or  other  document  so  recited,  and 
that  every  document  so  recited  was  duly  executed  by  all 
necessary  parties  and  perfected,  if,  and  afi,  required,  by  fine, 
recovery,  acknowledgment,  enrolment  or  otherwise  (J).    It  Condition 
may,  however,  be  safer  to  employ  the  more  comprehensive  i^ie. 

6  Beay.  476 ;  7  Jnr.  618.  As  to  lands  of  different  tenures :  Monro  v. 
Taylor,  8  Hare,  51 ;  Dawwn  v.  Brinahmann,  3  Mac.  &  G.  53  ;  3  De  G. 
h  Sm.  385  ;  Oro»s  y,  Lawrence,  9  Hare,  462 ;  vague  description  of  copy- 
holds  :  Long  ▼.  Collier,  4  Buss.  267.  If  the  eyidence  of  identity  is  very 
slender,  the  reference  should  be  to  the  identity,  if  any. 

(/)  Sywuma  v.  James,  1  Y.  &  C.  C.  C.  487. 

(a)  Bart,  152. 

(h)  37  ft  38  Vict,  c  78,  s.  2,  r.  2. 

(t)  I.e,  the  title  prior  to  the  time  prescribed  by  law,  or  stipulated,  for 
the  commflnoement  of  the  title. 

(j)  44  ft  45  Vict.  c.  41,  s.  3,  sub-s.  3. 
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words  of  the  usual  condition  that  recitals  &c.  shall  be  con- 
elusive  evidence  of  everything  stated,  noticed,  assumed  or 
implied  therein. 
Leases  pre-     Where  land  sold  is  held  by  lease  (not  including  underlease). 
Slimed        j-jjg  purchaser  must  assume,  unless  the  contrary  appears^ 
that  the  lease  was  duly  granted ;  and,  on  production  of  the 
Last  receipt  receipt  for  the  last  payment  due  for  rent  under  the  lease 
^^  ^^ '     before  the  date  of  actual  completion  of  the  purchase,  he 
must  assume,  unless  the  contrary  appears,  that  all  the 
covenants  and  provisions  of  the  lease  have  been  duly  per- 
formed and  observed  up  to  the  date  of  actual  completion  of 
the  purchase  {k). 
Under-  Where  land  sold  is  held  by  under-lease,  the  purchaser 

sum^^'*'  ^^^  assume,  unless  the  contrary  appears,  that  the  under- 
valid,         lease  and  every  superior  lease  were  duly  granted ;  and,  on 
Last  receipt  production  of  the  receipt  for  the  last  payment  due  for 
for  rent.     ^^^  under  the  under-lease  before  the  date  of  actual  comple- 
tion of  the  purchase,  he  must  assume,  unless  the  contrary 
appears,  that  all  the  covenants  and  provisions  of  the  under- 
lease have  been  duly  perfgrmed  and  observed  up  to  the  date 
of  actual  completion  of  the  purchase,  and  further  that  all 
rent  due  under  every  superior  lease  and  all  the  covenants 
and  provisions  of  every  superior  lease  have  been  paid  and 
duly  performed  and  observed  up  to  that  date  (/). 
As  to  leases     On  the  sale  of  an  estate  for  lives  the  vendor  is  expected 
for  lives.     ^  prove  the  existence  and  ages  of  the  cestuia  que  vie. 
Statutory        Where  the  evidence  of  some  fact  upon  which  the  title 
ti^mT**      depends  is  insufficient,  and  there  is  no  better  means  of 
verification,  it  is  frequently  provided  that  the  purchaser  shall 


(k)  44  &  45  Vict.  c.  41,  s.  8,  sab-s.4;  cf.  HwodL  v.  KighOty,  21 
Beav.  881 ;  Lawrie  v.  Zees,  7  App.  Cas.  19 ;  49  L.  J.  Gh.  636 ;  30  W.  R. 
185 ;  Ringtr  to  Thom^^9<m,  W.  N.,  1881,  133 ;  aff.  W.  N.  1882,  21. 

(Q  Ih.  sub-s.  5. 
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be  satisfied  with  a  statutory  declaration  confinnative  of  tlie 
title  on  the  point  on  which  it  is  defective  (m). 

4.  Conditions  relating  to  the  completion  of  the  purchase. 

The  conditions  should  fix  the  day  upon  which  the  pur-  Time  for 
chase  is  to  be  completed.    Whether  time  is  of  the  essence  of  completion, 
a  contract  will  depend  upon  whether  the  parties  appear  to 
have  intended  it  to  be  so  (w). 

It  is  nnnecessary,  although  usual,  to  provide  that  fcheConvey- 
vendor  shall,  upon  payment  of  the  purchase-money,  execute  ^^' 
a  proper  conveyance,  to  be  prepared  by  and  at  the  expense 
of  the  purchaser,  and  by  him  tendered  for  execution  at  a 
specified  time  and  place  :  the  contract  implies  thus  much  (o). 
It  ia  very  properly  the  practice  to  stipulate  that  a  draft  of 
the  proposed  conveyance  shall,  at  some  time  before  the  day 
^ed  for  completion,  be  furnished  for  the  perusal  of  the 
vendor's  solicitor. 

A  condition  that  the    purchaser    shall  have  a  proper  Expense  of 
conveyance  at  his  own  expense  does  not  throw  upon  him  ^^^Se^ 
the  expense  of   procuring  the  concurrence  of   necessary  parties, 
parties  (p). 

It  is  usual  to  provide  that  the  purchaser  shall  be  at  the  Outstand^ 
expense  of  getting  in  and  procuring  the  surrender  or  release  ^  *®™"' 
of  any  outstanding  legal  estate  or  term  (g). 
When  the  sale  is  by  trustees  or  mortgagees,  or  other  Sale  by 

trustees. 


(m)  Dart,  148. 

(r)  Patrick  t.  MUnetj  2  G.  P.  D.  342 ;  46  L.  J.  Q.  6.  537;  and  see 
NdUe  y.  Edwardes,  6  Ch.  D.  379.  It  may  be  made  so  by  notice  ;  Craw- 
ford V.  Toogood,  13  Ch.  D.  158 ;  49  L.  J.  Ch.  108 ;  Oreen  v.  Savin, 
18  Ch.  D.  589  ;  49  L.  J.  Ch.  166 ;  Jud.  Act,  1873,  s.  25,  sub-s.  7. 

(o)  PooU  V.  HUl,  6  M.  &  W.  836  ;  9  D.  P.  C.  300. 

\f)  Paramore  ▼.  Greendade,  1  Sm.  &  O.  541. 

Iq)  See  Dart,  156 ;  Stronfft  v.  ffawkes,  2  Jnr.  N.  S.  388. 
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persons  who  do  not  enter  into  the  usual  covenants  for  tit^Ie^ 
the  fact  should  be  mentioned  in  the  conditions. 
Intenst.         When  the  purchase  is  not  completed  on  the  day  fixed  by 
the  conditions,  the  general  rule,  in  the  absence  of  stipula* 
tion,  %  that  the  purchaser  must  pay  interest  on  the  unpaid 
Beceipt  of  part  of  his  purchase-money,  and  may  take  the  profits  of  the 
TOo^te^**    estate  from  the  day  on  which  the  purchase  ought  to  have 
been  completed,  the  vendor  being  liable  for  the  outgoings  ap 
to  that  time  ;  but  this  rule  has  been  so  much  modified  bjr 
successive  cases  (r)  that  it  has  become  the  almost  universal 
practice  to  insert  a  stipulation  that  the  purchaser  shall  pajr 
interest,  if,  from  any  cause  whatever,  the  purchase  shall  be 
delayed  beyond  the  appointed  day  («).    Under  such  a  con- 
dition interest  wiU  be  payable,  although  the  delay  which 
occurs  is  caused  by  the  state  of  the  title  ;  but  not  if  it  is 
caused  by  the  misconduct  of  the  vendor  (t). 
Interest,         If,  where  days  are  fixed  for  the  delivery  of  the  abstract 
^jj^*^'    and  the  completion  of  the  purchase,  the  vendor  fails  to 
delivered    deliver  a  sufficient  abstract  until  after  the  appointed  time, 
^^  intierest  will  only  begin  to  run  from  the  expiration  of  such 

a  period  after  the   delivery  of  the   abstract    as   by  the 
contract  for  sale  was  allowed  between  the  day  fixed  for 

(r)  WUson  v.  Cflapham,  1  J.  &  W.  86 ;  Winter  v.  Blades,  2  Sim.  k 
Stu.  895 ;  Dyson  v.  Hwnby,  4  De  O.  &  Sm.  481  ;  Adand  y.  Gaufordy 
2  Madd,  28  ;  Begent's  Canal  Co,  v.  Ware,  23  Beav.  675  j  1  Dav.  572  et 
8eq.;  Sugd.  627-8. 

(<)  1  Day.  577.  Interest  may  be  resenred  at  an  increasing  rate ;  ffer- 
hert  y.  Salisbury  d:  TeovU  Ry.  Co.,  L.  B.  2  Eq.  221.  The  condition 
generally  proceeds  to  proyide  for  tiie  purehaser  haying  possession  or  being 
let  into  l^e  receipt  of  the  rents  and  profits  and  for  the  clearing  of  the 
outgoings.  *' Possession"  does  not  necessarily  import  a  personal  occupa- 
tion ;  Lake  y.  Dean,  28  Beay.  607.  "£ents  and  profits'*  include  a  fair 
occupation  rent ;  Metropolitan  Ry.  Co.  y.  Defries,  2  Q.  B.  D.  887.  See 
Dart,  128-9. 

(0  WiUvauM  y.  Glenton,  L.  R.  1  Ch.  200  ;  35  L.  J.  Ch.  284.  See  also 
Mr.  Dart's  obseryations  on  De  Visme  y.  De  Visme,  1  Mac.  &  G.  836 : 
V.  &  P.  127-8. 
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delivering  the   abstract  and  that  fixed  for  completing  the 
pondiaBe  (u). 

If  the  property  consist  of  an  annuity  or  rent  charge  for  Me  of 
life,  it  will  be  proper  to  state  whether  the  sale  is  to  be  affec- 
ted by  the  death  of  the  annuitant  before  the  completion  of 
the  purchase  (v). 

Generally  speaking,  the  property  is  at  the   purchaser's  Property  at 
risk  as  from  the  time  of  sale ;  he  should,  therefore,  insure  Hsk  aft«r  ^ 
it    immediately    afterwards  (w).      But,  if    there   be    no  nle. 
stipulation    providing  for   accident,   a   purchaser   is  not 
bound  to  accept  the  title,  when  the  title-deeds  have  been  de- 
stroyed by  fire,  although  after  they  had  been  examined  with 
the  abstract  (x). 

Goods  were  sold  by  auction  subject  to  the  condition  of  Condition 
"the  lots  to  be  cleared  away  within  three  days  r  it  was  held  f^^*^*^ 
that  this  was  not  a  condition  precedent  to  the  buyer's  right  to 
claim  delivery,  and  that  a  de&ult  of  the  buyer  in  clearing 
the  lots  bought,  although  a  breach  of  the  condition,  and  al- 
though it  might  justify  a  resale  against  the  buyer  under  an 
express  condition  to  that  effect,  did  not  alone  deprive  him 
of  his  right  to  claim  the  goods  (y). 

Upon  the  completion  of  the  purchase  the  vendor  is  bound  Purchaser's 
to  deliver  to  the  purchaser  the  documents  of  title  in  his  pos-  I^S^^^^Ij 
session  which  do  not  also  relate  to  other  property  of  his,  and  of  estate 
attested  copies  of  those  which  he  does  not  hand  over  (except  °^  *]*®i^. 

•  „_.  _  -iv-i  production, 

copies  of  court  roll  and  mstruments  of  record),  and  to  cove- 

(«)  Sherwin  v.  Shakipear,  2  £q.  Bep.  957 ;  6  De  0.  M.  Sc  0.  517 ; 
1  Bar.  456. 

(r)  In  Kennty  v.  Wexham,  6  Madd«  855,  specific  performance  was 
decreed,  althoa^^  the  annuitant  was  dead  at  the  time  of  the  decree  ;  bnt 
see  Hitchcock  t.  Giddingt,  Dan.  1. 

{w)  Lyaaght  v.  Edwards,  2  Ch.  D.  499,  507 ;  45  L.  J.  Oh.  544 ;  JRayner 
V.  Prtstan,  18  Ch.  D.  1 ;  50  L.  J.  Ch.  472. 

(x)  Bryant  v.  Buak^  4  Bnss.  1. 

(y)  Leake, 654;  froo{/'(SY.£roni«,L.S.2Q.B.D.355i  46Ii.J.Q.B.534. 
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[part    X. 


covenants 
for  pro- 
duction 


nanfc  for  the  production  of  these  latter  (2)  ;  but  the    in- 
abiUty  of  the  vendor  to  furnish  the  purchaser  with  a  legpai 
covenant  to  produce  and  furnish  copies  of  documents   of 
title  is  no  objection  to  the  title,  in  case  the  purchaser  wiU^ 
on  the  completion  of  the  contract,  have  an  equitable  ri^lit 
Expense  of  to  the  production  of  such  documents  (a).    Subject  to  any 
stipulation  to  the  contrary  in  the  contract,  such  covenants 
for  production  as  the  purchaser  can  and  does  require  are 
furnished  at  his  expense,  the  vendor  bearing  the  expense 
of  perusal  and  execution  by  and  on  behalf  of  necessary 
parties  other  than  the  purchaser  (b)  ;  and  now,  where  the 
vendor  retains  possession  of  any  document,  the  expense  of 
making  any  copy  thereof,  attested  or  unattested,  which  a 
purchaser  requires  to  be  delivered  to  him,  is  to  be  borne  by 
that  purchaser  (c). 

On  the  sale  of  a  property  in  lots,  without  stipulation  as 
to  the  custody  of  the  deeds,  the  purchaser  of  the  largest  lot 
in  value  is  entitled  to  the  deeds  ;  but  in  a  condition  that  the 
purchaser  of  the  largest  lot  shall  have  the  deeds,  '^  largest  '* 
lot  means  largest  in  superficial  area  (d). 


and  of 
copies. 


Right  to 
deeds  on 
sale  in 
lots. 


5.  Conditions  relating  to  misdescriptions  in  the  particulars. 

Condition       A  condition  is  commonly  inserted,  providing  that  any 
for  com-     misdescription  in  the  particulars  either  way  shall  not  annul 

pensation;  x-  x-  j 

{z)  Gabrid  ▼.  SmUh,  16  Q.  B.  847  ;  20  L.  J.  Q.  B.  886 ;  87  &  88  Vict, 
c.  78,  s.  2,  r.  5 ;  Dart,  142-4.  See  now  44  k  45  Vict.  c.  41,  s.  9,  as  to 
*' acknowledgment"  and  '*  undertaking. "  The  parchaser  is  not  entitled 
to  a  covenant  for  the  prodnction  of  deeds  of  hargain  and  sale  enrolled  under 
9  Anne,  c.  18,  or  of  copies  of  conrt  roll  not  in  the  possession  of  the  Tendor ; 
Cooper  ▼.  Emery,  1  Pli-  388  ;  10  Sim.  609  ;  8  Jar.  181. 

(a)  87  &  88  Vict.  c.  78,  s.  2,  r.  3. 

(6)  Ih.  r.  4. 

(c)  44  k  45  Vict,  c  41,  s.  8,  sub-s.  6. 

\d )  Oriffithd  V.  ff<Uchard,  1  E.  &  J.  17.  The  purchaser  who  is  to  hare 
the  deeds  is  genendly  made  to  coTenant  for  their  production. 


CHAP,  v.]  CONDITIONS  OF  SALE.  107 

the  sale,  but  shall  be  matter  for  compenfiation ;  and,  as  a 
mle^   the  condition  fixes  the  manner  in  which  the  com- 
pensation is  to  be  settled.  Such  a  condition  has  been  held  to  its  applica- 
apply  to  such  misdescriptions  as,  in   its  absence,  would  ^^°° ' 
vitiate  the  contract  (e)  ;  but  it  cannot  be  enforced  against  when  it 
the  pmchaser.  where  there  has  been  fraud,  eittier  wilful  or  «^^<>*  ^ 

*  enforced ; 

conBtractive,  on  the  part  of  the  vendor  (/)  ;  or  where  the 
misdescription  is  on  a  material  and  substantial  point,  so  far 
affecting  the  subject  of  the  contract  that  it  may  be  reason- 
ably supposed  that  but  for  such  misdescription,  the  pur- 
chaser would  not  have  entered  into  the  contract  at  all  (g)  ; 
or  wrhere,  from  the  nature  of  the  misdescription,  the  principle 
of  compensation  is  inapplicable  (A).  The  purchaser  will  be  unless  pur- 
held  to  his  bargain,  if  he  was  aware  of  the  actual  state  of  ^^^J.g"(^* 
the  property  at  the  time  when  he  purchased  (»). 

Sometimes  it  is  stipulated  that  no  allowance  for  mis- Condition 
description  shall  be  made  or  required  either  way.    Where  ^^^  ^°  .^**™" 

X  if  pensation. 

this  was  the  case,  and  the  purchaser  sued  for  specific 
performance  with,  the  Court  decreed  it  without,  compen- 
sation (y). 


(«)  Ledie  v.  Tompson,  9  Hare,  268 ;  20  L.  J.  Ch.  661 ;  15  Jur.  717. 
Whftt  effect  a  misdescription  wiSl  have  irrespectively  of  any  condition  has 
already  been  discussed  in  Ch.  lY.,  ante.  As  to  recoyering  compensation 
after  completion,  see  ante,  p.  52,  note  (c). 

(/)  Duke  of  Norfolk  v.  Worthy,  1  Camp.  887  ;  cf.  Dalhy  v.  PuUetu 
8  Sim.  29  ;  Wilde  t.  CHbaon,  1  H.  L.  C.  605 ;  12  Jur.  527.  Cf.  arUe, 
pp.  50,  51,  57,  note  {d). 

ig)  See  ante,  p.  52  ;  cf.  WheaOey  t.  J^ade,  A8im,  126  ;  Dpkeey.  Blake, 
6  Soo.  20 ;  4  Bing.  N.  C.  468  ;  7  L.  J.  C.  P.  282 ;  10  W.  R.  665  :  In  re 
ArwM,  14  Ch.  D.  270,  280. 

(A)  SkervDoody,  BMn9,VLoo.  k.VL  194;  TFAito  t.  Oc(2c2o»,  8  CI.  &  Fin. 
766  ;  cf.  Flight  v.  BoUh,  1  Sco.  190  ;  1  Bing.  N.  C.  870 ;  84  L.  J.  C.  P. 
66 ;  Bt§ey  y.  SmaUcroes,  4  Madd.  227. 

(t)  Fart^yrother  v.  CHhion,  1  Do  G.  &  J.  602 ;  cf.  White  v.  Ctiddon,  tibi 
tupra,  where  also  see  as  to  trustees ;  Goddardy,  Jeffreys,yR.  N.  1881, 160. 

{j)  Cordingley  v.  Cheeeeborough,  8  Giff.  496 ;  81  L.  J.  Ch.  617 ;  6  L. 
T.  N.  8.  15,  842 ;  8  Jur.  N.  S.  586,  766  ;  cf.  Whittemore  y.  Whittemore, 
L.  B.  8  Eq.  608. 


108  CONDITIONS  OF  SALE.  {PARX    I. 

Condition  The  condition  as  to  compensatdon  frequently  provides 
ence  to^  *^*'  ^^7  dispute  which  may  arise  under  the  contract  shaJi 
arbitration,  be  referred  to  arbitration.     A  breach  of  such  a  stipulation 

is  a  good  cause  of  action  (k). 
Conditions      Contracts  for  the  sale  of  goods  are  often  made  upon  con- 
^d* w**^  dition  that  in  case  of  breach  of  warranty  the  buyer  may  re- 
ranty  of     scind  the  contract,  return  the  goods  and  recover  the  price 
goods.        ^[^  (^      jf  ^YiQ  condition  limits  the  time  for  returning  the 
goods,  the  buyer  is  not  bound  to  abstain  from  taking  them 
away,  or  to  return  them  inmiediately,  after  receiving  notice 
of  a  defect  in  them  ;  and  if,  without  his  default,  an  acci- 
dent happens  to  them  within  the  limited  time,  the  loss  will  not 
fall  upon  him  (m).    A  condition  limiting  the  duration  of  a 
warranty  covers  defects  unknown  to  the  vendor  which  are 
only  discovered  by  the  purchaser  after  the  expiration  of  the 
time  for  which  the  warranty  was  given  (n). 

6.   Conditions  relating  to  forfeiture  of  the  d^osit   and  a 

resale  of  ffie  property. 

Usual  con-      The  conditions  generally  conclude  with  a  provision  for  the 

dition ;       deposit  being  forfeited,  and  the  property  being  resold,  in 

case  of  the  purchaser  failing  to  comply  with  the  conditions, 

and  for  the  costs  of  the  resale,  and  any  deficiency  in  price 

consequent  upon  it,  being  borne  by  the  purchaser    (o), 

(k)  LivinggUm  ▼.  HaUi,  5  £.  &  B.  132 ;  8  0.  L.  K.  1096 ;  24  L.  J. 
Q.  a  269 ;  1  Jnr.  N.  8.  594. 

(l)  Leake,  672. 

(m)  Head  v.  TaUerMO,  L.  E.  7  Ex.  7 ;  41  L.  J.  Ex.  4. 

In)  SmaHy.  Hyde,  8  M.  &  W.  728;  1  DowL  N.  S.  60;  Chapmany, 
Gvnftkei',  L.  E.  1  Q.  B.  468 ;  35  L.  J.  Q.  B.  142. 

(o)  See  Eattx  ▼.  DcunidL,  L.  E.  10  C.  P.  538 ;  32  L.  T.  N.  S.  476; 
ThoiMU  ▼.  Brown,  1  Q.  B.  D.  715 ;  45  L.  J.  Q.  B.  811  ;  Cooper  v.  L. 
B.  &  8.  a  By.  Co.  4  Ex.  D.  88;  48  L.  J.  Q.  B.  434  ;  Want  v.  StaUi- 
brass,  L.  E.  8  Ex.  175 ;  42  L.  J.  Q.  B.  108  ;  Bait  v.  Ifamand,  12  Ch. 
D.  1 ;  48  L.  J.  Ch.  503. 
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Under  such  a  condition,  if  the  purchaser  makes  default,  and  its  effect ; 
the  vendor  resells  the  property,  the  vendor  can  only  recover, 
in  addition  to  the  deposit,  so  much  of  the  difference  between 
the  two  prices  and  of  the  expenses  of  the  resale  as  is  not 
satisfied  by  the  deposit  (p).  If  upon  resale  the  estate  pro- 
duces more  than  the  original  purchase-money,  the  defaulting 
purchaser  cannot  call  for  an  account  of  the  surplus  (q). 

If  a  purchaser  becomes  bankrupt,  his  trustee  may,  in  wheie  the 
certain  cases,  elect  whether  to  complete  or  abandon  the  pur-  p^^^^^er 

^  becomes 

chase  ;  but  he  is  bound  by  the  condition  as  to  resale  as  much  bankrupt, 
as  was  the  purchaser  himself  (r). 

Even  in  the  absence  of  express  stipulation,  if  the  pur-  where  no 
chaser  fails  to  complete,  he  wiU  forfeit  his  deposit ;  and  the  such  condU 
vendor,  having  a  lien  on  the  estate  for  the  purchase-money, 
win  be  entitled  to  have  it  resold,  and  will  be  able  to 
recover  the  deficiency,  if  any,  from  the  purchaser,  or  to 
prove  for  it  as  a  debt  upon  his  estate,  if  he  has  become 
bankrupt  (s). 

If  the  purchase  goes  off  on  account  of  a  defect  in  the  Porchaser's 

title,  the  purchaser  can  recover  his  deposit  with  interest  from  P8*^*  ^ 

the  time  of  payment,  and  his  costs  of  investigating  the  and  costs. 

title  (f)  ;  but  his  right  to  interest  and  costs  is  generally 

barred  by  a  special  condition. 

ip)  Orkenden  ▼.  Benhj,  E.  B.  &  E.  485  ;  27  L.  J.  Q.  B.  361 ;  i  Jur. 
N.  S.  999.     As  to  goods,  see  post,  p.  200. 

(q)  ExparU  Hunter,  6  Ves.  94,  97  ;  but  see  £x  parU  Gyde,  1  G.  &  J. 
S23. 

(r)  See  jN»f,  p.  189,  note  (z),  and  the  cases  cited  below  ;  also  Moeser  v. 
ITtffer,  L.  K  6  C.  P.  120  ;  cf.  Ex  parte  BarreU,  L.  R.  10  Ch.  612 ;  44 
L.  J.  B.  138. 

(«)  Jkpree  y.  Eedbormtgh,  4  Giff.  479 ;  33  L.  J.  Ch.  184 ;  JBouiet  y. 
Eogertf  6  Yes.  95,  note  (a) ;  Ex  parte  Lord  Seaforih,  19  Yes.  235 ; 
Ex  peuie  Oyde,  1  G.  &  J.  323 ;  Hope  y.  Booth,  1  B.  &  Ad.  498.  The 
Tender  cannot  exercise  his  lien  against  a  sab-purchaser  for  value  without 
notice;  KetUewdi  r,  Wation,  W.  N.  1882,  11.  As  to  goods  see  9upra, 
p.  106 ;  poet,  pp.  199,  200. 

(0  SyJkes  r.  Weld,  7  Jur.  N.  S.  1280 ;  cf.  PounteU  v.  Fuller,  17  C.  B.  660 ; 
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Astostipn-     Sometimes  the    last  condition    provides  for    stipalated 

d^^es     damages  being  paid  by  either  party  making  default  ;  but 

for  default,  the  constmction  of  such  a  clause  appears  to  be  attended 

with  some  doubt  (u)  ;  it  seems  to  raise  a  presumption  that 

a  forfeiture  of  the  deposit  was  not  intended  (v). 


Flureau  v.  Thm^tihiU,  2  W.  Bl.  1078  ;  KirOand  v.  Pounsete^  2  Taunt. 
145  ;  Cfla/re  v.  Maynardj  6  A.  &  £.  519  ;  1  N.  &  P.  701 ;  Hophiru  v. 
Grazidnvok,  6  B.  &  C.  81 ;  Walker  v.  Moore,  10  B.  &  C.  416. 

(tt)  Randall  v.  Everett,  2  C.  &  P.  577;  Moo.  &  M.  41 ;  CrUdee  ▼. 
Bolton,  8  C.  &  P.  240  ;  Hinton  v.  Sparhei,  L.  R.  8  C.  P.  161 ;  37  L.  J. 
C.  P.  81 ;  17  L.  T.  N.  S.  600. 

{v)  Palmer  v.  Temple,  9  A.  &  K.  508  ;  1  P.  &  D.  879. 


CHAPTER    VI. 

THE  SALE. 

AssmaNG  that  the  auctioneer  is  properly  provided  with 
alicence,  is  duly  authorized  to  sell,  and  has  satisfactorily 
arranged  the  preliminaries,  we  now  come  to  consider  what 
are  his  rights,  duties  and  functions  with  regard  to  the 
actual  sale. 

As  has  been  seen  {a\  an  auctioneer  is  not  restricted  to  On  wbat 
carrying  on  business  on  his  own  premises,  but  may  conduct  ^*^^i^ 
sales  on  any  premises  he  chooses.    But  care  should  be  taken  conducted, 
tliat  the  consent  of  the  lessor  is  obtained,  where  it  is 
intended  to  hold  the  sale  in  a  house  the  lease  of  which,  as 
is  frequently  the  case  with  town  houses,  contains  a  covenant 
that  the  lessee  will  not  permit  a  sale  by  auction  upon  the 
pTemiBes  without  the  consent  of  the  lessor ;  for  the  lessor 
would  probably  be  able  to  obtain  an  injunction  against  a 
bteach  of  such  covenant,  and  thereby  to  prevent  the  sale 
from  being  held  (Jb).    Whether,  in  the  absence  of  such  a 


[a)  AfUe,  p.  14. 

[V)  Preruk  v.  3facale,  2  Dr.  &  War.  269,  276  ;  c£.  Lundey  v.  Waffiter, 
1  I>e  a.  K.  &  G.  604  ;  21  L.  J.  Ch.  898  ;  Joyce  on  Injunctions,  6Set9eq, 
Such  a  covenant  was  held  to  be  broken,  and  the  lease  forfeited,  where  the 
lessee  gave  a  bill  of  sale  on  his  goods,  with  a  power,  which  the  grantee 
exercised,  to  seU  by  auction  in  default  of  payment;  although,  when  the 
paction  was  actnaJly  held,  the  lessee  had  mortgaged  the  house  by  a  sub- 
'^  and  executed  a  genend  assignment  for  the  benefit  of  his  creditors  ; 
ToUmny.  Portburyy  L.  E.  7  Q.  R  844  ;  41  L.  J.  Q.  B.  98  ;  26  L.  T. 
N.  a  292 ;  20  W.  E.  441. 
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Parol 
licence  to 
enter  pre- 
mises. 


Goods  on 
premises  of 
aactioneer, 
for  sale, 
priyileged 
from  dis- 
tress. 


covenant,  a  landlord  who  has  let  a  dwelling-house    as    a 
dwelling-house  can  obtain  an  injunction  to  restrain  tlie  use 
of  the  house  for  the  purpose  of  holding  auctions,  does  not 
appear  to  have  been  decided ;  but,  under  a  lease  of  a  shop, 
back  shop  and  cellar,  there  is  not  necessarily  {i.e.  apart 
from  special  agreement)  inherent  in  the  subject  a  prohibition 
against  the  use  of  it  for  the  sale  of  goods  occasionally  bj 
public  auction  (c),    A  parol  licence  to  enter  premises  for 
the  purpose  of  selling  goods  there  is  revocable  ;  and  if 
a  person  who  has  engaged  an  auctioneer  by  parol  merely 
to  sell  goods  upon  his  premises  revokes  his  consent  to  the 
auctioneer  being  there,  the  latter  has  no  right  to   con- 
tinue on  the  premises,  although  he  has  incurred  expenses 
in  allotting  and  selling  the  goods,  and   only  wishes   to 
remain  for  the  purpose  of  delivering  the  goods  to   the 
purchasers  (d). 

If  the  sale  is  held  on  the  premises  of  the  auctioneer, 
goods  sent  there  for  the  purpose  of  being  sold  by  auction 
cannot,  while  there,  be  distrained  for  rent  («),  even  if  the 
premises  consist  of  a  room  only  hired  temporarily  for  the 
purpose  of  the  sale  and  from  a  person  who  had  no  authority 
to  let  it  (/).  This  privilege  does  not,  however,  extend  to 
goods  on  premises  not  in  the  occupation  of  the  auctioneer ; 


(c)  Keith  V.  Betd,  L.  R.  2  H.  L.  Sc.  89.  In  Moaes  t.  Tayhr,  11  W. 
R.  81,  Kinderaley,  V.-C,  is  reported  to  have  doubted  whether  holding  a 
mock  auction  would  be  a  breach  of  a  covenant  not  to  carry  on  ''any  offen- 
sive trade."  A  private  house  where  a  sale  by  auction  takes  place  is  *'  a 
place  of  public  resort"  within  the  Vagrant  Act,  5  Geo.  IV.  c  83,  s.  4  ; 
SeweU  V.  Taylor^  7  0.  B.  N.  8.  160  ;  29  L.  J.  M.  C.  60. 

(d)  Taplin  v.  Fhrence,  10  C.  B.  74i ;  20  L.  J.  C  P.  137  ;  16  Jur.  402. 

(e)  Adanu  v.  Grane,  1  C.  &  M.  880 ;  2  L.  J.  Ex.  105.  As  to  distress 
generally  see  poatf  Gh.  XIV.,  s.  3. 

(/)  Br(nvn  v.  Arunddl,  10  C.  B.  64  ;  20  L.  J.  C.  P.  80  ;  WiUiaiM  v. 
Hdme»,  8  Ex.  861 ;  22  L.  J.  Ex.  283 ;  cf.  LyoM  v.  EUioU,  1  Q.  B.  D. 
210,  216  ;  46  L.  J.  Q.  B.  159.  Unless,  perhaps,  in  the  latter  case,  the 
rightful  owner  had  objected ;  Brown  v.  Arundell,  uH  ntpra. 
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and,  therefore,  where,  a  sale  by  auction  of  A.'s  goods  having 
been  advertified  to  be  held  on  A.'s  premises,  B.  sent  some 
articles  to  be  sold  at  the  same  time,  and  these  were  dis- 
trained  during  the  auction  by  A/s  landlord,  it  was  held  that 
the  distress  was  valid  (^). 

Where  the  distress  would  be  lawful,  it  seems  that  the  Tlu«atened 
auctioneer  would  have  the  vendor's  authority  to  pay  it  off  ^^f*"^®^®"* 

,  •'         •'^^  other  pre- 

before  the  sale,  provided  it  did  not  amount  to  more  than  the  mises. 
fair  value  of  the  goods  (A),  but  that  he  could  not  charge  the 
vendor  with  the  amount,  if  the  levy  took  place  after  the  sale  («). 

An  auctioneer  "  has  a  possession  coupled  with  an  interest  Auction- 
in  goods  which  he  is  employed  to  seD,  not  a  bare  custody,  perty^n 
like  a  servant  or  shopman "  (J).     He  can  maintain  an  e^ 
indictment  against  any  one  who  steals  them  (^),  and  an  him.  ^ 
^tion  against  a  person  who  wrongfully  removes  them  out 
of  liis  possession  (Z).    The  responsibility  of  the  auctioneer 
for  goods  entrusted  to  him  for  sale  forms  the  subject  of  a 
separate  chapter  (m). 

The  auctioneer  should  always  have  his  licence  with  him  at  Auctioneer 
tlie  sale,  ready  for  production  upon  demand  made  by  the  ^ye*his 
proper  authorities  ;  for,  if  he  is  unable  to  produce  it,  he  may  licence 
be  required  to  deposit  £10,  and  if  he  fails  to  make  such  **     ®  * 
deposit,  the  sale  may  be  stopped,  and  the  auctioneer  himself 
taken  into  custody  (n). 

(3]  Lyons  T,  EUiottf  ubi  tupra, 

W  Sweeting  v.  Turner,  L.  E.  7  Q-  B.  310,  314 ;  41  L.  J.  Q.  B.  58. 

(t)  After  the  sale  the  property  would  remain  at  the  risk  of  the  purchafier  ; 

(JD  Per  Ijocdi  Loughborough,  in  WiUiaim  y.  MiUingtotif  1  H.  Bl.  81, 
^ ;  approved  per  Mellor,  J.,  in  Wodfe  v.  Home,  2  Q.  B.  D.  366,  368  5 
^^  L.  J.  Q.  B.  634,  536  ;  and  per  Yiy,  J.,  in  Davis  y.  AHingaMf  49 
I^  J.  Ch.  609. 

{i)  Viz.,  in  his  capacity  of  bailee  ;  ci  Archbold,  354. 

(0  See  the  cases  cited  in  note  (j),  supra,  AlUer  with  fixtures  to  be 
<ietached  by  the  purchaser ;  Davis  v.  Danks,  3  Ex.  436  ;  18  L.  J.  Ex.  213. 

(m)  Poti^  Ch.  XIII. 

(a)  Qt  ante,  p.  18. 
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andexHbit     He  is  also  required,  under  a  penalty  of  £20,  before  com- 
&c!^n°^^    mencing  a  sale,  to  affix  or  suspend,  in  some  conspicuous 
sale-room,  part  of  the  place  where  the  sale  is  held,  and  to  keep  exposed 
during  the  sale,  a  ticket  or  board  with  his  full  christian 
name,  surname  and  residence  painted,  printed  or  written 
upon  it  in  large  letters  publicly  visible  and  legible  (o). 
He  must        The  auctioneer  being  an  agent  employed  to  effect  the  sale 
Ids  Instruc-  ^^  Property  by  competition,  his  duty  is  to  obtain,  by  that 
tions.         mode  of  sale,  the  best  price  which  such  property  will  fairly 
fetch ;  and  he  must  not  sell  for  a  less  price  or  in  a  different 
manner  than  may  be  specified  in  his  instructions.    Where 
he  has  no  instructions,  he  must  pursue  the  accustomed  course 
of  his  business  (p). 
His  duty        Moreover,  he  must,  in  general,  effect  the  sale  himself  (q)  ; 
personal,     although,  perhaps,  he  may  employ  his  clerk  to  use  the 
hammer  and  make  the  outcry,  provided  this  be  done  under 
his  own  immediate  direction  and  supervision  (r),  or  even, 
under  special  circumstances,  to  write  down  the  name  of  the 
purchaser  («). 
Conduct  of      The  usual  mode  of  conducting  the  different  kinds  of 
***^®-  sales  by  auction  has  been  already  described  (/).    In  ordinary 

cases,  the  auctioneer  has  the  right  to  prescribe  the  rules  of 
bidding  and  the  terms  of  sale,  provided  he  does  not  contra- 
vene the  written  particulars  and  conditions,  if  there  are 

(o)  8  &  9  Vict.  c.  15,  8.  7  ;  see  Appendix,  po9t,  p.  389. 

(p)  Cf.  ante,  pp.  24,  35. 

iq)  Cf.  ante,  p.  29. 

(r)  Commonwealth  y.  Hamden,  19  Pickering,  482  ;  Story,  Con.  §828. 
Mr.  Story,  referring  to  the  above  case,  which  was  decided  in  1851  in  the 
Supreme  Court  of  Massachusetts,  goes  on  to  say  that  the  auctioneer  is  not 
bound  in  all  cases  to  become  the  orator  on  the  occasion  of  the  sale,  and  that 
his  occasional  absence  from  the  room  will  not  invalidate  the  sale.  Ihis 
may  be  so  ;  but  the  auctioneer  might  be  liable  to  his  emijloyer  in  an  action 
for  negligence,  although  the  sale  was  not  void. 

(»)  See  pott,  pp.  154  et  itq.  It  is  a  common  practice  for  anctioneen  to 
entrust  thdir  lesa  important  sales,  at  any  rate  of  goods,  whoUy  to  their  clerks. 

(Q  Ante,  pp.  2  et  ieq. 
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any  (u).     The  particnlarSy  or  catalogae^  and  conditions,  when  Partica- 
there  are  any,  should  be  circulated  in  the  sale-room  before  ^^j^^'i^ 
the  oonuneiioeiiient  of  the  sale  (v)  and  publicly  exposed  to  distributed, 
view  on  a  hoard  or  paper  attached  to  the  auctioneer's  desk 
or  the  walls  of  the  room,  so  that  the  public  may  know  on 
what  terms    they  bid  and  be  fixed  with  notice  of  their 
contents  («?).    After  stating,  or  referring  to,  the  particu-  and  read 
laiB,  saying,  when  such  is  the  fact,  that  the  sale  is  without  ©^^  by 
reserve  (x),  and  declaring,  if  necessary,  or  alluding  to,  the 
conditions  (y),   the  auctioneer  should  read  out,  or  give 
the  substance   of,   any  document  announced  to  be  read 
at   the    sale.      If  any   error  or  omission  has  been  dis- 
coyeied  in  the  particulars,  or  catalogue,  or  conditions,  since  Enon  in 
their  first  publication,  the  same  shoidd  be  carefully  rectified,  ^^^>  ^^^ 
and  pains  taken  that  only  corrected  copies  are  distributed  ^ith.  ^ 
in  the  sale-room.    The  auctioneer  should  also  verbally  refer 
to  the  alterations  that  have  been  made,  and  draw  the  atten- 
tion of  those  present  to  them  ;  and  he  should  clearly  explain 
any  ambiguity  that  there  may  be  (z). 

If  it  is  no  longer  intended  to  put  up  any  lots  that  have  With- 
been  advertised  for  sale,  the  fact  should  be  announced  .^™^*^  ®^ 
as  soon  as  possible,  although  the  auctioneer  is  not  liable  for 
withdrawing  them  without  notice,  if  he  has  acted  bo?id 
fide  (a).    And  when  the  property  to  be  sold  has  been  ad-  Property 


(«)  Stoiy,  Con.  §  321  ;  Ag.  §  107  ;  Paley,  P.  &  A  862 ;  and  cf.  ante, 
p.  25. 

{v)  CI  ante,  p.  88. 

(v)  Metnard  v.  Aldridgtj  3  Esp.  271 ;  Bywaier  ▼.  Rickardton,  1  A. 
ft  K  508  ;  3  N.  &  M.  748. 

(a;)  CI  jpo$t,  p.  126. 

(y)  See  aiOe^  pp.  88,  89. 

(z)  AnUt  p.  56.  It  cannot  be  too  constantly  bome  in  mind  that,  where 
there  is  a  written  contract,  all  alterations  should  be  reduced  into  writing 
and  embodied  in  it  before  signature. 

(a)  HarrU  t.  Mckerson,  L.  B.  8  Q.  B.  286  ;  42  L  J.  Q.  B.  171 ;  21 

I  2 
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of  tliiid      vertised  cus  belonging  to  a  certain  person,  and  the  propertjr 
P^^y*        of  another  is  sent  in  to  be  sold  along  with  it,  the  auctioneer* 
oaght  to  mention  the  fact,  if  the  ownership  may  influence 
the  sale  (b).    It  may  amount  to  a  misrepresentation  on. 
his  part  to  sell  goods  as  belonging  to  A.,  which  he  knows  to 
belong  to  B.  (c). 
CaUing  on       Before  calling  upon  the  company  for  their  biddings,  the 
^    ^"'      auctioneer  usually  expatiates  upon  any  particular  feature 
in  the   property  which  he  considers  deserving  of  their 
consideration.    Although  in  this  stage  of  the  proceedings 
a  certain  degree  of  latitude  is  allowed  to  the  auctioneer, 
he  must  take  care  that  what  he  intends  as  mere  commen- 
dation does  not  amount  to  a  warranty  or  a  misrepresenta- 
tion of  fact. 
Wairanty,       ^'  Au  aflSrmation  at  the  time  of  sale  is  a  warranty,  pro- 
^^*         vided  it  appear  on  evidence  to  have  been  so  intended  "  (d), 
*  If  the  auctioneer,  or  his  employer  through  him,  "  expressly 
Ward  V.    States  upon  a  sale  that  he  gives  no  warranty,  and  that  the 
ffobbs.       goods  sold  must  be  taken  with  all  faults,  but  goes  on  expressly 
to  say,  in  addition  to  that,  that,  so  far  as  he  knows,  or  beUeves, 
or  has  reason  to  believe,  the  goods  are  free  from  any  particular 
fault  ....  and  it  can  afterwards  be  proved  that  to  his 
knowledge  the  goods  are  not  free  from  fault,  then,  notwith- 
standing the  negation  of  warranty,  an  action  would  lie 

W.  B.  686  ;  28  L.  T.  N.  B.  410.  But  if  he  make  a  representation  that 
certain  property  will  be  sold,  knowing  at  the  time  that  it  will  lie  with- 
drawn, he  will  be  liable  to  compensate  an  intending  pnrcluuser  who  has 
acted  on  the  futh  of  the  representation ;  Mainprice  v.  WtttUyf  6  B.  &  SL 
421  ;  34  L.  J.  Q.  B.  229  ;  14  W.  B.  9 ;  13  L.  T.  N.  S.  560 ;  Richxirdaon 
V.  SUvetter,  L.  E.  9  Q.  B.  84  ;  43  L.  J.  Q.  B.  1. 

(6)  BexweUy.  Christie,  1  Cowp.  895,  897  ;  IfiU  v.  Gray,  1  Stark.  434. 

(c)  Coppin  V.  Oraiff,  7  Taunt.  248. 

{d)  Per  BuUer,  J.,  in  Padey  v.  Freeman,  3  T.  R.  61, 57  ;  2  Sm.  L.  C. 
64,  72 ;  cf.  Bannerman  v.  White,  10  C.  B.  N.  S.  844 ;  31 L.  J.  C.  P.  28. 
And  such  a  representation  is  a  warranty,  if  made  during  the  treaty  for  a 
sale,  provided  it  be  not  subsequently  withdrawn,  or  expressly  excluded  by 
the  terms  of  the  contract  of  side  ;  Broom,  C.  L.  344. 
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agamst  him  for  deceit "  (e)  ;  or  even^  it  would  seem,  for  a 
qualified  warranty.    Where  the  defendant,  in  answer  to  a  Qo^lified 
qaestion  by  the  plaintiff^  said  that  a  mare  was  sonnd  to  the  ^""^^y* 
best  of  his  knowledge,  but,  on  being  asked  for  a  warranty,  re-  jfr^od  r. 
fused  to  give  one,  saying :  **  I  never  warrant,  I  would  not  even  Smith, 
warrant  myself,'*  and  it  was  proved  that  he  knew  that  the 
mare  was    nnsonnd,  this    was    held    to    be   a  qnalified 
warranty  that  the  mare  was  sound  to  the  best  of  his  know- 
ledge (/).     And  apparently  a  similar  result  would  follow, 
if  a  statem^ent  were  made  recklessly  and  without  reasonable 
ground  for  believing  it  to  be  true  (^). 

But  the  representation  must  form  part  of  the  contract  of  A  mere 
sale  and  not  be  a  mere  expression  of  opinion  made  antece-  ^JP*^®"^ 

*  *  of  opinion 

dently  to  the  sale,  as  an  inducement  to  buy.    Where  the  no  war- 
defendant,  whose  horse  was  at  an  auction-stable  for  sale,  '^^y- 
seeing  the  plaintiff  examining  the  horse,  told  him,  bond  fide, 
that  it  was  ^'  sound  in  every  respect,"  and,  the  horse  being  Tanque 
put  up   for    sale  without  a  warranty  on    the  following  *^y 
day,  the    plaintiff   became  the    purchaser,  it    was    held 
thai  what  was  said  before  the  sale  was  not  a  warranty,  but 
a  mere  representation,  for  which,  although  contrary  to  the 
fact,  the  defendant  was  not  liable,  unless  it  was  fraudulently 
made  (A).    !Nor  will  mere  passive  acquiescence  in  the  self* 
deception  of  the  buyer  be  sufScient,  in  the  absence  of 
fraadulent  concealment,  to  avoid  the  contract  (t). 

(«)  Per  Loid  Cairns,  L.  C,  in  Ward  t.  Hobbs,  4  App.  Cas.  13,  20  ;  48 
Ik  J.  Q.  a  281,  284.     Cf.  antCy  p.  60. 

(/)  Wood  V.  Smith,  4  G.  &  P.  45  ;  5  Man.  &  B.  124. 

Q)  Seat  River  SUver  Mining  Co,  v.  Smith,  L.  B.  4  H.  L.  64,  79 ; 
Pvliford  T.  Richards,  17  Bear.  87,  94  ;  Rawlins  ▼.  Wickham,  8  Be  G. 
&  J.  304,  316 ;  Evans  v.  Edmonds,  18  C.  B.  777, 786 ;  AU,-Qen.  y.  Ray, 
L  B  9  Ch.  397,  405 ;  43  L.  J.  Ch.  478. 

iA)  Hopkins  v.  Tanqueray,  15  C.  B.  130  ;  23  L.  J.  C.  P.  162  ;  cf. 
Studey  t.  Bailey,  1  H.  &  C.  405,  416 ;  31  L.  J.  Ex.  483.  As  to 
the  meaning  of  the  term  **  soundness,"  see  ante,  p.  59. 

C»)  BiU  T.  RaUs,  2  H.  &  N.  299  ;  27  L.  J.  Ex.  45  ;  Smith  y.  ffughes. 


nns  T. 


118  THE  SALE.  [part   I. 

When  When  the  contract  has  been  reduced  into  writing,  the 

'"^*^*y     existence  of  the  warranty  cannot  be  proved  by  oral  evi- 
must  be  in  •  x-  •/ 

writing,      dence  ;   but  the  purchaser  can  adduce  such  evidence  to 
show  that  the  vendor  fraudulently  obtained  his  consent 
to  the  bargain  by  means  of  a  representation  which  was 
false  to  the  latter's  knowledge  (/). 
When  it  is      On  a  ssle  of  goods  which  the  buyer  has  no  opportunity  of 
implied,     inspecting,  there  is  an  implied  warranty  that  the  goods 
answer  the  description  given  of  them,  and  that  they  are 
merchantable  under   that  description,  the  maxim  caveat 
emptor  not  applying  in  such  a  case  (Jc).    And  on  a  sale  by 
sample,  there  is  an  implied  warranty  that  the  sample  is 
fairly  taken  from  the  bulk  of  the  commodity  ;  but  not  that 
the  bulk  is,  at  the  time  the  sample  is  exhibited,  of  the  same 
quality  and  description  as  the  sample  (Z).    And,  in  some 
cases,  a  warranty  of  the:  vendor's  title  to  the  goods  sold  will 
be  implied  (m). 
Merchan-        By  25  &  26  Vict.  c.  88,  ss.  19  and  20,  the  vendor  of  an 
Act  18^2."  article  bearing  a  trade-mark,  or  a  description  of  its  number, 
quantity,  measure  or  weight,  or  a  designation  of  the  place 
where  it  has  been  made,  is  to  be  deemed  to  contract  with 
the  purchaser  that  the  trade-mark  is  genuine,  or  that  the 
Hop  Act,     description  or  designation  is  true.    And  s.  18  of  29  Vict, 
c.  37,  enacts  that  every  person  selling  hops  in  any  bag  or 


1866. 


L.  B.  6  Q.  B.  597  ;  40  L.  J.  Q.  B.  221  ;  Ward  v.  HMs,  4  App.  Gas. 
13  ;  48  L.  J.  Q.  B.  281. 
O*)  Add.  Con.  495,  500. 
Sale  of  ^^^  ^^^'  ^°^-  ^^^  »  "^^^^  ^-  '^^'»  li.  B.  3  Q.  B.  197  ;  37  L.  J.  Q.  B. 

article  for  ^^  *  ^^^  ^'  Qrtgsm^  L.  B.  4  Ex.  49  ;  38  L.  J.  Ex.  12.  On  the  sale 
snecific  ^^  ^^  article  for  a  specific  purpose  there  is  a  warranty  by  the  vendor  that 
^^T^L  it  is  reasonably  fit  for  the  purpose,  and  there  is  no  exception  as  to 
parpoBc  i^^j^i  undiscoyerable  defects ;  EandaU  v.  Newson,  2  Q.  B.  D.  102  ;  46  L 
J.  Q.  B.  259  ;  ffyman  y.  Nye,  6  Q.  B.  D.  685. 

{I)  Add.  Con.  495 ;  Sayers  y.  London  and  Birmingham  Flint,   GUut 
and  Alkali  Co.,  27  L.  J.  Ex.  294. 
(m)  See  Tpont,  p.  193. 
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pocket  marked  with  any  name,  &G.y  intended  to  indicate  the 
mime  of  the  person  by  whom,  or  the  place  where,  or  the 
year  when,  sach  hops  were  grown,  shall  be  deemed  to  con- 
tract that  the  description  &c.  were  genuine  and  tme  and  in 
aocoidanoe  with  the  act  and  with  48  Geo.  III.  c.  134,  and 
54  Geo.  ni.  c.  123. 

It  has  not  been  expressly  decided  whether  an  auctioneer  Auction- 
bas  an  impKed  authority  to  warrant  goods  which  he  is  m-^^^^ 
stnicted  to  sell ;  but  it  is  thought  that,  if  it  is  the  general  to  warrant. 
^nraotioe  in  his  employer's  business  to  warrant  the  articles 
sold,  an  authority  will  be  impUed  in  the  auctioneer  to 
i^urant  soch  articles,  but  not  otherwise  (n). 

If,  in  selling  goods,  the  auctioneer  warrants  them  to  be  Anction- 
ol  a  certain  quality  or  species,  and  does  not  disclose  the  ^^^  ^ 

name  of  his  principal,  he  will  be  personally  liable  on  the  warranty. 

warranty  ;  bat  if  he  does  disclose  the  name  of  his  prindpal, 

and  acts  within  his  authority,  he  will  not  be  liable  (p). 
The  lots,  if  the  sale  is  in  lots,  are  put  up  in  succession,  inie 

and  the  biddings,  once  conunenced,  are  continued  as  long  biddings. 

as  any  person  will  increase  upon  the  previous  bidding. 

The  biddings  need  not  be  by  word  of  mouth  (p).    As  a 

(n)  Alexander  t.  Gibson^  2  Gamp.  555  ;  SandUands  v.  Marsh,  2  B. 
&  Aid.  673,  679  ;  JHngU  v.  ffare,  7  C.  B.  N.  S.  29  ;  L.  J.  C.  P.  143; 
6  Jut.  N.  8.  179  ;  Howard  v.  Sheioard,  L.  R.  2  C.  P.  US  ;  36  L.  J.  C. 
P.  42  (where  it  was  held  that  the  servant  of  a  horse-dealer  had  an  im- 
ptied  ttathority  to  warrant,  eren  though  he  had,  unknown  to  the  purchaser, 
noeived  orders  not  to  warrant ;  but  the  servant  of  a  private  person,  em- 
ployed on  one  particular  occasion  to  sell  a  horse,  has  no  implied  authority 
to  WMrrant ;  Brady  v.  Tod,  9  C.  B.  N.  S.  592 ;  30  L.  J.  C.  P.  223) ; 
^rttt  V.  Clowser,  3  C.   P.  D.  376,  386;  Add.  Con.  503.     See  also  post- 
script, post,  p.  130  ;  and  Bank  of  Scotland  v.  Watson,  1  Dow,  40,  45. 
J^o)  Eiory,  Con.  §  333.     In  the  first  instance  he  can  recover  from  his 

principal,  if  he  has  not  exceeded  his  authority,'  or  if  his  principal  has 

ratified  his  act,  and  there  has  been  no  fraud  on  his  part ;  Adamson  ▼. 

Jam«,  4Bing.  W,  72 ;  12  Moo.  C.  P.  241. 
(p)  R,  Y.  TaiJ^nr,  M'Cle.  362 ;  Price,   636,  sub  nom.  Att,'Gtn,   y. 

i'ayfor.    8ee  anJU,  p.  9. 
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general  rule,  the  names  of  the  bidders  are  not  recorded, 
except  where,  from  the  importance  of  the  transaction,  or  f or- 
some  other  reason  (q),  formah'ty  is  required,  when    the 
auctioneer  writes  down  the  biddings  as  they  occur,  with  the 
Puffers       names  of  the  respective  bidders.    The  vendor  may  bid,  by 
^®-  himself  or  his  agent  or  agents,  to  the  extent  to  which  he 

has  expressly  reserved  the  right  to  do  so  ;  but,  to  render  a 
sale  binding  on  the  purchaser,  the  biddings  must  be  ob- 
tained without  fraud,  and  not  by  means  of  puffers,   by- 
bidders,  whifehonmis  or  decoy  ducks    employed  for  the 
purpose  of  unduly  enhancing  the  value,  under  a  secret 
understanding  that  they  shall  not  be  bound  by  their  bids  (r). 
Duress.       Duress  is,  of  course,  unlawful ;  and  not  only  may  money 
paid  under  fear  of  violence  or  illegal  detention  be  re- 
covered back  (s),  but  a  person  obtaining  money  by  means  of 
threats  may  be  convicted  of  larceny  {t).    And  if  an  auc- 
tioneer conspire  with  his  principal  to  practise  a  fraud  upon 
the  bidders,  he  will  have  no  remedy  against  him  for  any 
damages  he  may  have  had  to  pay  to  a  party  defrauded  (w). 
Unfairness      On  the  Other  hand,  there  must  be  no  unfairness  on  the 
0?  bidders.  P^^  ^^  ^^^  bidders.    In  one  case  the  Court  refused  specific 
performance  to  a  purchaser  on  the  ground  that  he  had 
deterred  bidders  by  employing  a  known  agent  of  the  vendor 
to  bid  for  him  (v).    And,  indeed,  where  upon  a  sale  by  auction 

"  "     '  '  •  111  II  >■■■■-  — — -    ■        -    m^  ■        — 

(q)  E.g,f  when  the  sale  is  under  a  decree,  every  bidder  is  required  to 
sign  his  name,  and  the  sum  he  offers,  on  an  official  bidding  paper ;  see 
post  J  p.  868.  Mr.  House  has  suggested  that  this  plan,  or  some  modification 
of  it,  might  with  advantage  be  more  generally  adopted. 
Sham  bids  (r)  Story,  Con.  §  337  ;  cf.  post,  Chap.  VII.  But  if  neither  vendor  nor 
by  stranger,  auctioneer  authorizes  sham  bids,  they  are  not  liable,  the  purchaser's 
remedy  being  against  the  party  making  them  ;  Story,  Con.  §  338. 

(»)  Notes  to  Marriott  v.  Hampton^  2  Sm.  L.  C.  405,  413. 

{t)  Reg,  v.  M'Grath,  L.  R.  1  C.  C.  R.  205 ;  39  L.  J.  M.  C.  7 ;  andsee 
Archbold,  pp.  374,  453. 

(w)  Merryweather  v.  Nixan,  8  T.  R.  186  ;  2  Sm.  L.  C.  627. 

{v)  Twining  v.  Morrice,  2  Bro.  Ch.  326 ;  approved  in  Ihiones  v.  Graze- 
Irook,  8  Mer.  200,  209. 
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the  purchaser  had  induced  the  vendor  to  thmk  that  he  should 
not  bid,  and  so  put  him  off  his  guard,  and  the  estate  was 
knocked  down  to  him,  owing  to  a  misapprehension  on  the 
part  of  the  person  employed  to  make  the  reserved  bidding, 
the  Court  refused  to  enforce  the  contract  at  his  suit  {w). 
And  it  seems  that  a  purchaser  who  bids,  for  goods  without 
intending  to  pay  for  them  is  guilty  of  a  fraudulent  mis- 
representation which  would  avoid  the  contract  {x).    It  is, 
in  general,  considered  unfair  for  any  one  wilfully  to  inter- 
fere so  as  to  prevent  others  from  freely  joining  in  the  com- 
petition, or  wilfully  to  use  means  whereby  the  result  of  the  sale 
is  turned  to  the  disadvantage  of  the  seller.  Where  a  bidder  at  Fuller*  v. 
an  auction-sale  of  a  barge  taken  under  an  execution  stated     '^  '"'"*' 
to  the  company  present  that  he  had  a  claim  against,  and 
had  been  badly  used  by,  the  late  owner  of  the  barge,  in 
consequence  of  which  others  were  deterred  from  bidding, 
and  he  and  a  friend  of  his  were  left  the  only  bidders, 
it  was  held  that  there  was  no  legal  sale,  and  that  the  vendor 
was  justified  in  refusing  delivery  of  the  barge  {y).    But  an  Knock  out 
^cement  between  iutending  purchasers  not  to  bid  against     ®^* 
each  other  is  not  illegal  {z)  ;  and  in  some  trades  knock  out 
sales  {a)  are  common  {I). 

(w)  Mason  y.  Armttciffe,  13  Yes.  25. 

{x)  ExparU  WkiUaker,  L.  R.  10  Ch.  446,  449  ;  44  L.  J.  Oh.  91,  92  ; 
where  it  was  held  that  the  mere  fact  that  a  person  bought  goods  at  an 
auction,  after  having  been  served  with  a  petition  on  which  he  was  snb- 
seqnentiy  adjudicated  a  bankrupt,  did  not  amount  to  a  misrepresentation 
80  as  to  avoid  the  contract  and  entitle  the  vendor  to  a  return  of  the  goods. 

(y)  Fuller  v.  Abrahams,  3'B.  &  B.  116  ;  6  Moore,  816. 

{z)  Oalton  V.  Emtiss,  1  Coll.  243  ;  8  Jnr.  507  ;  cf.  In  re  Carew*8  Estate 
Act,  26  Beav.  187  ;  28  L.  J.  Ch.  218 ;  Jleffer  v.  MaHyn,  36  L.  J.  Ch.  872  ; 
15  W.  E.  390  ;  W.  N.  1867,  50,  75  ;  Chattock  v.  MuUer,  8  Ch.  D.  177. 

(a)  A  knock  out  sale  is  where  several  persons,  before  attending  a  sale  Knock  out 
by  auction,  agree  together  that  one  of  them  only  shall  bid  for  any  par-  sale  de- 
ticular  article,  and  after  the  sale  put  up  privately  amongst  themselves  fined, 
the  goods  that  each  has  bought  at  the  auction,  dividing  the  difference 
between  the  price  at  which  the  goods  were  originally  bought  and  that 
vhich  was  subsequently  realized. 

(6)  Kaclach.  16,  n.,  where  the  learned  author  suggests  that  the  mischiefs 
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Auctioneer      An  auction  being  an  open  sale,  the  auctioneer  cannot,  iu 
Sr?d^*   general,  refuse  to  accept  biddings  ;  but,  where  the  sale  is 
Exce  tio  8  ^^^0^**  reserve,  he  ought  not  to  accept  a  bidding  from  tho 
Vendor.    '  vendor  or  any  one  acting  on  his  behalf  (c).  If  property  is  pufc 
up  with  a  right  of  bidding  once  reserved  to  the  vendor,  that^ 
right  is  exercised,  if  the  auctioneer,  with  the  vendor's 
authority,  start  the  property  at  a  certain  sum,  and  the 
purchafier  may  avoid  the  contract,  if  the  auctioneer  make,  or 
accept,  a  further  bidding  for  the  vendor  (d).  The  auctioneer 
should,  moreover,  refuse  to  accept  the  biddings  of  persons 
who  labour  under  an  incapacity,  such  as  infants,  lunatics, 
drunken  persons  or  people  standing  in  a  fiduciary  relation 
to  the  property  sold. 
Infants.         By  the  Infants  Relief  Act,  1874  (e),  contracts  for  the  sale 
to  infants  of  goods  other  than  necessaries  are  absolutely 
void  ;  and  an  infant  cannot  be  adjudicated  a  bankrupt  in 
respect  of  debts  incurred  by  him  under  such  contracts  (/). 
But  although  an  infant  can  abandon  a  contract  into  which 
he  has  entered,  he  cannot,  perhaps,  except  under  special 
circumstances,  recover  money  which  he  has  actually  paid 
under  it  (g).    If  an  infant  has  induced  a  contract  with  him 

occasioned  by  such  agreements  may  be  obviated  by  fixing  a  reserved  price. 
He  goes  on  to  add  that  in  Scotland  such  agreements  vitiate  the  sale.  And 
see  Levi  v.  Levi,  6  G.  &  P.  239  (a  nisijtrius  case),  where  Gumey,  B.,  said, 
referring  to  knock  out  sales  :  **  Owners  of  goods  have  a  right  to  expect 
at  an  auction  that  there  will  be  an  open  competition  from  the  public ;  and 
if  a  knot  of  men  go  to  an  auction  upon  an  agreement  among  themselves  of 
the  kind  above  described,  they  are  guilty  of  an  indictable  offence." 

(c)  Post,  Chap.  VII.,  &ndpo8tf  p.  126. 

{d)  See  judgment  of  Grove,  J.,  in  ParJUt  v.  Jepson,  46  L.  J.  Q.  B. 
529  ;  36  L.  T.  N.  S.  251. 

{e)  37  &  38  Vict.  c.  62,  s.  1.  As  to  what  are  necessaries,  see  Foil. 
Con.  49 ;  Add.  Con.  117  ;  Leake,  549. 

(/)  Ex  parte  Jones,  18  Ch.  D.  109;  50  L.  J.  Ch.  673.  An  in&nt 
cannot  obtain  specific  performance  of  a  contract  other  than  for  necessaries, 
nor  can  the  otiier  party,  it  appears,  rescind  it ;  Dart,  1044 ;  Sugd.  217  ; 
Flight  V.  BdOand,  4  Buss.  298. 

(g)  Dart,  26  ;   Poll   Con.  44 ;  Ex  parU  Taylor,  8  De  G.  M.  &  G. 


CHAP.   VI.]  THE  SALE.  123 

hj  an  express  representation  (h)  that  he  was  of  fall  age,  he 
is  liable  in  equity  for  the  f rand,  and  in  such  a  case  it  has 
been  decided  thi^,  if  he  becomes  bankrupt  after  he  is  of  full 
age,  the  person  who  has  been  defrauded  can  prove  in  the 
bankraptcy  for  the  amount  of  the  equitable  liability  result- 
ing from  the  fraud  (t).  An  infant  can  act  as  agent  for 
another  person  (/)• 

A  married  woman  can  purchase  so  as  to  bind  her  separate  Married 
estate  (k)  ;  but  she  cannot  pledge  her  husband's  credit  ^o^en. 
without  authority  from  him,  either  express  or  implied  (Z). 

With  regard  to  lunatics,  the  rule  appears  to  be  that  sale-  Lunatics, 
transactions  with  a  person  apparently  sane,  but  afterwards 
found  to  he  of  unsound  mind,  wUl  not  be  set  aside  against 

those  who  have  dealt  with  him  in  the  band  fide  belief  that 

he  was  of  competent  understanding  (m). 
A  contract  into  which  a  person  has  been  induced  to  enter  Drunkards. 

while  in  a  state    of    complete   intoxication  will  be    set 

254,  a  case  before  the  act,  where  it  was  held  that  an  infant  who  had  paid 
a  premium  on  entering  into  a  partnership  and  had,  before  coming  of  age, 
disaflfiimed  the  contract  could  not,  in  the  absence  of  fraud,  recover  his 
deposit. 

(A)  The  representation  must  be  express :  the  mere  fact  that  the  in&nt 
was  engaged  in  trade  would  not  be  sufficient ;  and  it  must  also  be  one 
that  would  naturally  deceive  the  person  to  whom  it  was  made ;  see 
judgment  of  Jessel,  M.B.,  in  £x  parte  Jones,  ubi  supra  ;  cl  Ndaon  v. 
^Miker,  4  De  G.  &  J.  458  ;  28  L.  J.  Gh.  760. 

(i)  Ex  parte  Unity  Banking  Association^  3  Be  G.  &  J.  63  ;  27  L.  J. 
B.33. 

(j)  Watkins  v.  Vince,  2  Stark.  868  ;  Add.  Con.  47. 

{k)  Dart,  28  ;  Leake,  554  et  seq.;  PoU.  Con.  58  etseq.  ;  Add.  Con.  127 
dseq, 

(0  Ddtenham  v.  MdUm,  6  App.  Cas.  24 ;  50  L.  J.  Q.  B.  155. 

(m)  Dart,  6  ;  Add.  Con.  140  ;  EUiott  v.  Ince,  7  Be  Gt.  M.  &  G.  475, 
488  ;  MoUon  v.  Camroux,  4  Ex.  17  ;  18  L.  J.  Ex.  356.  Evidence  of  the 
lunatic's  conduct,  as  well  before,  as  after,  his  signing  the  contract,  is  ad- 
missible for  the  purpose  of  fixing  the  other  contracting  party  with  notice 
d  the  insanity ;  Beavan  v.  M*J)onndl,  10  Ex.  184  ;  but  evidence  of 
general  reputation  of  lunacy  is  not  sufficient ;  Greenslade  v.  Dare,  20 
Beav.  284. 
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aside  (n)  ;  but  the  fact  that  he  was  eonsiderablj  in  liquoi* 
when  he  entered  into  the  agreement  is  not  alone  a  reaaoix 
for  refusing  specific  performance  against  him,  if  there  was 
no  fraud.    The  question  is  whether  he  entered  into   the 
agreement  with  full  understanding  and  knowledge  of  what 
he  was  doing  (p). 
Bankrupts.      The  title  of  a  trustee  in  bankruptcy  relates  back  to  the 
date  when  the  act  of  bankruptcy  upon  which  adjudication  is 
founded  was  committed ;  and  no  person  having  had  notice 
of  an  act  of  bankruptcy  available  for  adjudication  can  prove 
for  any  subsequent  debt  or   liability  contracted  by  the 
bankrupt  (p)  ;    but  a  debt   or  liability  incurred  by  the 
bankrupt  under  a  contract  made  in  good  faith  and  for 
valuable  consideration  before  the   date  of  the  order  of 
adjudication  with  a  person  not  having,  at  the  time  of 
making  such   contract,  notice  of   an  act  of  bankruptcy 
committed  by  the  bankrupt  may  be  proved  for  (q).    Notice 
of  an  act  of  bankruptcy  means  knowledge   thereof,   or 
wilfully    abstaining   from  acquiring  such  knowledge  (r) ; 
and  true  information  that  an  act  of  bankruptcy  has  been 
committed,  in  whatever  way  or  from  whatever  quarter 
it  may  come,  is  sufficient  (5). 

(n)  Cooke  v.  Clayioorth,  18  Ves.  12  ;  approved  in  Ndgle  v.  Baylor, 
3  Dr.  &  War.  60  j  Oore  v.  Oihson,  13  M.  &  W.  623  ;  Pitt  v.  Smkk,  3 
Camp.  83. 

(0)  LightfootY.  Jffer(m,  8  Y.  &  C.  686  ;  Sugd.  212 ;  Add.  Con.  319  ; 
Poll.  Con.  82.  'A  contract  made  by  a  man  when  drunk  may  be  ratified 
by  him  when  Bober ;  MaUhewa  y.  Baxter,  L.  R.  8  Ex.  132 ;  42  L.  J. 
Ex.  73. 

(p)  32  &  33  Vict.  c.  71  (Bankruptcy  Act,  1869),  a.  31. 

iq)  Ih,  88.  94,  §  3,  95.  For  definition  of  act  of  bankruptcy,  and  as  to 
commencement  of  bankruptcy  and  Testing  of  the  property  in  the  trustee, 
see  88. 6, 11, 15,  17  ;  post.  Appendix,  p.  398.  See  also  j70«^,  p.  189,  as  to 
trustee's  ri^t  to  disclaim. 

(r)  Bia-d  v.  Bom,  6  Man.  &  G.  143  ;  Ex  parte  SnowbaU,  L.  E.  7  Ch. 
534,549. 

(0  Lucat  Y.  Duiker,  6  Q.  B.  D.  84,  88 ;  50  L.  J.  Q.  B.  190. 
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Ab  a  general  rule,  porchafies  6f  property  towards  which  Trustees 
the  purchaser  Btandfi  in  a  fiduciary  position,  «.^.,  by  trus-  *^ 
tees  (f)y  solicitors  (u)  &c.,  may  be  set  aside  at  the  suit  of  the 
owner  or  a  party  interested  in  the  property  {v).    As  a  rule,  As  to  anc- 
the  auctioneer  should  not  bid  himself  :    he  cannot  buy,  J^  j"^^ 
either  for  himfielf  (ir),  or  for  a  third  party  (a?),  the  property 
which  he  is  employed  to  sell. 

I!  the  biddings  do  not  come  up  to  the  reserved  price,  the  The  re- 
aactioneer  withdraws  the  property,  or  the  lot,  whichever  it  ^^^^ 
may  be,  from  the  sale.    If  the  reserve  is  nearly,  but  not 
quite,  reached,  the  auctioneer,  supposing  his  instructions  to 

(0  J>ownes  T.  Grazebrook,  3  Mer.  200  ;  Sugd.  691.  The  rule  is  said  to  Tnistee  in 
he  more  than  ordinarily  stringent  against  assignees  or  trustees  of  hank-  i^ank- 
npts ;  Dart,  32  ;  and  in  a  recent  case,  whore  a  trustee  in  hankruptcy  ruptcy. 
purchased  the  property  of  the  dehtor,  his  conduct  was  disapprored, 
although  it  had  been  sanctioned  hy  a  resolution  of  the  creditors ;  In  re 
W^nmiyht,  W.   N.  1881,  138  ;  80  W.  R.   62 ;  In  re  Moore,  W.  N. 
1881,  151 ;  45  L.  T.  N.  S.  558 ;   30  W.  R.  123.     See  also  ^o:  parte 
Umt^  1  G  &  J.  69  ;  Ex  parte  Buxton,  ib,  355.     But  a  purchase  at  an  Trustee  for 
adeqnate  price  by  a  trustee  for  sale,  at  a  sale  hy  auction  which  is  in  fact  sale, 
conducted  hy  the  cestui  que  trust,  may  perhaps  be  supported ;  Dart,  43, 
dting  Coles  y.  Trecothick,  9  Ves.  234  ;  1  Smith,  233. 

(«)  Ex  parte  EenneU,  10  Ves.  880  ;  M*PhersonY.  Watt,  3  App.  Cas. 
254.  In  NeUhorpe  v.  Pennyman,  14  Yes.  517,  Lord  Eldon,  L.  C,  is 
Imported  to  have  said  :  "  It  would  be  a  very  wholesome  rule  to  lay  down, 
that  the  solicitor  in  the  cause  should  have  nothing  to  do  with  the  sale  ;  as 
the  certain  effect  of  a  bidding  hy  the  solicitor  is  that  the  sale  is  immediately 
chilled.*' 
(«)  Dart^  31  ;  Sugd.  688. 

(«)  He  is    not,  howerer,   absolutely  disqualified;   see   ante,  p.  28, 
Bote  (o). 

(x)  Story,  Con.  §§  319,  329  ;  cf.  Story,  Ag.  §  211.     Where  the  same  Auctioneer 
a^nt  acts  for  two  opposing  parties,  it  must  appear  that  the  principals  actiD<r  for 
'Were  placed  at  arm's  length  in  the  transaction  ;  Dart,  31.     The  first  duty  intending 
of  an  auctioneer  is  towards  his  principal,  and  the  effect  of  his  bidding  for  purchaser, 
a  third  person  might  be  to  damp  the  sale.     In  Twining  v.  Morrice,  2  Bro. 
^  326 ;  approved  in  Downes  v.  Orazebrook,  3  Mer.  200,  209  ;  specific 
peifonuanoe  was  refused  at  the  suit  of  a  purchaser  who  had  employed  a 
known  agent  of  the  vendor  to  bid  for  him.     A  contrary  opinion  to  that 
stated  in  the  text  is,  however,  expressed  in  Bextodl  v.  Christie,  1  Oowp. 
395,  897,  decided  in  1776.     If  an  auctioneer  has  been  requested  by  a 
thiid  paity  to  bid  for  him,  he  should  always  obtain  his  principal's  consent 
^  his  doing  so. 
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authorize  Buch  a  course  {y\  will  intimate  tliat  he  is  prepared 
to  treat  for  a  sale  by  private  contract.    If  the  reserve  is 
passed,  the  auctioneer  allows  the  biddings  to  continue,   so 
long  as  they  proceed  briskly  ;  but,  as  soon  as  they  begin  to 
flag,  he  declares  the  sale  to  be  an  open  one. 
Retraction      Every  bidding  is  but  an  offer  on  one  side,  which  is   not 
of  bidding,  binding  on  either,  until  it  is  accepted  by  the  auctioneer, 
who  declares    the  sale  complete  by  knocking  down    the 
hammer,  or  in  some  other  usual  mode(»).    And,  in  cases 
where  a  written  contract  is  necessary,  it  seems  that  a  pur- 
chaser may  retract  his  bidding  after  the  lot  has  been  knocked 
down  to  him,  but  before  the  auctioneer  has  actually  made 
Declaring    the  entry  (a).    At  the  close  of  the  biddings  the  auctioneer 
purchaser.  Q^gbt  to  declare    the  highest  bidder  purchaser.    If    he, 
without  disclosing  his  principal,  puts  up  property  under  a 
condition  that  the  highest  bidder  shall  be  the  purchaser, 
and  as  being  sold  without  reserve,^  he  contracts  with  the 
highest  hon&fide  bidder  that  the  property  shall  be  knocked 
down  to  him  (&) ;  but,  on  the  other  hand,  if  his  principal  is 
disclosed,  he  is  not  liable  in  contract,  though  he  may  be  in 
an  action  for  deceit,  if,  under  such  conditions,  a  bidding  is 
made  on  behalf  of  the  principal,  and  he  knowingly  accepts 
it  {c)  ;  and  in  any  event  it  would  appear  that  the  principal 
is  liable,  if  he  authorizes  his  property  to  be  put  up  for  sale 

{y)  See  anUt  P-  27. 

(z)  Where  the  property  consists  of  goods  of  a  less  value  than  £10,  the 
transaction  is  then  complete  without  any  writing ;  Eden  y.  Blake^  13  M. 
&  W.  614  ;  14  L.  J.  Ex.  194  ;  jpost,  p.  164. 

(a)  AnUf  p.  30.  The  entry  should  be  made  immediately ;  J<yna  ▼. 
Nanney,  13  Price,  76,  102  ;  M*Cle.  25. 

(6)  Warlow  v.  ffarriton,  1  E.  &  E.  295 ;  29  L.  J.  Q.  B.  14 ;  6 
Jut.  N.  S.  66  ;  cf.  Harris  v.  Nickerson,  L.  E.  8  Q.  B.  286,  288,  289  ; 
42  L.  J.  Q.  B.  171  ;  21  W.  R.  636 ;  28  L.  T.  N.  &  410. 

(c)  Mainprice  v.  WesUeyy  6  B.  &  S.  421  ;  34  L.  J.  Q.  B.  229  ;  13  L. 
T.  N.  S.  560 ;  14  W.  R.  9  ;  cf.  Richardtan  t.  SUvuter,  L.  B.  9  Q.  B. 
34 ;  43  L.  J.  Q.  B.  1. 


CHAP.  VT.]  THE  SALE.  127 

as  without  reserve  and  afterwards  buys  it  in  himself  or 
procores  some  one  to  buy  it  in  for  him  (d).  It  is  said  that, 
when  once  the  hammer  has  fallen,  the  vendor  cannot  revoke 
the  anthoritj  of  the  auctioneer  (e). 

If  the  sale  he  of  real  estate,  or  of  goods,  wares  or  merchan-  Auctioneer 
disc  to  the  amount  of  £10  or  upwards  (/),  the  auctioneer,  or  p^ji^^^ 
sometimes  his  clerk  (g),  should  write  down  the  name  of  the  name,  &c 
purchaser  of  each  lot,  or  of  the  purchaser's  agent,  together 
with  the  price  bid,  against  the  description  of  the  lot  in  the 
particulars  or  catalogue,  taking  care  that  the  conditions 
(and  the  plan,  if  any)  are  incorporated  therewith,  or  dis- 
tinctly referred  to  in  the  entry  (h).    And  it  is  not  sufficient 
for  him.  to  make  these  entries  in  his  ledger,  or  sale-book,  only, 
unless  reference  is  clearly  made  therein  to  the  particulars  (or 
catalogae)  and    conditions  (f).    And  if  the  particulars  or 
conditions  have  been  in  any  way  altered,  the  alteration  must 
appear  in  the  copy  on  which  the  memorandum  is  made ;  and 
proof  wiU  be  required  that  the  purchaser  knew  of  the 
alteration.    Where  chattels  were  sold  by  auction,  and  on 
the  day  following  the  sale  the  purchaser  signed  a  memoran- 
dum endorsed  on  conditions  which  differed  materially  fix)m 


(d)  Warlow  v.  ITarrison,  uH  supra. 

(e)  Day  v.  WeOa,  30  Beav.  220  ;  7  Jur.  N.  1004.  But  see  Leake, 
279.     See  also  ante,  p.  30. 

(/)  Even  when  the  sale  is  of  goods  of  a  less  value  than  £10,  the  name 
of  tiie  purchaser  and  the  price  should  be  written  down,  to  avoid  risk  of 
dispute.  The  auctioneer  must  always  bear  in  mind  that  he  is  liable  to 
pay  damages  to  his  employer,  if  the  sale  goes  off  in  consequence  of  his 
n^ligence ;  Peirce  v.  Corf,  L.  R.  9  Q.  B.  210  ;  43  L.  J.  Q.  B.  62  ; 
HihbeH  v.  Bayley,  2  F.  &  F.  48. 

(g)  If  the  purchaser  has  assented  to  his  doing  so  ;  cf.  post,  154 — 6. 

(A)  Po9t,  pp.  159,  160.  If  the  conditions  have,  during  the  progress 
of  tbe  sale,  become  detached  from  the  particulars,  they  must  be  connected 
together  again,  before  tbe  signature  is  affixed  ;  Ktnworthy  v.  Schofidd,  2 
a  &  C.  945,  948. 

(t)  Parte  v.  Corf,  L.  R.  9  Q.  B.  210 ;  43  L.  J.  Q.  B.  52  ;  nUhton  v. 
Wkaimort,  8  Ch.  D.  467  ;  47  L.  J.  Ch.  629. 
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those  appended  to  the  catalogue  of  sale,  of  which  alone  he 
had  notice,  and  paid  a  deposit  in  pursuance  of,  as    be 
believed,  the  conditions  that  were  published  at  the  sale,  it 
was  held  that  he  could  not  be  sued  on  the  conditions 
appended  to  the  memorandum,  but  only  on  those  read   out 
in  the  auction-room  (/)•    The  entry  should,  moreover,   be 
made  without  delay,  as  the  auctioneer's  authority  to  sign 
for  the  purchaser  ceases  on  the  termination  of  the  sale  (Ar). 
The  con-     On  the  sale  of  real  estate  the  best  mode  of  completing  the 
tract.         contract  is  for  the  vendor  and  purchaser,  or  their  agents,  to 
sign  a  memorandum  at  the  foot,  or  on  the  back,  of  the 
particulars  with  the  conditions  annexed  (/). 
Auctioneer      When  the  auctioneer  is  selling  his  own  property,   he 
^"pro-*  cannot  bind  the  purchaser  by  himself  signing  the  name  of 
perty.         the  latter  (m).    In  such  a  case,  therefore,  the  purchaser 

should  be  made  to  sign  himself  or  by  his  agent  (n). 
The  de-  The  conditions  of  sale  generally  provide  that  a  certain  pcr- 

^^^^  centage  of  the  purchase-money  shall  be  paid  forthwith  by  the 
purchaser,  as  a  deposit,  into  the  hands  of  the  auctioneer  (o). 
When  the  subject  of  the  sale  is  land,  the  auctioneer  has, 
as  a  rule,  no  authority  to  receive  more  than  the  deposit  (p). 

(j)  Page  v.  Cowatijee  Eduljetf  L.  R.  1  P.  C.  127.  Nor  could  he  have 
been  sued  at  all,  unless  some  act  had  been  done  to  take  the  case  out  of 
the  Statute  of  Frauds  ;  see  jpost,  Ohai).  VIII. 

{h)  See  anU,  p.  27. 

\l)  Gf .  aiUe,  p.  89.  For  forms  of  such  memorandum,  see|>o«^,  pp.  342, 344. 

(wi)  Cf.  arUe^  p.  26,  note  (c). 

{n)  The  auctioneer's  clerk  may  act  as  agent  for  the  purchaser  to  bind 
him,  if  the  latter  assent ;  Bird  v.  Boulter,  4  B.  &  Ad.  443  ;  1  N.  &  M. 
313  ;  post,  pp.  164-6. 

(o)  Sometimes  the  auctioneer,  when  he  has  personal  knowledge  of  the 
purchaser,  does  not  exact  the  deposit ;  but  in  omitting  to  do  so  he  acts 
at  his  own  peril,  see  post,  p.  175. 

{p)  See  ante,  p.  27.  An  auctioneer  employed  to  sell  goods  for  ready 
money  is  the  agent  of  the  vendor  to  receive  the  price,  unless  by  the  con- 
ditions it  is  to  be  paid  to  some  one  else  ;  Syka  v.  QiUs,  5  M.  &  W.  645, 
650  ;  and  see  anJte,  p.  26. 
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In  every  case  he  must  take  care  that  whatever  money 
he  is  authorized  to  reoeive  is  paid  to  him  in  the  manner 
indicated  in  his  instructions  ($").  Should  the  purchaser 
fail  to  pay  the  deposit,  when  required  ito  do  so,  it  is  thought 
that  the  vendor  would  be  entitled  to  treat  the  contract  as  at 
an  end,  and  that  the  auctioneer  would  be  justified,  even 
apart  from  the  conditions,  in  putting  up  the  property  for  a 
fresh  sale. 

At,  or  immediately  after,  tiie  sale,  the  auctioneer  ought  to  Auctioneer 
diflcloBe  the  name  of  his  principal,  if  he  wishes  to  avoid  aj^o^ld  di»- 

*•  dose  his 

fntnie  responsibility  (r).    It  will  be  suflBdent,  if  he  writes  principal, 
the  name  on  the  memorandum  or  contract. 

If  any  lots  remain  unsold,  or  if  any  alteration  be  made  Sale,  by 
in  the  conditions  after  the  property  has  been  knocked  P'^T**®. 

•  coniiracv, 

down,  the  sale  ou^t  to  be  treated  as  one  by  private  con-  of  lots 

tract,  and  an  agreement  signed  by  the  principals  them-'^^^^** 

selves  {s)y  unless  the  auctioneer  is  expressly  authorized  to  act 

as  agent  for  one  or  both  of  the  parties  {t).    If  it  is  desired 

nnder  such  circumstances  to  incorporate  the  conditions  of 

sale  with  the  contract,  they  must  be  expressly  referred  to, 

for  they  are  not  necessarily  included,  in  it  («). 

In  ordinary  cases  (t;)  the  contract  is  complete  when  the  Sale,  when 

complete. 


(5)  AfOe^  p.  27. 

(r)  Sugd.  53 ;  ffaruon  v.  JRoberdeau,  Peake,  N.  P.  C.  163  ;  MUU  v. 
MuiU,  20  Wend.  431  ;  Franklyn  r,  Lanwmd,  4  C.  B.  637 ;  16  L.  J.  C. 
P.  221  ;  11  Jur.  780. 

it)  Broom,  C.  L.  416. 

(0  Mews  V.  Carr,  1  H.  &  N.  484 ;  26  L.  J.  Kx.  39.  Cf.  JSTawier  v. 
Sharp,  L.  B.  19  £q.  108  ;  44  L.  J.  Ch.  53 ;  and  anU,  p.  27,  note  (A;). 

(tt)  (hwley  V.  WaUa,  22  L.  J.  Ch.  691 ;  17  Jur.  172.  For  form  of 
agreement,  see  post,  p.  845.  Forms  of  agreements  not  referring  to  the 
conditions  are  given  post,  pp.  345,  346 ;  but  it  is  dangerous  for  an  Caution^ 
auctioneer  to  draw  up  such  an  agreement  himself,  or,  generally,  to  trust  to 
a  cat  and  dried  form.  As  a  rule,  such  an  agreement  should  only  be  drawn 
up  under  competent  legal  advice. 

(v)  Not  when  the  sale  is  by  the  Court ;  see  post,  p.  248. 
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purchase  agreement  is  signed,  and  the  right  of  proi>erty, 
when  the  subject  of  sale  is  goods,  or  the  beneficial  interest^ 
when  it  is  land,  then  vests  in  the  purchaser  (w). 


(w)  See  post,  pp.  184  et  seq, 

Auc-  Postscript  to  Chapter  Fil— Since  the  above  paragraph  upon    the 

tioneer's      auctioneer's  authority  to  warrant  goods  entrusted  to  him  to  sell  (see 
authority     sttpra,  p.  119)  was  written,  a  decision  upon  the  question  has  been 
to  warrant,  giy^j^  j^  Payrve  v.  Lord  Leconfield,  an  action  for  breach  of  warranty 
of  a  horse  sold  by  auction.     The  jury  being  unable  to  agree,  Mr. 
Justice   Bowen  directed  them  to   find  a  formal  verdict  for   the 
defendant,  upon  the  ground  that  an  auctioneer  employed  to  sell  a 
horse  had  no  implied  authority  to  warrant  him.     The  auctioneer  in 
the  case  was  the  proprietor  of  a  horse  and  carriage  repository,  and 
the  defendant,  the  vendor,  a  private  individual  who  had  sent  the 
horse  for  sale  with  a  written  description  which  did  not  contain  the 
warranty  given  by  the  auctioneer.     No  evidence  was  given  that  it 
was  customary  to  warrant.     {Ex  relatione  Mr.  J.  D.  Fitzgerald.) 
This  direction  has  since  been  upheld  by  Grove  and  Mathew,  J.J.y 
sitting  as  a  Divisional  Court. 


CHAPTER  VII. 

PUFFEBS;  BESEBYED  BIDDINGS^  ETO. 

It  seems  to  have  been  a  common  practice  from  an  early  Private 
period  for  the  seller  at  an  auction  to  employ  some  one  to  ^**^<^"^  • 
bid  on  his  behalf^  in  order  to  prevent  the  property  jfrom 
l)eing  sold  at  any  considerable  loss.  The  fairness  of  such 
a  proceeding,  where  a  right  to  bid  has  been  expressly 
reserved,  appears  never  to  have  been  doubted ;  but  upon 
the  question  of  its  legality  in  the  absence  of  any  such 
reservation  a  difference  of  opinion  arose  towards  the  end 
of  the  last  century  between  the  courts  of  common  law  and 
the  courts  of  equity  {a). 

The  common  law  courts  took  the  stricter  view.    It  was  how  viewed 
held  at  law  that  a  covert  bidding  on  the  part  of  the  seller  **  ^*^  * 
▼as  fraudulent,  whether  the  sale  was  advertised  as  without 
wscrve  or  not.    In  the  leading  case  of  Bexwell  v.  Christie  (Jb) 
Lord  Mansfield,  C.  J.,  said  that  the  question  was  whether,  at 


(a)  A  person  who  bids  at  an  auction  as  secret  agent  of  the  seller  for  Paffer  de- 
ibe  purpose  of  running  up  the  price  by  leading  on  others  to  bid  is  called  fined, 
a  puffer,  or  setter.     Puffers  were  known  in  Cicero's  time  :  "  Nvn  Ulieita" 
iotm  venditor^  non  qui  coiUra  aste  liceatur  emptor  apponet ;  "  JDe  Off, 
^.  iii  «.  15.     In  Scotland  th^  are  called  whitebonnets :     ''The  inter-  Scotch  law. 
voiUon  of  a  whitebonnet  is  held  in  law  to  be  a  fraud  upon  the  other 
ladders;  and  either  the  next  highest  offerer  will  be  preferred  to  the 
pnrehase,  or  the  sale  effected  by  such  means  may  be  entirely  set  aside ;" 
M,  Diet.  1861  ed.  859 ;  see  also  Bell,  Prin.  6th  ed.  §  131. 

(&)  1  Oowp.  395  ;  action  against  an  auctioneer  for  selling  for  £6  16s,  6d, 
*  ^ding  which  he  had  directions  not  let  go  under  £15 ;  cf.  m/m,  p.  141. 

X  2 
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a  sale  under  conditions  that  '^  the  highest  bidder  shall  be  the 
purchaser,  and  if  a  dispute  arise,  to  be  decided  by  the  majoritj 
of  the  persons  present,"  the  owner  might  privately  employ 
another  person  to  bid  for  him ;  and  he  expressed  himself  as 
Bexwdl  V.  follows  :  "  The  basis  of  all  dealings  ought  to  be  good  ikith  ; 
^*     so  more  especially  in  these  transactions,  where  the  public 
are  brought  together  upon  a  confidence  that  the  articles  set 
up  to  sale  will  be  disposed  of  to  the  highest  real  bidder :  that 
could  never  be  the  case,  if  the  owner  might  secretly  and 
privately  enhance  the  price  by  a  person  employed  for  that 
purpose."    His  lordship  characterized  such  a  practice  as  a 
fraud  upon  the  sale  and  upon  the  public,  and  proceeded 
thus :  **  The  disallowing  it  is  no  hardship  upon  the  owner. 
Forj  if  he  is  unwilling  his  goods  should  go  at  an  under- 
price,  he  may  order  them  to  be  set  up  at  his  own  price,  and 
not  lower.    Such  a  direction  would  be  fair.    Or  he  might 
do  as  was  done  by  Lord  Ashbumham,  who  sold  a  large 
estate  by  auction.  He  had  it  inserted  in  the  conditions  of  sale 
that  he  himself  might  bid  once  in  the  course  of  the  sale  ; 
and  he  bid  at  once  £15,000  or  £20,000.     Such  a  condition 
is  fair,  because  the  public  are  then  apprised  and  know  upon 
what  terms  they  bid  "(c).    The  principle  of  this  decision 
was  adopted  by  Lord  Kenyon  (d),  Lord  Tenterden  (e)  and 
other  eminent  judges  on  the  same  side  of  Westminster 
Hall  (/).    The  intervention  of  even  a  single  puffer  was 
held  to  vitiate  a  sale  ;  nor  did  the  courts  inquire  whether 


ffowardv,  W  Cf.  Grose,  J.,  in  Howard y,  CasUe,  6  T.  E.  642  :  "If  the  owner 
Ccu/Ue,  '  ^  goods  pnt  up  to  sale  at  an  auction  wishes  that  they  shall  not  be  sold 
under  a  particular  price,  he  may  declare  so,  before  the  auction  begins,  or 
he  may  reserve  one  bidding  for  himself,  or  declare  that  he  has  appointed 
a  particular  person  to  bid  for  him.  In  either  of  those  cases  the  parties 
meet  on  fair  terms." 

(d)  Howard  v.  CasUe,  6  T.  R.  642. 

(6)  Whukr  V.  CoUier,  Moo.  &  M.  123. 

(/)  See  Orowder  v.  Austin,  3  Bing.  868;  11   Moore,   C.  P.  288; 
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the  object  of  his  employment  was  to  stunnlatc  the  zeal  of 
bayers  generally,  or  to  prevent  the  property  from  being 
sold  at  a  sacrifice  (^). 

In  equity,  on  the  other  hand,  the  employment  of  some  bow  in 
one  person  to  bid  for  the  vendor,  in  order  that  the  property  ®^^*y* 
might  not  be  sold  at  an  undervalue,  was  considered  legiti- 
mate, although  not  notified  to  the  public  beforehand,  or  to 
the  company  present  at  the  sale ;  unless,  indeed,  the  sale 
was  stated  to  be  without  reserve,  or  to  that  effect.    In 
GonoUy  v.  Parsons  (A)  Lord  Loughborough  (»),  C,  said : 
'^I  feel  vast  difficulty  to  compass  the  reasoning  that  a 
person  does  not  follow  his  own  judgment  because  other 
persons  bid :  that  the  judgment  of  one  person  is  deluded 
and  influenced  by  the  bidding  of  others.    It  may  weigh,  if 
A^  a  skilfdl  man,  6.,  a  cautious  man,  and  0.,  a  wealthy  man, 
are  in  competition ;  but  where  it  is  publicly  known  that 
persons  are  employed  to  bid,  it  would  be  very  foolish  in 
any  one  to  let  himself  be  so  influenced.*'    This,  however, 
is  not  the  ground  upon  which  later  decisions  in  equity  are 
rested;  and  a  truer  exposition  of  the  equitable  doctrine  is  to 
be  found  in  the  judgment  of  Sir  William  Grant,  M.  R.,  in 
Smithy.  Clarke (j).    There  the  vendors  of  an  estate  hdid Smith y, 

.___  Clarke. 

R.  V.  Marth,  3  Y.  &  J.  331 ;  Thxyimett  v.  Haiim,  16  M.  k  W.  867 ; 
15  L.  J.  Ex.  230 ;  Green  v.  Baverstock,  14  C.  B.  N.  S.  204 ;  82  L.  J. 
C.  P.  181  ;  8  L.  T.  N.  S.  860  ;  10  Jur.  N.  S.  47  ;  WarUm  v.  Harrison, 
29  L.  J.  Q.  B.  14,  15  ;  cf.  Hopkins  v.  Tanqueray,  16  C.  B.  130  ;  2  C.  L. 
B.  842 ;  23  L.  J.  C.  P.  162  ;  18  Jur.  608  ;  Main/price  v.  Westley, 
6  B.  &  S.  421 ;  34  L.  J.  Q.  B.  229;  13  L.  T.  N.  S.  560  ;  14  W.  R.  9. 
(^)  Crawderr.  Austin,  3Bing.  368;  11  Moore,  G.  P.  283;   Wheelerr. 


equity 
eonfined  to  sales  by  the  Court). 

(A)  8  Vc8.  625,  627  n. 

(i)  Afterwards  Earl  of  Rosslyn. 

0')  12  Ves.  477;  cf.  Flhit  v.  Woodin,  9  Hare,  618;  16  Jur.  719 ; 
Woodward  v.  MiUer,  2  OoU.  0.  R.  279  ;  15  L.  J.  Oh.  6. 
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privately  employed  a  person  to  bid  for  them,  at  the  sale,  up 
to  a  moderate  limit,  and  he  had  bid  accordingly,  without 
the  knowledge  of  the  other  bidders.    "I  do  not  mean," 
said  his  Honour,  ''  to  state  a  proposition  so  general  as  that 
there  can  be  no  fraud  through  the  medium  of  persons  em- 
ployed by  the  vendora     Lord  Eosslyn  appears  in  Gonolly 
y.  Parsons  to  doubt  whether  there  can  be  that  species  of 
fraud :  whether,  in  any  case,  the  purchaser  can  be  said  to  be 
defrauded,  merely  as  being  drawn  in  through  eagerness  of 
zeal  and  competition  with  others.    I  do  not  go  that  length ; 
for,  if  the  person  is.  employed,  not  for  the  defensiye  pre- 
caution, with  a  view  to  prevent  a  sale  at  an  undervaJne, 
but  to  take  advantage  of  the  eagerness  of  bidders,  to  screw 
up  the  price,  I  am  not  ready  to  say  that  is  such  a  trans- 
action as  can  be  justified  in  a  court  of  equity.    Neither 
do  I  say  that,  if  several  bidders  are  employed  by  the 
vendor,  in  that  case  a  court  of  equity  would  compel  the 
purchaser  to  carry  the  agreement  into  execution ;  for  that 
must  be  done  merely  to  enhance  the  price  ;  it  is  not  neces- 
sary for  the  defensive  purpose  of  protection  against  a  sale 
at  an  undervalue.    I  leave  those  cases  to  be  determined  on 
those  grounds,  whenever  they  may  occur.    It  is  suflScient  to 
say  this  is  not  a  case  of  that  description."    It  had  already 
been  decided  that  equity  would  not  countenance  a  demand 
of  commission  for  attending  at  an  auction  to  enhance  the 
price  of  goods  {h) ;  and  Lord  Cranworth,  C,  subsequently 
held  that  a  vendor  could  not  be  allowed  to  employ  more 
puffers  than  one,  though  limited  to  the  same  price,  unless 
he  expressly  stipulated  that  he  might  (Z).    The  indulgence 


(h)  Walker  ▼.    Gaseoigne,  13   Vin.   544 ;    WaXher  y.  NighiingQle, 
4  Bro.  P.  G.  193. 

(I)  Mortimer  y.  JBdl,  L.  E.  1  Ch.  10  ;  85  L.  J.  Ch.  25. 


CHAP,  VII.]      PUFFERS ;  RESERVED  BIDDINGS,  ETC.  135 

vifch  whicli  equity  regarded  the  employment  of  a  puffer 
was  perhaps  carried  to  its  farthest  extent  in  Woodward  v. 
Jtft7Zer(m),  where  a  statement  by  the  auctioneer  that  the 
sale  was  to  be  a  hon&Jide  one,  and  that»  if  there  were  any 
puffers  in  the  room,  he  should  hate  himself,  was  treated  as 
not  amounting  to  a  representation  that  the  sale  was  to  be 
without  reserve. 

The  conflict  between  common  law  and  equity  was  not  Auction 
determined,  and,  indeed,  was  little  affected,  by  the  several  ^^^  ^^* 
statutes  (n)  exempting  from  the  auction  duty  (o),  upon  cer- 
tain conditions,  sales  where  the  owner  or  his  agent  bought 
in  the  property.     '' Nothing,"  said  Mr.  Justice  Grose  in 
the  court  of  King's  Bench,  '^  can  be  more  wise  than  the 
doctrine  laid  down  in  the  case  of  Bexwell  v.  Christie,  which 
is  not  in  the  least  impeached  by  the  acts  of  parliament 
alluded  to"(^).    ^'The  acts  of  parliament^"  said  Lord 
Loughborough,  sitting  in  equity,  ''go  upon  its  being  an 
usual  thing,  and  a  fair  thing,  for  the  owner  to  bid"  (q). 
The  explanation  of  this  minor  discrepancy  is  furnished  by 
the  fact  that  the  statutes  in  question  did  not  particularize 
all  the  circumstances  by  which  parliament  contemplated 
that  those  transactions  would  be  accompanied  which  it 
intended  to  exempt  from  the  auction  duty  (r). 
Eventually  the  validity  of  the  rule  aJlowing  one  puffer 


(to)  2  CoU.  C.  B.  279  ;  15  L.  J.  Ch.  6. 

(n)  17  Geo.  III.  c.  50,  s.  10 ;  19  Geo.  III.  c  56,  s.  12 ;  28  Geo.  IIL 
e.  37,  8.  20  ;  42  Geo.  III.  c  98,  s.  1. 

(o)  See  arUCy  p.  5. 

ip)  Viz.  the  statutes  in  question.  Howard  y.  CadU,  6  T.  B.  642; 
cL  WhederY.  Cottier,  Moo.  &M.  123. 

(9)  Conolly  y.  Parsons,  3  Ves.  625,  627  n. 

(r)  The  statute  4  Qeo.  IV.  c.  95,  s.  53,  permitted  the  trustees  or  com- 
missioners of  a  turnpike  road,  putting  up  the  tolls  to  let  to  farm,  to 
"appoint  some  person  to  bid  lor  the  same  on  their  account,  to  the  intent 
that  such  tolls  may  not  be  let  for  less  than  an  adequate  yalue.*' 
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was  qnestioned  even  in  equity,  by  Lord  Cranworth  (s')  ;  and 
in  the  year  1867  the  view  of  the  common  law  judges  was 
vindicated,  at  least  partially,  by  the  legislature.  In  that 
year  an  act  of  parliament  was  passed,  called  ^The  Sale 
of  Land  by  Auction  Act,  1867  "(0,  which  contained^ 
among  other  provisions,  the  following. 

The  4th  section  of  the  act  recites  that  'Hhere  is  at 
present  a  conflict  between  Her  Majesty's  courts  of  law  and 
eqidty  in  respect  of  the  validity  of  sales  by  auction  of  land 
where  a  puffer  has  bid  although  no  right  of  bidding  on 
behalf  of  the  owner  was  reserved,  the  courts  of  law  holding 
that  all  such  sales  are  absolutely  illegal,  and  the  conrts 
of  equity  under  some  circumstances  giving  effect  to  them, 
but  even  in  courts  of  equity  the  rule  is  unsettled,"   and 
that  ''it  is  expedient  that  an  end  should  be  put  to  such 
conflicting  and  unsettled  opinions " ;  and  it  provides  that, 
after  the  passing  of  the  act,  "whenever  a  sale  by  auction  of 
land  would  be  invalid  at  law  by  reason  of  the  employment 
of  a  puffer,  the  same  shall  be  deemed  invalid  in  equity  as 
well  as  at  law." 

The  5th  section,  after  reciting  that,  "  as  sales  of  land  by 
auction  are  now  conducted,  many  of  such  sales  are  illegal 
and  could  not  be  enforced  against  an  unwilling  purchaser, 
and  it  is  expedient  for  the  safety  of  both  seller  and  pur- 
chaser that  such  sales  should  be  so  conducted  as  to  be 
binding  on  both  parties,"  enacts  "  that  the  particulars  or 
conditions  of  sale  by  auction  of  any  land  shall  state  whether 
such  land  will  be  sold  without  reserve  or  subject  to  a 
reserved  price,  or  whether  a  right  to  bid  is  reserved  ;  if  it  is 


(»)  MoHimer  v.  Bdl,  L.  R.  1  Ck  10  ;  36  L.  J.  Ch.  25  (1865). 

(t)  30  &  31  Vict.  c.  48.  In  the  act»  ''land"  means  ''any  interest  in 
any  messuages,  lands,  tenements  or  hereditaments,  of  whatever  tenure ; " 
"pufi^,"  "a  person  appointed  to  bid  on  the  part  of  the  owner;*' 
"  agent  '*  is  defined,  but  only  occurs  in  the  definition. 
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stated  that  snch  land  will  be  sold  without  resenre,  or  to  that 
effect,  then  it  diall  not  be  lawful  for  the  seller  to  employ 
any  person  to  bid  at  such  sale,  or  for  the  auctioneer  to  take 
knowingly  any  bidding  from  any  snch  person." 

By  the  6th  section  it  is  enacted  that,  ^'  where  any  sale  by  Rights  of 
auction  of  land  is  declared,  either  in  the  particulars  or  con-  ^j^  ®^ 
ditions  of  snch  sale,  to  be  subject  to  a  right  for  the  seller  to  right  to 
bid,  it  E^all  be  lawful  for  the  seller  or  any  one  person  on  his  g^^^^' 
bdialf  to  bid  at  such  auction  in  such  manner  as  he  may 
think  proper." 

These  provisions  are  not  intended  by  the  act  to  affect  Sales  by 
any  sale  of  land  made  under  an  order  of  a  court  having  *^®  ^°^^- 
jurisdiction  in  equity  (u). 

The  Judicature  Act,  1873  (v),  provides  that,  where  "  there  Goods. 
is  any  conflict  between  the  rules  of  equity  and  the  rules  of  the 
common  law  with  reference  to  the  same  matter,  the  rules  of 
equity  shall  prevail.'*  It  must  not,  however,  be  assumed, 
because  the  act  of  1867  refers  only  to  sales  of  land  by 
auction,  that  it  is  therefore  lawful  to  employ  a  puffer  upon 
a  sale  by  auction  of  goods  (w).  All  the  cases  in  which  sales 
where  a  puffer  had  intervened  were  upheld  by  the  Court  of 
Chancery  were  cases  relating  solely  to  land.  In  Twmmg  v. 
Morrice  (a;),  a  case  of  a  sale  by  auction  of  land,  at  which 
puffers  had  been  employed,  Sir  Lloyd  Kenyon,  M.  B.,  is 
reported  to  have  said :  "  With  respect  to  bidders  being  em- 
ployed for  the  vendors,  I  do  not  say  the  doctrine  in  BexweU 
V.  CharisUe  is  wrong  ;  but  everybody  knows  that  such  per- 

(»)  30  &  31  Vict.  c.  48,  a.  8.     But  9^  post,  p.  245. 

(v)  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  11,  -which  came  into  operation 
on  the  1st  of  November,  1875  ;  37  &  38  Vict.  c.  83,  s.  2. 

(w)  Mr.  Maclachlan  would  ftppear  to  be  of  opinion  that  the  equitable 
role  still  applies  to  goods  ;  Maclachl.  15. 

(x)  2  Bro.  Ch.  326  (1788).  Compare  the  very  different  language  of  the 
same  learned  judge,  as  C.  J.,  in  Hovtard  v.  CastU^  6  T.  E.  642  (1796  ; 
sale  of  leaseholds). 
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sons  are  constantly  employed."    These  last  words   have 
scarcely  at  fany  time  been  true  with  reference  to  sales  of 
goods  by  auction,  at  all  events,  so  far  as  they  may  imply 
that  eyery  real  bidder  at  an  auction  expects  to  find  himself 
in  competition  with  some  clandestine  representative  of  the 
seller. 
Where  no      Guriously  enough,  the  act  does  not  say  what  consequences 
^£^      are  to  follow,  where  no  statement  to  the  eflFect  mentioned  in 
tdon.  the  5th  section  is  made.    In  such  a  case,  the  sale  would, 

no  doubt,  be  treated  as  without  reserve,  at  any  rate,  as 
towards  a  purchaser  without  notice  (y). 
Eeserred        The  act  makes  a  distinction  between  a  reserved  bidding 
"bidding;   ^^^  ^  reserved  right  to  bid;   and  where  property  is  sold 
'' subject  to  a  reserved  bidding,"  it  is  unlawful  for  the 
vendor,  without  giving  notice,  to  employ  a  person  to  bid  up 
** right  to    to  a  fixed  reserve  (2).    Where  the  vendor  reserves  "the 
bid  once  ;"^gj^^  to  bid  once  by  himself  or  his  agent,"  that,  both 
under  the  statute  and  at  law,  excludes  the  auctioneer  firom 
bidding  more  than  once  on  his  behalf  (a) ;  and  it  seems 
that  such  a  right  would  be  exercised  by  the  auctioneer 
starting  the  biddings  at  a  particular  sum,  or  by  the  vendor 
announcing  the  reserved  price  (&). 
"right  to       Where  a  right  to  bid  has  been  reserved,  the  contract,  it  is 
*^*^'"         thought,  will  be  binding  on  the  purchaser,  although  there 
was  no  contest  between  real  bidders,  and  no  one  bid  but  the 
purchaser  and  the  person  employed  to  bid  for  the  vendor  (c); 
Imaginary  but,  even  under  conditions  of  sale  allowing  the  vendor  to  bid 
biddings.    ^^^^  ^j,  Qftgngj.  by  himself  or  his  agent,  the  auctioneer  may 

(y)  Cf.  Dart,  118. 

(z)  OUli(U  Y.  CHUiat,  L.  B.  9  Eq.  60  ;  39  L.  J.  Ch.  142  ;  Jt,  y.  Marth, 
3  Y.  &  J.  831. 
(a)  Paifitt  T.  Jepson,  46  L.  J.  C.  P.  529  ;  86  L.  T.  N.  S.  251. 
(6)  Per  Ghroye,  J.,  t6. 
(c)  Bowles  V.  jRoundf  5  Yes.  508 ;  Sugd.  10. 
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not,  it  seems,  mn  up  the  price  by  pretending  to  receive 
from  Tarions  parts  of  the  auction-room  biddings  which  are 
not  in  fact  made  (d). 

Independently  of  the  statute,  when  a  sale  is  announced  as  Sale  <*with- 
" without  reserve" — ^whether  the  announcement  be  con-<^^*'^, 

sorre. 

tained  in  the  written  particulars,  or  be  made  orally  by  the 
auctioneer — ^that,  according  to  all  the  cases,  both  at  law  and 
in  equity,   means,  not  merely  that  the  property  will  be 
peremptorily  sold,  but  that  neither  the  vendor  nor  any  one 
on  his  behalf  will  bid  at  the  auction  {e).    Those  words  ex- 
clude, in  fact,  any  interference  by  the  vendor,  or  by  those 
coming  in  under  him,  with  the  right  of  the  public  to  have 
the  property  at  the  highest  bidding;  and,  therefore,  an 
agreement,  the  result  of  which  was  to  prevent  property  put 
up  to  sale  by  auction  from  being  sold  under  a  fixed  sum,  was 
held  to  be  inconsistent  with  conditions  of  sale  stating  that 
the  property  was  offered  for  sale  without   reserve,  and 
specific  performance  of  a  contract  entered  into  under  such 
circumstances  was  refused  against  a  purchaser  (/).    Where, 
however,  upon  the  sale  of  an  estate  under  a  decree  in  a  suit, 
witti  liberty  to  the  parties  to  bid,  the  auctioneer  stated  in 
the  sale-room  that  the  sale  was  without  reserve,  but  that 

the  parties  were  at  liberty  to  bid,  and  the  plaintiff  in  the 

• 

(4  BeaOeyY.  Newton,  19 Ch.  D.  826  ;  45  L.  T.  N.  S.  455;  80  W.  R.  Indian 
72 ;  et  ihe  Indian  Contract  Act,  s.  123  :  "  If  at  a  sale  by  auction  the  Contract 
KiQer  makes  use  of  pretended  biddings  to  raise  tbe  price,  Uie  sale  is  Act. 
Tddable  at  the  option  of  the  buyer." 

(e)  Thomett  y.  Haines,  15  M.  &  W.  867  ;  15  L.  J.  Bx.  230  ;  Warlow 
r  Harmon,  29  L.  J.  Q.  B.  14,  15 ;  Meadows  t.  Tanner,  5  Madd.  34. 
If  sa  anctioneer,  not  haying  authority  from  the  owner  to  seU  property  with- 
out reeerre,  undertakes  to  seU  it  without  reserrey  he  is  liable  on  his 
undertskiug  ;  Warlow  v.  ffarriaon,  29  L.  J.  Q.  B.  14,  16. 

(/)  Itobinaon  v.  Wall,  10  Beay.  61 ;  2  Ph.  372 ;  16  L.  J.  Ch.  401  ; 
11  Jar.  677.  The  third  party  was  to  have  the  property  for  £35,000,  if 
iwte  BhoTdd  not  be  offered  at  the  auction ;  and,  as  part  of  the  arrangement, 
IM  attended  at  the  auction  and  bid. 
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salt  bid  at  the  sale^  and  ran  tip  the  purchaser  from  £14,000 
to  £19,000  withont  any  other  bidder  interyening*,   it  was 
held  that  the  purchaser  was  not  entitled  on  that  ground  to 
be  discharged  from  his  purchase  {g). 
Reserves        It  has  been  said  that  equity  has  favoured  the  employment 
M^t:^^  "^  of  a  person  to  protect  the  property  (A).    A  bidding  is  re- 
served  upon  sales  by  the  Court  (*) ;  and  where  a  person, 
employed  to  make  the  reserved  bidding  for  one  estate,  hy 
mistake  bid  for,  and  was  declared  the  purchaser  of,  another, 
the  Court  refused  to  decree  specific  performance  agaiiz^^ 
him  (y). 
and  usual.       The  great  majority  of  sales  by  auction  are  made  snbjec^ 
to  a  reserved  price,  which  the  vendor  generally  fixes  with  the 
How  to  fix  assistance  of  the  auctioneer  Qc).   The  following  observations 
^^®^^®'      of  Malins,  V.-C,  in  Delves  v.  Delves  (J),  may  serve  as  a  guide 
in  determining  the  amount  of  the  reserve :  "  I  think  the  fair 
principle  to  be  observed  in  fixing  reserved  biddings  is  to  put 
a  moderate  price  on  the  property,  because,  if  they  are  fixed  at 
a  fancy  price,  which  one  man  in  the  world  only  could  be  in- 
duced to  give — such  as  (here)  Lord  Abergavenny  might  give 
on  account  of  the  situation  of  his  estate — and  he  does  not 
come  forward,  all  the  expense  of  the  auction  is  thrown  away^ 
the  parties  are  disappointed  in  the  hope  of  receiving  their 
money  at  an  early  period,  and  the  very  fadt  of  the  property 
not  being  sold  at  the  auction  damages  future  sales."    A 
remarkable  instance  of  the  last-mentioned  consequence  of 

ig)  DimTnock  v.  ffaUett,  L.  R.  2  Ch.  21 ;  36  L.  J.  Cli.  146.  In  R.  v. 
Marshy  1  0.  &  J.  406,  ft  sale  **  without  reserve  "  at  which  the  auctioneer 
had  made  a  bond  fide  bidding  for  himself  was  upheld  against  the 
purchaser. 

(A)  Dart,  195. 

(t)  See  Jervoise  ▼.  Clarke^  IJ.  &  W.  389 ;  Shaw  v.  Sinyp9on,  {&.  392, 
note.     Cf.  antty  p.  91 ;  where  also  see  as  to  trustees. 

(j)  Molina  v.  Freeman,  2  Keen,  25. 

(k)  For  form  of  appointment  of  a  person  to  bid,  see  post,  p.  342. 

{l)  L.  B.  20  Eq.  77,  81,  82;  sale  by  the  Court. 
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filing  too  high  a  reserye  is  given  in  Hx  parte  Lacey  (m), 
wheie  Lord  Eldon  says :  ''  In  Eirton's  case  lately  £23,000 
was  hma  fide  bid  ;  and  the  estate  was  bought  in  by  the 
agent  for  the  yendor.  Afterwards  there  was  another  sale  in 
the  Master^s  office ;  and  the  consequence  of  that  circmn- 
stanoe  deterring  others  from  bidding  was  that  the  estate 
finally  sold  for  ^£7,000,  a  depreciation  contrary  to  all  expe- 
rience." It  hsA  been  considered  fair  for  an  auctioneer,  being 
also  the  owner,  when  a  party  comes  to  him  and  inquires 
whether  the  property  will  be  sold  for  a  giyen  sum,  to  say 
that  it  probably  wiU,  and  afterwards  to  fix  the  reserve  at 
that  sum  (n). 

There  appears  to  be  no  objection  to  the  auctioneer  dis-  As  to  dis- 
cloang  the  amount  of  the  reserve,  when  his  doing  so  is  ^^^e. 
likely  to  benefit  his  principal  (p). 

If  an  auctioneer  instructed  to  sell  is  directed  by  his  Auctioneer 
principal  to  use  some  artifice  in  fi-aud  of  the  hon&  fide^^LJ^' 
hidders  at  the  sale — and  such  is  the  meaning  of  a  direction  f  muduient 
"not  to  let"  goods  "go  under"  a  specified  sum — ^he  may  JJonrand 
ignore  the  illegal  direction,  and  sell  the  property  for  what-  biddings, 
ever  it  will  fetch  {p)  ;   and  if,  upon  a  sale  stated  to  be 
without  reserve — or  rather,  perhaps,  not  stated  to  be  subject 
to  a  reserve — a  bidding  should  be  made  on  the  part  of  the 
seller,  the  auctioneer  ought,  in  self-defence,  not  to  take  such 
bidding,  where  his  principal  is  undisclosed  {q\  and  he  will 
1»  justified  in  any  case  in  rejecting  such  a  bidding,  when 
TQsA<^mdlafide(r). 


(m)  6  Vea.  625,  628. 

(n)  Flint  v.  WoodiUy  9  Hare,  618  ;  16  Jur.  719  ;  Sugd.  10. 

(o)  EUe  V.  Barnard,  28  Beav.  228. 

(p)  BextpeU  v.  ChrUtiey  1  Cowp.  395 ;  cf.  ante,  p.  25. 

[q)  WarUnio  v.  Harri^n,  29  L.  J.  Q.  B.  14  ;  cf.  arUe^  p.  26,  note  (/). 

(r)  BezweU  t.  Christie,  1  Cowp.  895. 
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As  to  pur* 
chaser 
damping 
sale. 


Mock 
auctions. 


Besides  pufBng,  there  is  another  kind  of  hindrance  l;o   a 
free  and  open  sale,  which  the  law  discountenances :  where 
a  person  desirous  of  purchasing  prevents  others  by    liis 
improper  conduct  from  bidding  against  him  («).     Tlie 
courts  have  reftised  to  interfere  against  a  vendor,  where 
the  purchaser  had  chilled  the  sale  through  suggestions 
to  those  present  in  the  auction-room  by  way  of  appeal 
to  their  sympathies  (t) ;  and,  again,  where  the  property 
was  knocked  down  to  the  purchaser  below  the  reserved 
price,  in  consequence  of  the  reserved  bidding  not  being- 
made,  through  the  purchaser  inducing  a  belief  in  the  per- 
son employed  to  make  it  that  he  himself  (the  purchaser) 
was  acting  under  a  similar  employment  (u)  ;  and  also  where 
the  purchaser  engaged  the  vendor's  known  agent  to  buy  an 
estate  for  him,  and  the  sale  was  damped  through  the  agent 
being  mistaken  for  a  puffer  (v).    It  can  hardly  be  doubted 
that,  upon  anything  of  this  kind  occurring,  the  auctioneer 
would  have  a  discretion  to  withdraw  the  property. 

It  is  perhaps  unnecessary  to  say  that  transactions  at  mock 
auctions  cannot  be  supported  against  a  purchaser,  either  at 
law,  or  in  equity  (w). 


(«)  Of.  BeU,  Prin.  §  182;  2  Kent,  Com.  §589,  note  (a). 

(0  Fidler  y.  Abrahams,  8  B.  &  B.  116  ;  6  Moore,  0.  P.  316  ;  cf. 
2  Kent,  Com.  §  539  ;  and  ante,  p.  121. 

{u)  Mason  t.  Armitage,  18  Yes.  25. 

(v)  Jhvining  y.  Morrice^  2  Bro.  Ch.  826.  As  to  knock  out  sales,  see 
ante,  p.  121. 

(10)  Musgrove  t.  Bobinson,  8  0.  &  P.  469 ;  2  Moo.  &  B.  92.  Cf. 
antCf  p.  3. 


CHAPTER    VIII. 

THE  OONTRAGTy  AND  THE  FORMALITIES  BEQUIBED  BT 

THE  STATUTE  OF  FBAT7DS. 

"Fob  prevention  of  many  fraudulent  practices  which  The  Statute 
are  commonly  endeavoured  to  be  upheld  by  perjuiy  and  °^  ^^^^^^s- 
Bubomation  of  perjury  "  the  law  has  provided,  in  what  is 
called  the  "  Statute  of  Frauds"  (a),  that  certain  formali- 
ties shall  be  necessary,  in  some  cases  to  the  enforcement, 
in  others  to  the  validity,  of  contracts. 

It  was  formerly  doubted  (b)  whether  sales  by  auction  Extends  to 
were  within  the  meaning  of  the  statute,  as  it  was  thought  ^^®^  ^^ 
^  the  publicity  of  such  sales  ought  to  be  sufficient  to 
^oard  against  fraud ;  and  questions  founded  upon  this 
doubt  have  at  different  times  been  brought  before  the 
courts.  It  is  now,  however,  clearly  settled  that  auction- 
sales,  with  the  exception  of  such  as  are  held  by  order  of  the 
Court  (c),  are  within  the  statute,  and  that  they,  therefore, 
require  compliance  with  the  formalities  imposed  by  it,  as 


(a)  29  Gar.  II.  c.  8  (made  peipetnal  by  1  Jac.  II.  c.  17,  a.  5).  It 
'tts  been  said  that  Lord  Chief  Justice  Hale  drew  up  this  act,  but  Lord 
^^^D>fieM  is  reported,  in  Wyndham  v.  Chettoyndf  1  Burr.  414,  418,  to 
^▼e  doubted  the  accuracy  of  the  statement. 

ih)  Simon  y.  Metivier,  1  BI.  B.  599. 

(c)  See  post,  p.  244. 
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mnch  as  do  sales  of  less  publicity  (d).    And  it  is  the  duty 
the  auctioneer  to  take  reasonable  and  proper  care  that  the 
contract  of  sale  is  binding  under  the  statute  (e). 

The  4th  and  17th  sections  of  the  Statute  of  Frauds  are 
the  only  ones  that  have  an  important  bearing  on  the  subject- 
matter  of  this  work. 

Sect  4.  The  former  enacts,  inter  aliUy  "that  no  action  shall  be 

brought  ....  upon  any  contract  or  (stc)  sale  (/)  or 
lands,  tenements  or  hereditaments,  or  any  interest  in  or 
concerning  them,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith  or  some  other  person  tiiereunto  by  him 
lawfully  authorized." 

Sect  17.  The  latter  section  (g)  enacts  that  "  no  contract  for  the 
sale  of  any  goods,  wares  or  merchandises  for  the  price  of 
£10  sterling  or  upwards  shall  be  allowed  to  be  good,  except 
(1)  the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same,  or  (2)  give  something  in  earnest 
to  bind  the  bargain  or  in  part  of  payment,  or  (3)  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized." 

Lord  Ten-       In  consequence  of  doubts  which  had  arisen  upon  the  con- 

^ct^  struction  of  the  17th  section  it  was  enacted  by  9  Geo.  IV. 

c.  14,  s.  7  (h\  that  the  17th  section  of  the  Statute  of  Frauds 

{d)  Blagden  v.  BradbeaVy  12  Ves.  466  ;  Higginaon  t.  Clowes^  16  Ves. 
616  ;  Kenworthy  v.  Sckofiddy  2  B.  &  C.  945. 

(c)  Per  Blackburn,  J.,  in  Pdrce  v.  Corf,  L.  R.  9  Q.  B.  210,  214; 
48  L.  J.  Q.  B.  62. 

(/)  For  remarks  on  these  words,  see  Sugd.  128 ;  Broom,  C.  L.  884. 

{g)  This  section  is  numbered  as  the  16th  in  the  revised  edition  of  the 
statutes,  but,  it  being  better  known  as  the  17th,  the  old  numbering  has 
been  retained. 

(A)  Commonly  called  Lord  Tenterden's  Act. 
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"  shall  extend  to  all  contracts  for  the  sale  of  goods  of  the 
Talne  of  £10  sterling  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  fhtnre  time,  or  may 
not,  at  the  time  of  such  contract,  be  actually  made,  procured 
or  proyided,  or  fit  or  ready  for  delivety,  or  some  act  may  be 
requisite  for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery." 

This  section  and  the  17th  section  of  the  Statute  ofOonstmed 
Frauds  are  to  be  read  together,  and  the  words  "  of  the  J^^  ^ 
yalue "  in  the  former  must  be  substituted  for  the  words  17. 
" for  the  price"  in  the  latter  (t).    The  value,  it  seems,  may 
be  an  amount  to  be  ascertained  in  a  manner  indicated  by 
the  contract  {j)  ;  nor  is  it  material  that  the  price  agreed 
upon  was  enhanced  by  the  fact  that  the  vendor  had  to  incur 
expense  in  causing  ttie  goods  to  be  conveyed  to  the  pur- 
diaser  (k). 

Before  discussing  the  effect  of  the  4th  and  17th  sections  Distinc- 
of  the  Statute  of  Frauds,  it  may  be  observed  that,  while  the  J^^eenthe 
requirements  of  the  former  section  can  only  be  satisfied  by  4th  &  1 7th 
a  written  memorandum,  those  of  the  latter  may  be  complied  "®^ 
with  in  any  one  of  three  ways,  compliance  with  either  of  the 
first  two  of  which  will  let  in  parol  evidence  of  the  whole 
contract  (Z).    Moreover,  the  "  4th  section  does  not  avoid 
contracts  not  signed  in  the  manner  prescribed  ;  it  only  pre- 
cludes any  right  of  action.    The  l7th  section  is  stronger, 


(*)  Sdrman  v.  Heetfe,  18  C.  B.  687 ;  25  L.  J.  C.  P.  267. 

(J)  WaUs  y.  Friend,  10  B.  &  0.  446.  *' Where  the  parties  have 
omil^ed  to  fix  a  price,  it  may  be  open  to  a  jury  to  afioertaln  the  value  in 
dispute  *'—per  Tindal,  0.  J.,  in  Boadly  v.  M'Laine,  10  Bing.  482,  487  ; 
Vkd  tee  potty  p.  152. 

{k)  Astey  v.  Emery,  4  M.  &  S.  262. 

(I)  Tamkinion  v.  Staight,  17  C.  B.  697  ;  25  L.  J.  0.  P.  85.  Provided 
that  the  contract  has  not  been  reduced  into  writing ;  see  anUy  p.  45 ; 
and  provided  that  the  contract  is  to  be  performed  within  a  year ;  see  notes 
to  Peter  y.  Compton,  1  Sm.  L.  C.  835. 
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and  avoids  contracts  not  made  as  the  section  prescribes  "  (ni). 
This  distinction  is  important ;  for  a  parol  agreement  relating 
to  land,  when  executed^  is  not  invalidated  by  the  4th  section  ; 
and  in  some  cases  a  Conrt  of  Equity  will  decree  specific 
performance  of  snch  a  contract,  when  it  has  been  partly 
executed  (»). 
What  they      ^  The  words  '  lands,  tenements  and  hereditaments '  appear 

£tfida&c.-  ^  ^^®  "^^^^  ^^^^  ^y  ^®  legislature  to  denote  a  fee  simple, 
and  the  words  '  any  interest  in  or  concerning  them '  to  de- 
note a  chattel  interest,  or  some  interest  less  than  the  fee 
simple "  (p).    A  contract  for  a  lease  (j)\  or  to  give  up 
possession  (ff)  of  a  house,  or  for  the  sale  of  a  business,  with 
possession  of  the  premises  where  it  is  carried  on  (r),  is 
within  the  section  ;  but  a  contract  for  the  use  of  a  graving 
dock,  the  control  and  management  of  which  remains  with 
the  party  letting  it,  is  not  (js).    The  fact  that  the  party  con- 
tracting to  sell  an  interest  in  land  has  not  himself  an  interest 
in  it,  but  merely  acts  as  broker  or  agent,  is  immaterial  (t). 
goods  &c ;      There  is  not  often  much  difficulty  in  determining  whether 
tenants'      certain  things  are  goods  or  not.    Tenants'  fixtures  are  con- 
fixtures;     gj^g^g^  ^0  be  goods,  when  severed  from  the  freehold  (u)  ; 
and  a  recent  case  has  laid  down  the  following  rule  as  to 


(m)  Per  Bosanqnet,  J.,  in  LaythoarpY.  Bryant,  2  Bing.  N.  C.  735, 
747 ;  2  Hodg.  25 ;  cf.  Leroux  y.  Brown,  12  C.  B.  801,  825 ;  22  L.  J. 
a  P.  1 ;  16  Jnr.  1021. 

(n)  Post,  p.  197. 

(o)  Per  Littledale,  J.,  in  Evans  y.  Roberts,  5  B.  &  C.  829,  839 ;  d 
Smitk  y.  Surman,  9  B.  &  C.  561,  573. 

{p)  Vaughan  y.  Sdneodic,  3  C.  B.  766. 

(g)  KeUy  y.  Webster,  12  C.  B.  283 ;  21  L.  J.  C.  P.  163. 

(r)  Smart  y.  ffarding,  15  C.  B.  652  ;  24  L.  J.  C.  P.  76  ;  Hodgson  y. 
Johnson,  K  B.  &  E.  685 ;  28  L.  J.  Q.  B.  88. 

(a)  WdU  y.  Kingston-upon-BuU,  L.  R.  10  C.  P.  402 ;  44  L.  J.  C.  P. 
257. 

(t)  fforsey  v.  Graham,  L.  R.  5  C.  P.  9 ;  39  L.  J.  C.  P.  58. 

(u)  MinshaU  y.  Uoyd,  2  M.  &  W.  450,  459 ;  JMUm  y.  WkUUm,  3 
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growing  crops  (v)  :  "  Where  the  subject-matter  of  the  con-  growing 
tract  is  growing  in  the  land  at  the*  time  of  the  sale,  then,  '^ 
if,  bj  the  contract,  the  thing  sold  is  to  be  delivered  at 
once  by  the  seller,  the  case  is  not  within  the  (4th)  section. 
Another  case  is  where,  although  the  thing  may  have  to 
remain  in  the  ground  some  time,  it  is  to  be  delivered  by 
the  seller  finally,  and  the  purchaser  is  to  have  nothing  to  do 
vith  it,  until  it  is  severed ;  and  that  case  also  is  not  within 
the  (4th)  section.  Then  there  comes  the  class  of  cases 
where  the  purchaser  is  to  take  the  thing  away  himself. 
In  such  a  case,  where  the  things  WQfructus  indtistriales  {w\ 
then,  altliongh  they  are  still  to  derive  benefit  from  the 
land  after  the  sale,  in  order  to  become  fit  for  delivery, 
nevertheless,  it  is  merely  a  sale  of  goods,  and  not  within 
the  (4th)  section.  If  they  are  not  fructua  induatriales  (x), 
then  the  question  seems  to  be  whether  it  can  be  gathered 
from  the  contract  that  they  are  intended  to  remain  in  the 
land  for  the  advantage  of  the  purchaser,  and  are  to  derive 

Q.  B.  961 ;  but  not  when  they  are  nnsevered  ;  see  pott,  p.  149,  and  cf. 
«»te,  p.  63. 

(»)  Per  Brett,  L.  J.,  in  MarOuM  t.  Qrem,  1  0.  P.  D.  36,  42 ;   45 
1*.  J.  Q.  B.  153,  155. 

(w)  /.e.  com  and  other  growth  of  the  earth  which  is  prodnoed,  not 
spontaneously,  but  by  labour  and  industry.  They  can  be  seized  by  the 
^^saaS.  under  KjLfa.^  and  go  to  the  executor,  and  not  to  the  heir.  Wheat, 
potatoes,  turnips  &c.  ;  Jont9  v.  Flint,  10  A.  &  £.  753  ;  2  P.  4b  D.  594 ; 
Jhnat  y.  Pergttaon,  Hayes,  540 ;  and  also,  it  seems,  hops ;  JlodweU  v. 
PkiUvps^  9  M.  &  W.  501,  503,  are  fructtu  indtutritUet,  From  the  cases 
^i^  it  appears  that  emblements,  as  to  which  see  Wms.  Ezors.  716,  come 
vnder  the  same  rule  as  fructtu  industriala,  which,  in  fact»  they  include, 
^ving  crops  are  treated  in  a  similar  manner  to  fixtures  in  the  Bills  of 
^  Act,  1878  ;  see  antej  p.  63,  note  («). 

N  £*g.  eloTer ;  Graves  v.  Weld,  5  B.  &  Ad.  105 ;  mowing  grass ; 

^^  T.  WoiUwortk,  6  East,  602 ;   cf.  Jones  y.  Flint,  10  A.  &  E.  753, 

«59  (where  it  was  held  that  a  contract  of  agistment,  t.e.  where  the  owner  Contract 

^  *  PMtnre  takes  in  cattle  to  be  fed,  is  not  an  interest  in  land,  though  a  f q^  agist- 

^"ttEBct  to  seU  the  feed,  to  be  taken  by  the  cattle  of  the  buyer,  would  be) ;  jqq^^ 

**•»%  underwood;  Seorrelly.  BoxaU^lY.  kJ,S9e;  Tealr,  Aniy,2B. 

^B.  99 ;  poles  or  timber;  growing  fruit ;  BodwsU  y.  PhUUps,  9  M.  &  W. 
501. 

L  2 
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benefit  from  so  remaining ;  then  part  of  the  subject-matter 
of  the  contract  is  the  interest  in  land,  and  the  case  is  within 
the  (4th)  section.    But  if  the  thing,  not  being  frvjcius  in-- 
dustriales^  is  to  be  delivered  immediately,  whether  the  seller 
is  to  deliver  it,  or  the  buyer  is  to  enter  and  take  it  himselfy 
then  the  buyer  is  to  derive  no  benefit  from  the  land,  and 
consequently  the  contract  is  not  for  an  interest  in  the  land, 
but  relates  solely  to  the  thing  sold  itsel£" 
What  they     Neither  section  extends  to  goods  sold  for  a  less  price  than 
bujiu^e  •    ^^^  (^) '  therefore  an  auction-sale  of  these  is  completed  by 
Goods  sold  the  bidding  and  its  acceptance.    And,  as  a  separate  contract 
San^i  .  arises  in  respect  of  each  lot  sold  at  an  auction,  these  sections 
do  not  apply  where  several  lots  are  knocked  down  at  distinct 
times  and  for  distinct  sums  to  the  same  bidder,  each  of  them 
being  individually  under  £10,  although  the  amount  of  the 
whole  purchase-money  may  be  much  more  than  £10(2;), 
But  it  is  otherwise,  if  they  are  knocked  down  to  him,  or 
subsequently  treated  as  having  been  knocked  down  to  him, 
at  one  sum  or  as  one  lot  (a),  or  if  they  are  so  connected 
together  that  the  possession  of  all  is  essential  to  the  en- 
joyment of  any  one  or  more  of  them  (b), 
stocks  &c.;     Nor  does  either  section  apply  to  contracts  for  the  sale  of 

{y)  Unless  the  agreement  w  not  to  be  performed  within  a  year,  on  which 
point  see  notes  to  Peter  y.  Comptonf  1  ^n.  L.  0.  835. 

(z)  Emmtrion  y.  ffedis,  2  !&unt.  38  ;  Jamea  v.  Shore,  1  Stark.  426  ; 
Jtoots  y.  Lord  JDorvMr,  4  B.  &  Ad.  77  ;  Watlmg  y.  Honcood,  12 
Jiir.  48  ;  cl  Ccutton  y.  €ha^?mtm,  L.  R.  2  H.  L.  So.  250,  262  ;  Lewin  y. 
Guest,  1  Rnss.  325. 

(a)  Thus,  where  three  lots  of  one  hundred  railway  shares  each  were  sold 
at  an  auction,  bat  the  bill  of  parcels  sent  to  the  purchaser  described  the 
transaction  as  a  sale  of  ''800  shares  ....  £15"  ;  it  was  held  that 
there  was  eyidenee  that  the  contract  was  entire ;  Fremklyn  y.  Lomond^  4 
0.  B.  637 ;  16  L.  J.  0.  P.  221 ;  11  Jur.  780 ;  see  also  Baldey  y. 
Farher,  2  B.  &  C.  37  ;  8  D.  &  R.  220  ;  Championv,  ShoH,  1  Camp.  52 ; 
MUU  y.  HwKt,  20  Wend.  481 ;  Bigg  y.  WhiOcwg,  14  0.  B.  195 ;  2 
C.  L.  E.  617. 

(&)  Chamhem  y.  (TniJE^,  1  Esp.  150 ;  (7i6jo»y.  /Sorrier,  Peake,  Add. 
Cas.  49. 
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foreign  stock  (c),  railway  scrip  (d),  or  shares  in  a  joint-stock 
bank  (a)  or  a  railway  (/),  canal  navigation  (g)  or  water-works 
Qompany  (A),  or  a  mining  company  conducted  on  the  cost- 
book  principle  (i),  or  of  the  right  to  remove  tenants'  fixtures  right  to 
when  nnsevered  from  the  freehold  (/).  twAnte* 

The  requirements  of  the  4th  and  17th  sections  with  re-  fixtm^s. 
gard  to   the  memorandum  in  writing  will  be  examined 
together,  the  same  rules,  with  one  exception  (k\  applying 
equally  to  both. 

The  only  difference  between  an  agreement  and  a  note  of  <*  Unless 
an  agreement  is  that,  in  the  one  instance,  a  formal  agreement  ^^Jf^,. 
is  meant,  and,  in  the  other,  something  not  so  particular  in 
form  and  technical  accuracy,  but  still  containing  the  essen- 
tials of  an  agreement  (Q. 


{e)  Pawk  T.  Ounn,  4  Bing.  N.  C.  445 ;  ffudUne  v.  Siggers,  1  Ex. 
856 ;  18  L.  J.  Ex.  166. 

(d)  Knight  t.  Barber,  16  M.  &  W.  66  ;  16  L.  J.  Ex.  18. 

(e)  HufnbU  ▼.  MUclM,  11  A.  &  E.  205  ;  8  P.  ft  D.  141. 

(/)  Bradley  v.  ffoldstoarth,  3  M.  &  W.  422  ;  1  H.&H.  156 ;  Bunct^ 
T.  Albreeht,  12  Sim.  189,  199 ;  BowUyy  v.  Bell,  8  C.  B.  284  j  Tempest 
T.  KUner,  3  0.  B.  249. 

{g)  Latham  y.  Barber,  6  T.  B.  67.  But  in  some  cases  the  act  of  par- 
liament constituting  the  company  makes  the  shares  real  property,  as  in  the 
case  ol  Droitwich,  Biver  Don  and  Biver  Avon  Canal  alu^  and  New  Biver 
shares. 

(A)  EUgh  V.  BrarU,  2  Y.  &  C.  268 ;  c£.  Myers  r.  Perigal,  2  De  G. 
M.  k  G.  599  ;  22  L.  J.  Ch.  431  ;  Edtoards  y.  ffall,  6  De  G.  M.  &  G. 
74 ;  25  L.  J.  Ch.  82,  decided  on  the  Mortmain  Act. 

(t)  At  any  rate  in  the  ahsence  of  evidence  that  the  shareholders  take  a 
direct  interest  in  the  freehold  ;  Watson  y.  SpraUey,  10  Ex.  222  ;  P(yufeU 
▼.  Jettop,  18  C.  B.  336  ;  Walker  y.  BartUtt,  18  C.  B.  845 ;  Hayter 
y.  Tucker,  4  Eay  &  J.  243.  Bat  Westminster  Improyement  Bonds  are  an 
interest  in  land ;  Tappin  v.  Loma$,  16  C.  B.  145. 

0")  Lee  y.  QatJcdl,  1  Q.  B.  D.  700  ;  45  L.  J.  Q.  B.  540  5  cf.  Pinner  y. 
Arnold,  TjTW.  &  Gr.  1.  But  so  long  as  the  tenant  has  a  right  to  remove 
them,  tiiey  may  be  seized  by  the  shei^  as  goods;  MaUen  y.  Bunder,  1  C. 
M.  &£.  266,  275;  3  Tyrw.  959;  MinahaU  y.  Lloyd,  2  M.  &  W.  451, 
459 ;  and  when  seyered  tbey  are  goods ;  ante,  p.  146. 

(i)  See  post,  p.  152. 

{I)  WUliams  y.  Lake,  29  L.  J.  Q.  B.  1,  8  ;  2  B.  &  E.  349 ;  Vanden- 
^h  y.  Spooner,  L,  R.  1  Ex.  316. 


150  THE  CONTRACT.  [PART  I. 

The  essen-      The  essentials  which  must  appear  on  the  agreement  are  z 
agreement  ^^^  ^^  ^^^  Contracting  parties  ;  the  sabject-matter  of  the 
contract,  comprising  the  promise  and  the  consideration.; 
and  the    consent    ef   the    parties  to  the  terms    of    the 
contract  (m). 
The  Both  parties  must  be  specified,  either  by  name  or  by  a 

parties.  sufficient  description  (n).  Where  there  is  a  sufficient 
description  of  the  vendor,  it  is  not  necessary  that  his  name 
should  be  inserted  in  the  agreement  (o)  ;  but,  unless  there 
is  good  reason  to  the  contrary,  it  is,  as  a  rule,  advisable,  in 
order  to  avoid  any  question  as  to  the  sufficiency  of  the 
description,  to  insert  his  name,  if  it  does  not  appear  on  the 
particulars  {p).  Simply  signing  as  agent  for  "my  client "  (q), 
" my  principal,"  "my  friend"  (r),  or  "the  vendor"  («),  is 
not,  by  itself,  a  sufficient  description  of  the  party  alluded  to. 
The  following  descriptions  are,  however,  sufficiently  definite 
to  admit  parol  evidence  to  identify  the  party  to  whom  they 
refer :  "  The  executor  of "  A.  B.  {t)  ;  "  a  trustee  selling 
under  a  trust  for  sale  "  (u)  ;  "the  owner  ; "  "  the  proprie- 


(m)  Wain  v.  WarlterSf  5  East,  10  ;  2  Sm.  L.  C.  241 ;  Laythoarp  t. 
Bi-yant,  2  Bing.  N.  C.  785,  742  ;  2  Hodg.  25 ;  Milnes  v.  Qery,  14  Ves. 
400,  40(5;  RoberU  v.  Tucker,  3  Ex.  632;  Saunders  v.  Wak^fidd,  4 
B.  &  Aid.  595.  In  the  case  of  a  guarantee,  however,  the  consideration 
need  not  now  be  stated ;  see  19  &  20  Vict.  c.  97,  s.  3. 

(n)  WaiiavM  v.  LakCt  vbi  sup, ;  WiUtanis  v.  Jordan,  6  Ch.  D. 
617 ;  46  L.  J.  Ch.  681 ;  Donnwm  v.  PeopU's  Caf6  Co,,  W.  N.  1881, 
107. 

(o)  Hood  y.  Lord  Barrinffton,  L.  R.  6  Eq.  218,  221 ;  Beer  v.  London 
d:  Paris  Hotel  Co.,  L.  E.  20  Eq.  412,  427. 

ip)  See  Dart,  218,  commenting  on  the  fact  that  the  vendor's  name  is 
seldom  disclosed. 

{q)  Skelton  v.  Cole,  1  De  G.  &  J.  587. 

(r)  Jioasiter  v.  MiUer,  3  App.  Cas.  1124,  1141  ;  48  L.  J.  Ch.  10. 

(«)  Potter  V.  DuffM,  L.  &.  18  Eq.  4 ;  43  L.  J.  Ch.  472. 

{t)  Hood  V.  Lord  Barrington,  L.  E.  6  Eq.  218. 

(«)  Catling  V.  King,  5  Ch.  D.   660  ;  46  L.  J.  Ch.  384 ;  Taylor  v. 
Salmon,  W.  N.  1881,  102. 
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tor"  (v) ;  "  the  mortgagee  "  {w) ;  "  the  company  in  possession 
of  the  premises  "  (a?).  If  the  name  or  a  suflScient  descrip- 
tion of  the  vendor  does  not  appear  on  the  agreement,  the 
auctioneer  nms  the  risk  of  himself  incurring  liability  as 
principal,  if  the  vendor  refuse  to  perform  the  contract  (y). 

The  promise  mnst  be  stated.    Where  the  agreement  for  a  The 
lease  of  certain  premises  did  not  state  the  intended  duration  P"*™"®- 
of  the  term   (z)j  or  the  day  from  which  it  wag  to  com- 
mence  (a),    or  the  time  at  which  possession  was  to  be 
given  (^),  specific  performance  was  refused.  But  descriptions 
such  as  "  Mr.  O.'s  house  "  (c),  "  the  intended  new  public- 
house  at  Putney"  (d)j  "property  purchased  ...  at  Sun 
hm,   Pinxton"    (the  date  being  mentioned)   (c),  "your 
wool"  (/)  are  sufficiently  definite  to  render  parol  evidence 
admissible  to  identify  the  property. 

The  price  to  be  given  must  appear  (g)  or  be  capable  of  The  con- 
being  ascertained  with  certainty.    A  mere  receipt  for  the  sideratioii. 


(r)  Sale  v.  Lambert,  L.  R.  18  Eq.  1 ;  43  L.  J.  Ch.  470 ;  c£.  Thomas 
y.  Brown,  1  Q.  B.  D.  714 ;  45  L.  J.  Q,  B.  811. 

(v)  Rosnier  t.  MUUr,  ubi  supra  ;  and  see  Shardlow  v.  CoUerell,  18 
Ck  D.  280,  292 ;  50  L.  J.  Ch.  618,  618. 

[it)  Oommins  v.  Scott,  L.  B.  20  £q.  11  ;  44  L.  J.  Oh.  563 ;  JBeer  v. 
iMidon  <Cr  Paris  Hotd  Co,,  L.  £.  20  Eq.  412. 

iy)  Of.  ante,  p.  129. 

U)  Fibeafhawnce  t.  Bayley,  9  H.  L.  78. 

(a)  Ntihum  v.  Sdiyy,  L.  B.  7  Oh.  406  ;  41  L.  J.  Oh.  551 ;  Marshall  v. 
Berridgt,  19  Ch.  D.  233 ;  30  W.  B.  93. 

lb)  Donnison  v.  People's  Oafi  Co,,  W.  N.  1881,  107. 

(c)  OgUvie  v.  Foljambe,  3  Mer.  53  ;  cf.  Cowley  v.  Watts,  22  L.  J.  Ch. 
591 ;  17  Jur.  172. 

[^    Wood  T.  Scarth,  2  Kay  &  J.  33. 

(e)  Shardlow  t.  Cotterell,  18  Oh.  D.  280 ;  50  L.  J.  Ch.  613.  In  this 
ctte  no  other  property  was  being  sold.  Cf.  cases  cited  in  notes  (x)  &  (y) 
fu^  p.  70. 

(/)  MacdoruUd  v.  LongbotUm,  1  E.  &  E.  977  ;  29  L.  J.  Q.  B.  256  ; 
cf.  M'CoUin  V.  Gilpin,  6  Q.  B.  D.  516 ;  29  W.  E.  408 ;  44  L.  T.  N.  S. 
W4. 

ig)  Mttwre  ▼.  KingscoU,  5  B.  &  0.  583 ;  8  D.  &  R.  343 ;  Peirce  v. 
tV>  !<•  B.  9  Q.  B.  210 ;  43  L.  J.  Q.  B.  52. 
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deposit  which  does  not  state  the  proportion  the  deposit  bears 
to  the  price  is  not  enough  (h).    But  an  agreem^at  to  sell  at> 
a  fair  valnation  may  be  enforced  (t)  ;  and  an  agreement  fox* 
sale  at  a  specified  price  and  a  fixed  percentage  on  any  profits 
that  might  be  realized,  should  the  purchaser  resell  within  & 
given  time,  was  held,  the  purchaser  not  having  re-sold 
within  the  time  limited,  to  be  a  valid  contract  to  purchase  at 
the  price  specified  (/).    It  is  not  necessary  that  the  mode 
of  payment  should  be  mentioned  (k). 
(Distinctioii     Begarding  the  price,  a  distinction  has  been  drawn  between 
4thTl7th  *'^®  4th  and  17th  sections.    The  word  "bargain"  in  the 
Bees,  as  to  latter  is  not  so  strictly  interpreted  as  the  word  "  agreement " 
pnce.)       ^^  ^^^  former,  so  far  as  the  price  is  concerned.  Thus,  where 
there  is  no  actual  agreement  as  to  price,  the  note  of  the 
"  bargain,"  though  silent  as  to  price,  is  sufficient^  the  law 
importing  a  promise  to  pay  a  reasonable  price  (I).    But 
where  the  price  is  fixed,  it  becomes  a  part  of  the  "  bargain  " 
and  must  appear  in  writing  ;  and  parol  evidence  is  admissible 
to  show  that  a  price  was  actually  agreed  upon,  in  order  to 
establish  the  insufiiciency  of  a  memorandum  which  is  silent 
as  to  price  (m). 
The  con-        The  note  or  memorandum  must  show  an  agreement  to 
the  terms  of  the  contract  charged  against  the  party;  and  a 
memorandum  is  not  sufficient  which  adds  a  material  term 
to  the  agi'eement  charged,  or  contradicts  or  qualifies  it  in  a 
material  particular  (n) ;  as,  where  a  letter  admitting  a  sale 


(h)  Blagden  v.  Bradbear,  12  Ves.  466. 

(t)  Dart,  221 ;  Leake,  1185 ;  Milnes  r,  Ocry,  14  Yes.  400,  407  ;  ct 
antCf'p.  93. 

(j)  Lcmgstc^y,  Nicholson,  25  Beav.  160. 
(*)  Sari  V.  BourdUlon,  1  C.  B.  N.  S,  188 ;  26  L.  J.  C.  P.  78- 
(0  ffoadley  v.  M*Laine,  10  Bing.  482,  487  ;  ci  ante,  p.  145,  note  (j). 
(m)  Benj.  184. 
n)  Leake,  271. 


sent. 
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of  goods  asserts  a  condition  as  to  their  qnality  (o)^  or  that 
they  were  bought  hj  sample  {p). 

The  memorandmn  need  not  be  signed  by  both  parties  to  "And 
the  oontract :  the  signature  of  the  party  to  be  charged  alone  ^!^^ 
is  sofficient  ( q) ;  and  signing  a  surname  (r),  or  initials,  to  be 
only  («),  or  in  pencil  (0,  seems  to  be  enough.    Nor  must  ^^haigcd." 
the  fiagnatnre  necessarily  be  written ;  it  may  be  printed  or 
stamped  (ti),  or  be  signified  by  a  mark  (v).    The  following 
have  been  held  to  be  sufiScient  signatures  of  the  party  to  be 
charged  :  *'  I,  J.  C,  agree  to  sell"  (2;);  ''A.  B.  agrees  with 
J.  R.  B.,**  in  J.  E.  B.'s  (the  defendant's)  writing  (y)  ;  "  Sold 
J.  D."  (z)  ;   "  Messrs.  E.,  bought  of**  (a).    "If  a  party  or  Signature 
^incipid  or  person  to  be  bound  signs  as,  what  he  cannot  be,  "^  7^^' 
a  witness,  he  cannot  be  understood  to  sign  otherwise  than 
as  principal"  (b).    But  where  J.  N.,  an  auctioneer's  clerk, 

(o)  Smdth  T.  Surman,  9  B.  &  0.  561. 
(p)  Archer  v.  Baynes,  6  Ex.  625. 

(9)  Laythoarp  t.  Bryant,  2  Bing.  N.  C.  785  ;  2  Hodg.  25 ;  Setan  t. 
Slade^  7  Yes.  264  ;  Beuu  t.  Piekdey,  L.  R.  1  Bz.  342,  352  ;  85  L.  J. 
Bx.  218. 

(r)  As  :  <*  Mr.  A.  begs  to  infoim  &e." ;  Lobh  t.  StanUy,  5  Q.  R  574. 

{s)  PhiUimort  v.  Barry,  1  Camp.  513 ;  Jacob  v.  Kirky  2  Moo.  &  B.  221  ; 
Sweet  T.  Lee,  8  Man.  A  (}.  452;  cf.  Bubert  t.  Mortar,  2  G.  &  P.528  ;  12 
Mooore,  216  ;  notes  to  Wain  r.  WarUers,  2  Sm.  L.  C.  241 ;  Sugd.  144. 

(i)  Lueoi  T.  James,  7  Hare,  410,  419 ;  provided  it  was  intended  as  a 
agnatniejct  Inthegood8ofAdams,L.K  2P.  &D.  867  ;  41  L.  J.  P.  81. 

(«)  FroTlded  it  be  shown  to  have  been  printed  or  stamped  by  tiie  party 
or  l^  bis  anihority,  and  appropriated  to  the  particular  contract ; 
Schneider  y.  Norris,  2  M.  &  S.  286 ;  Saundenon  v.  Jackeon,  2  B.  & 
P.  288  ;  Bennett  v.  BrumfiU,  L.  B.  8  C.  P.  28  ;  87  L:  J.  0.  P.  25. 

(v)  'Whether  the  party  be  able  to  read  and  write  or  not;  Baher  v. 
De^ng,  8  A.  ft  E.  94. 

(x)  Knight  t.  Crockf<yrd,  1  Bsp.  190. 

(y)  BUaHey  v.  Smith,  11  Sim.  150;  cf.  Propertr,  Parker,  1 B.  ftMyL 
625. 

(z)  In  J.  D.'s  writing;  Johnton t.  Bodgson,  2  M.  &  W.  653L 

(«)  Written  by  Messrs.  E.'s  agent ;  BwrrtU  y.  Evans,  1  H.  &  G.  174 ; 
6  H.  &  N.  660 ;  81  L.  J.  Ex.  387  ;  9  Jur.  N.  S.  104;  7  L.  T.  N.  S.  97  ; 
10  W.  B.  665. 

{h)  Per  Lord  Bldon,  in  CoUs  v.  Trecothiek,  9  Ves.  284,  251 ;  Wt^ford 
T  Beadey,  1  Yes.  Sen.  7 ;  8  Atk.  508. 
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signed  the  memorandnm  of  the  contract :  ^*  Witness  J.  N." 
and  signed  the  receipt  for  the  deposit  (being  authorized  by 
the  purchaser  to  do  so)  :  "  For  Mr.  M.  (the  purchaser),  J.  N.," 
it  was  held  that,  even  if  there  had  been  proof  of  his  being 
agent  to  the  vendor,  the  signature  was  not  sufficient  to  bind 
the  vendor,  as  it  merely  attested  the  signature  of  the  pur- 
chaser (c)^  And  where  an  agreement  contained  the  names 
of  the  parties  in  the  commencement,  and  concluded :  "  As 
witness  our  hands,"  without  being  followed  by  any  name  or 
signature,  this  was  held  to  be  insufficient  (d). 
**  Or  some      The  authority  to  sign  may  be  written,  verbal  or  im- 

fion^&c!^'^'  P^®d  (^)«  -^^  *  ^^^®  ^7  private  contract  (/)  the  auctioneer 
Auctioneer,  jg  agent  for  the  vendor  only  (g),  but  at  a  sale  by  auction  he 
Auc-  has  an  implied  authority  to  sign  for  both  parties  (h).    How 

cierk^^'^     far  in  the  latter  case  his  clerk  has  a  similar  authority 

(c)  GoibtU  v.  Archer t  2  A.  &  E.  500,  where  Lord  Denman,  C.  J., 
criticized  the  dictum  of  Lord  Eldon,  quoted  in  the  text.  But  see  Sugd. 
148,  where  Lord  Eldon's  dictum  is  maintained  to  be  correct. 

(d)  Hvhert  t.  Treherne,  3  Man.  &  G.  743;  Bubert  v.  Turner,  4  Sco. 
N.  R.  486. 

(e)  See  antCf  p.  21. 

(f)  He  cannot  so  sell  without  special  authority ;  ante,  p.  27. 
{g)  Mews  v.  Carr,  1  H.  ft  N.  484 ;  26  L.  J.  Ex.  39. 

Brokers.  (h)  See  antCf  p.  20.     A  broker,  like  an  auctioneer,  acts  as  agent  for 

both  parties ;  Mucker  v.  Cammeyer,  1  Esp.  105.  The  mode  in  which  he 
Bought  and  usually  effects  a  contract  is  by  the  delivery  to  his  principals  of  what  are 
sold  notes,  called  bought  and  sold  notes,  the  bought  note  being  sent  to  the  buyer, 
the  sold  note  to  the  seller.  These  notes  should  contain  the  names  of  both 
the  contracting  parties,  the  quantity  of  the  article  bought  or  sold,  and  the 
price,  if  agreed  upon.  For  forms,  see  Part  XL,  post^  p.  378.  Where  the 
broker  has  made  and  signed  an  entry  of  the  contract  in  his  book,  this  will 
be  good  evidence  of  the  contract  to  satisfy  the  Statute  of  Frauds  in  cases 
where  no  bought  and  sold  notes  have  been  delivered,  or  where  they  dis- 
agree. But  if  there  is  a  material  difference  between  the  bought  and  sold 
notes,  and  no  entry  has  been  made  and  signed,  then  there  is  no  binding 
contract  See  Russ.  Merc.  Ag.  4,  citing,  among  others,  the  following  cases  : 
Th&mttm  v.  Charles,  9  M.  &  W.  802 ;  Pitts  v.  BeckeU,  13  M.  &  W. 
743,  746 ;  Sieveimgkt  v.  Archibald,  17  Q.  B.  103 ;  20  L.  J.  Q.  B.  629 ; 
and  see  Benj.  203  ct  seq,  ;  and  Heyworth  v.  Knight,  17  d.  B.  N.  S. 
298  ;  33  L.  J.  C.  P.  298. 
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appears  to  be    donbtfal.      Hullock,  B.,  in  Henderson  Y.Bendmim 
Barrmoall  (t),  is  reported  to  have  said :  "An  auctioneer's  JJ^  "^ 
clerk  who   writes   down  the  name  of  the  buyer  in  his 
presence  is  the  agent  of  both  parties."    But  this  didum 
seems  not  to  have  met  with  the  approval  of  Patteson,  J.,  in 
a  subsequent  case  {j)  ;  and  in  Peirce  v.  Gurf  (h)  Black-  ^^^  ^* 
bom,  J.,  says  :  "  I  take  it  as  quite  clear  that  the  auctioneer's 
clerk  has  no  authority  to  sign  by  general  custom ;  although, 
as  Bird  v.  Boulter  (J)  decided,  ttiere  may  be  special  circum- 
stances to  show  that  an  auctioneer's  clerk  had  authority  to 
sign.    Where  the  bidder,  that  is,  the  person  to  be  charged, 
by  word  or  sign  authorizes  the  auctioneer's  clerk  to  sign  on 
his  behalf,  he  makes  him  his  agent  to  sign,  although,  by  the 
g^eial  custom,  the  auctioneer's  clerk  would  not  be  the 
bidder's  agent."     In  the  case  of  Bird  v.  BouUer.  mentioned  Bird  v. 
aboTe,  the  clerk,  as  the  hanmier  fell,  called  out  the  name 
of  the  purchaser,  and  if  the  purchaser  assented,  made  an 
€ntry  accordingly  in  the  sale-book.    With  regard  to  the  lot 
in  question  in  the  case,  the  auctioneer  having  named  the 
defendant  as  purchaser,  the  clerk  said  :  "  Mr.  B.,  it  is  your 
wheat ; "  whereupon  the  defendant  nodded,  and  the  clerk 
made  the  entry  in  his  sight,  he  being  then  within  a  dis- 
tance of  three  yards ;  and  the  purchaser  was  held  to  have 
constituted  the  clerk  his  agent.    Although,  in  general,  the 
clerk  would  appear  not  to  have  authority  to  bind  the  vendor 
^y  agnmg  for  him  {m),  perhaps  the  presence  and  direction 

(»)  IT.  &  J.  387,  389 ;  and  see  Sugd.  147,  where  it  is  said  ihat  the 
clerk  who  takes  down  the  biddings  openly  is  considered  the  agent  of  both 
tie  seller  and  the  purchaser. 

(j)  BWd  V.  BouUer,  4  B.  &  Ad.  448,  44(S ;  1  N.  &  M.  313. 

W  L  R.  9  Q.  B.  210,  214 ;  43  L.  J.  Q.  B.  52;  (decided  in  lg74), 
vhere  the  derk  had  signed  the  auctioneer's  sale-book  for  the  purchaser. 
But  the  case  was  not  decided  on  that  ground. 

(«)  See  ante,  p.  29. 
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of  the  auctioneer  would  suffice  to  iuvest  him  with  such 
authority.    For,  as  observed  by  Taunton,  J^  in  Bird  v. 
Boulter  (n),  ^*  it  is  not  necessary  to  suppose  that  the  vendor 
rested  a  particular  confidence  in  the  auctioneer  for  the  pnr- 
pose  of  putting  down  the  names  in  the  sale-book.    He  may 
be  taken  to  have  constituted  that  person  his  agent  for  the 
making  of  such  entries  whom  the  auctioneer  might  choose 
to  appoint."    And,  according  to  Mr.  Dart»  the  vendor  by 
the  appointment  of  the  auctioneer  impliedly  authorizes  the 
clerk  of  the  latter  to  bind  him  by  signing  as  his  agent  (o). 
But  on  a  sale  by  private  contract  the  clerk's  authority  is  not 
Coles  T.      so  readily  implied.    In  Coles  v.  Trecothich  {p)y  Lord  Eldon 
Trecothick,  ^  reported  to  have  said :  "  The  doctrine  is  very  dangerous 
indeed  that,  if  an  auctioneer  is  authorized  to  sell,  all  his 
clerks,  when  he  goes  out  of  town,  are,  in  consequence  of  any 
usage  in  that  business,  agents  for  the  person  who  authorized 
him."    In  that  case  the  auctioneer  had  informed  the  vendor 
that  he  was  in  the  habit  of  allowing  his  clerks  to  sign  con- 
tracts, witness  instruments,  and  conduct  his  business,  and 
as  the  vendor  had  expressed  himself  satisfied,  he  was  held 
bound  by  the  signature  of  one  of  two  clerks  named  to  him, 
who  had  signed  as  his  agent. 
Solicitor.        A  solicitor  has  no  implied  authority  to  bind  his  client  by 
signing  the  otter's  name  (g) ;  but  the  conduct  of  the  parties 
is  evidence  to  prove  such  authority  (r).  Before  a  solicitor  can 


(n)  VMttip, 

(o)  Dart,  181.  At  sales  of  nmneroTiB  lots  the  auctioneer's  clerk  ire- 
qnently  signs  the  contract  for  the  yendor,  while  the  auctioneer  himself  is 
engaged  in  selling  other  property. 

(p)  9  Yes.  284,  250. 

iq)  Smith  y.  Wtbtter,  8  Oh.  D.  49 ;  45  L.  J.  Ch.  528 ;  Fortter  y. 
Rowland,  7  H.  &  N.  108 ;  7  Jar.  N.  8.  998  ;  cf.  EaH  of  CfUmgal  y.  Bw- 
nard,  1  Keen,  769,  787. 

(r)  Taylor  y.  Salmon,  W.  N.  1881,  102. 
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act  as  agent  of  both  parties,  they  must  both  have  intended 
that  he  should,  and  have  authorized  him  to,  so  act  («). 

One  party  to  a  contract  cannot  act  as  agent  for  the  other  One  party 
so  as  to  bind   him  by  signing  his  name;  therefore  anfo^**'^'* 
aactioneer  cannot  sue  in  his  own  name  upon  a  contract  other, 
which  he  himself  has  signed  as  agent  for  the  buyer  (Q. 

The  principal  can  sue  and  be  sued,  although  the  agent  How  agent 
signed  in  his  own  name  (u)  ;  but^  as  a  role,  an  agreement  ^iiould 
entered  into  by  an  agent  should,  in  order  to  avoid  any  ques- 
tion as  to  personal  liability,  be  made  and  signed  by  him 
expressly  in  the  character  of  agent  (v). 

It  is  not  necessary  tl^at  the  note  or  memorandum  appear  The  agree- 
on  one  document  (iv) ;  and  the  insertion  of  the  signature  in  ?1®^\?*^  ^ 
any  part  of  the  writing  is  sufficient,  so  long  as  it  is  done  in  from 
such  a  manner  as  to  authenticate  the  whole  instrument  (x).  s®^®™^  ^ 

«T|Ti       .    .  documente: 

Wnen  it  is  proposed  to  prove  the  existence  of  a  contract 
by  several  documents,  it  must  appear  upon  the  face  of  the 
instroment  signed  by  the  party  to  be  charged  that  reference 
is  made  to  another  document,  and  this  omission  cannot  be 
supplied  by  verbal  evidence.  If,  however,  it  appears  firom 
the  instrument  itself  that  another  document  is  referred  to, 
that  document  may  be  identified  by  verbal  evidence  **  (y). 

{*)  ¥or,  genexaUy  speaking,  the  agent  of  the  seUer  cannot  act  as  agent 
rf  the  buyer ;  see  ante,  p.  22,  note  (o) ;  cf.  Mews  v.  Carr,  1  H.  &  N.  484: 
26  L  J.  Ex.  39. 

(0  Wright  v.  Dannah,  2  Gamp.  203 ;  Farebrotker  v.  Simmoniy 
^  B.  &  Aid.  888  ;  Sharman  v.  Brandt,  L.  B.  6  Q.  B.  720  ;  40  L.  J.  Q.  B. 
312 ;  aUter,  where  his  derk  has  signed  as  agent  for  the  purchaser;  Bird 
T.  Jottteer,  4  B.  &  Ad.  443  ;  1  N.  &  M.  313. 

(tt)  Pott,  p.  206. 

W  Dart,  185 ;  ct  post,  p.  208. 

(tt)  Cave  V.  Hastings,  7  Q.  B.  D.  125  ;  50  L.  J*  Q.  B.  575. 

(c)  (ktiUmr,  CaUm,  L.  B.  2  H.  L.  127,  142;  36  L.  J.  Oh.  886 ;  Jones 
▼•  Victoria  Graving  Dodc  Co.,  2  Q.  B.  D.  314,  323 ;  46  L.  J.  Q.  B.  219. 

W  Per  Theaxger,  L.  J.,  in  Ixmg  t.  MiOar,  4  C.  P.  D.  450,  456 ; 
^^  L  J.  Q.  B.   596,  where  Bi-amwell,  L.  J.,  pnts  the  following  ease  : 

'Suppose  that  A.  writes  to  B.,  saying  that  he  will  give  £1000  for  B.*g 
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Longr.      Where  the  defendant  signed  the  following  receipt :  "Re- 
Miiiar.      ceived  of  Mr.  George  Long  the  sum  of  thirty-one  ponndsy 
as  a  deposit  on  the  purchase  of  three  plots  of  land  at 
Hammersmith,"  it  was  held  that  the  word  "purchase" 
referred  to  some  agreement  to  purchase,  and  that  parol 
evidence  was  admissible  to  identify  the  agreement  referred 
to,  which  was  an  agreement  signed  by  the  plaintiff  only  (z). 
Nme  YaU  In  another  case,  the  agents  for  the  parties  signed  a  contract 
ley  Com-    f^^  ^^  ^^  ^f  certain  property,  no  plan  being  referred  to  in 
T.  Dunh'    the  contract,  and  at  the  same  tune  they  signed  the  following 
^y-  memorandum  written  upon  a  plan  of  the  property :  "  Plan 

of  property  sold  to  and  purchased  by  D.  (the  defendant), 
23rd  October,  1874.  N.B.  The  property  included  in  the 
purchase  is  edged  with  red  colour ; "  it  was  held  that  the 
plan  sufficiently  referred  to  the  contract  to  permit  the  two 
to  be  read  together  (a).  And  an  auctioneers  receipt  for  the 
deposit  will  be  sufficient,  if  it  shows,  either  by  itself,  or  by 
reference  to  something  else,  what  the  agreement  is  (b).  A 
letter  written  after  a  sale  by  auction,  acknowledging  the 
sale  and  referring  to  the  conditions,  will  incorporate  the  con- 
ditions, so  as  to  constitute  a  memorandum  sufficient  to 
charge  the  party  writing  the  letter,  although  he  did  not 

estate,  and  at  the  same  time  states  the  terms  in  detail,  and  suppose  that 
B.  simply  writes  back  in  return :  'I  accept  your  offer.*  In  that  case 
there  may  be  an  identification  of  the  documents  by  parol  evidence  ;  and 
it  may  be  shown  that  the  offer  alluded  to  by  B.  is  that  made  by  A., 
without  infringing  the  Statute  of  Frauds,  s.  4."  '  Gf.  Mosnter  v.  Miller^ 
3  App.  Oas.  1124  ;  48  L.  J.  Ch.  10 ;  BonnevfeU  r.  Jenkins,  8  Ch.  D.  70 ; 
47  L.  J.  Ch.  768. 

(z)  Long  v.  MtUar,  tibi  sup.;  cf.  Shardlow  v.  Cotterdl,  18  Oh.  D.  280; 
50  L.  J.  Ch.  613. 

(a)  Nene.  Vailey  Commissioners  v.  JDunkley^  4  Ch.  D.  1. 

(6)  Blagden  v.  Bradbear,  12  Yes.  466,  471 ;  Wood  r.  Midgley,  2 
Sm.  &  G.  115,  where  the  auctioneer's  receipt  was  held  binding  on  the 
purchaser,  although  it  stated  that  the  terms  of  the  contract  were  *'  to  be 
expressed  in  an  agreement  to  be  signed  as  soon  as  prepared  " ;  the  agree- 
ment referred  to  being  merely  a  fair  copy  of  a  draft  already  agreed  to. 
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^n  the  conditioiis  separately  (c).  Nor  is  it  material  that 
the  letter  was  addressed  to  the  agent  of  the  party  writing 
it  (d).  Where  an  auctioneer  wrote  the  initials  of  the  name 
of  an  i^ent,  acting  for  an  undisclosed  principal,  opposite  the 
lots  pnrchased  by  him,  together  with  the  price,  in  the 
printed  catalogue,  and  the  principal  subsequently  wrote  to 
the  agent  recognizing  the  purchase,  the  entry  and  the  letter 
were  held  to  constitute  a  good  memorandum  {e).  Even  a 
refusal  in  writing  to  perform  the  contract  may  be  sufficient, 
provided  it  does  not  dispute  the  terms  (/). 

But  the  memorandum,  to  be  a  good  memorandum,  must  bnt  they 
be  signed  in  such  a  manner  that,  when  the  auctioneer  at-  JJ^ne^^^*^ 
taches  his  signature,  it  authenticates  the  contract  as  to  the  another. 
price  and  the  conditions  of  sale  (^ ).    Signing  the  purchaser's 
name  on  the  catalogue  (A),  or  in  the  sale-book  (»),  is  not 
sufficient,  if  the  conditions  of  sale  are  not  annexed  to,  or 
embodied  or  referred  to  in,  the  catalogue  or  sale-book.  And 
if  the  conditions  have  during  the  progress  of  the  sale  become 
detached  from  the  particulars,  the  signing  of  the  latter 
during  the  separation  will  be  unavailing  (/).    Where  APeircer. 
mare,  numbered  lot  49  in  the  catalogue  and  conditions  of  ^'^* 
sale,  was  put  up  by  auction,  and  the  auctioneer  entered  in 
his  sale-book  the  number  of  the  lot,  together  with  a  descrip- 
tion of  the  mare,  the  name  of  the  purchaser,  and  the  price 

{e)  DobeUy.  Hvtehinwn,  8  A.  &  E.  855;  5  N.  &M.  261;  1  H.  &  W. 

m. 

(d)  QibBon  T.  Holland,  L.  B.  1  C.  P.  1 ;  35  L.  J.  C.  P.  5. 

(e)  PhiUimore  v.  Barry,  1  Camp.  513. 

(/)  Jadcmtn  t.  Lowt,  1  Bing.  9 ;  7  Moore,  219 ;  Bailey  y.  Sweeting, 
9G.  a  N.  8.  848;  30  L.  J.  C.  P.  150;  BuxUmy.  RuH,  L.  R.  7Bz.  279; 
41  L  J.  Bx.  173. 

ig)  Per  Blackburn,  J.,  in  Peiree  r.  Corf,  L.  B.  9  Q.  B.  210,  214 ;  43 
L.  J.  Q.  B.  52  ;  cf.  WtUiams  v.  Jwdan,  6  Gh.  D.  517 ;  46  L.  J.  Ch.  681. 

(A)  Hinde  t.  WkiUhmue,  7  East,  558,  569. 

(0  Bishion  r.  Whatnwre,  8  Ch.  D.  467  ;  47  L.  J.  Ch.  629. 

U)  Kenwniky  v.  Sehofield,  2  B.  &  C.  945. 
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bid,  and  after  the  sale  the  purchaser  wrote  to  the  auctioneer 
as  follows :  "I  herewith  return  the  grey  mare,  lot  49,  bought 
at  your  sale  this  day,"  it  was  held  that  there  was  no  contract, 
as  the  sale-book  contained  no  reference  to  the  catalogue  and 
conditions,  and  that,  although  the  purchaser's  letter  might 
be  taken  to  show  that  he  had  bought  subject  to  the  conditions 
in  the  catalogue,  it  contained  no  reference  to  the  sale-book, 
and  was  defective  as  a  memorandum,  the  price  not  being 
stated  (h). 

The  usual  mode  of  complying  with  the  statute  has  already 
been  stated  (Z).    It  is  now  proposed  to  consider  the  pro- 
visions of  the  17th  section  relating  to  acceptance  and  part 
payment. 
"  Accept        "  In  order  to  satisfy  the  statute,  there  must  be  a  delivery 
"^„        of  the  goods  by  the  vendor,  with  an  intention  of  vesting  the 
receive  the  right  of  possession  in  the  vendee,  and  there  must  be  actual 
*"^®'"       acceptance  by  the  latter,  with  an  intention  of  taking  to  the 
possession  as  owner  "  (m).    The  acceptance  may  be  prior  to 
the  actual  receipt,  and  need  not  be  contemporaneous  with  or 
subsequent  to  it  (n)  ;  but  if  the  buyer  refuse  to  receive  the 
goods,  he  cannot  be  charged  with  the  contract,  whatever 
Acceptance  may  have  been  his  motive  in  refusing  {o).    It  is  sufYicient 
of  part.      j£  |.jj^  buyer  accept  and  receive  a  part  of  the  goods  sold. 

(k)  Peirce  v.  Corf,  L.  E.  9  Q.  B.  210 ;  43  L.  J.  Q.  B.  62. 

(l)  Ante,  p.  127. 

(m)  Per  cur.  in  PhiUips  t.  BUtoUi,  2  B.  &  C.  511,  513 ;  and  see 
Holmes  t.  Hoshms,  9  Ex.  763  ;  Farina  v.  Home,  16  M.  k  W.  119,  123  ; 
8m.Uk  y.  Hudaon,  6  B.  &  S.  iSl ;  34  L.  J.  Q.  B.  146 ;  Hardman  v. 
BeUhxmH,  9  M.  &  W.  596. 

{n)  Cusack  v.  Bobinaon,  1  B.  &  S.  299  ;  80  L.  J.  Q.  B.  261 ;  Morton 
T.  Tihbett,  16  Q.  B.  429  ;  19  L.  J.  Q.  B.  382,  where  it  was  held  that 
there  might  be  an  acceptance  and  receipt  within  the  statute  without  the 
buyer  having  done  anything  to  preclude  him  from  contending  that  the 
goods  did  not  correspond  to  the  contract ;  but  on  this  point  cf.  Hunt 
T.  Hecht,  8  Ex.  814  ;  22  L.  J.  Ex.  293. 

(o)  Baldey  v.  Parker,  2  B.  &  C.  37 ;  3  D.  &  B.  220 ;  PhUiipt  y. 
ButoUi,  2  B.  &  0.  611. 
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Where  goods  are  sold  by  sample,  a  delivery  to,  and  ac- 
ceptance by,  the  purchaser,  of  a  sample,  will  bind  him, 
if  it  be  delivered  and  accepted  as  a  part  of  the  thing  pur- 
^^'"^d  {p)  ;  but  if  given  merely  as  a  specimen  of  the 
article  sold,  or  if  taken  only  for  the  purpose  of  examining 
the  quality,  it  will  not  bind  him  (q).  If  there  be  a  joint 
and  entire  contract  for  distinct  articles,  acceptance  and 
receipt  of  one  article  is  sufficient  (r). 

The  delivery  may  be  constructive  ;  for,  "  when  goods  are  Construc- 
ponderouB  and  incapable  ....  of  being  handed  over  from  iiJery  wid 
one  to  another,  there  need  not  be  an  actual  delivery  ;  but  it  acceptance, 
may  be  done  by  that  which  is  tantamount,  such  as  the 
deliyery  of  the  key  of  a  warehouse  in  which  the  goods  are 
lodged,  or  by  delivery  of  other  indicia  of  property  "  («)  ;  and 
this  is  evidence  of  acceptance  also  (/)•    If  ft  purchaser  deal 
wi&  goods,  left  in  the  possession  of  the  vendor,  as  his  own, 
delivery  and  acceptance  may  be  inferred  by  the  jury  (u)  ; 
as,  where  trees  standing  on  the  vendor's  land  were  sold  for 
immediate  removal,   and  the  buyer  cut  down  some  and 
resold  certain  portions,  although  there  was  no  actual  re- 
moval from  the  land  (v).    If  the  goods  are  in  the  custody 
of  a  third  party,  e,  ^.,  a  dock  company,  the  receipt  of  a 
delivery  order  on  such    third    party  is  not  a  sufficient 
acceptance  by  the  purchaser,  unless  such  third  party  by 


ip)  Hinde  ▼.  Whitehtnue,  7  East,  558  ;  KUniiz  y.  Surry,  5  Esp.  267. 

(q)  Talver  ▼.  West,  Holt  N.  P.  178 ;  Cooper  v.  Elston,  7  T.  R.  14. 

(r)  Bigg  v.  Whisking,  14  C.  B.  195  ;  2  C.  L.  R.  617 ;  Scott  t.  Eastern 
Cowdies  Ry,  Co.^  12  M.  &  W.  33 ;  cf.  ante,  p.  148. 

(<)  Per  Lord  Kenyon,  C.  J.,  in  Chaplin  v.  Aogers,  1  East,  192^  194. 

(0  Elmore  v.  Stone,  1  Taunt.  458. 

(«)  LiUywhite  v.  I)evereux,  15  M.  &  W.  285 ;  Kershaw  v.  Ogden, 
3H.  &0.  717  ;  34  L.  J.  Ex.  159;  Marvin  y  Wallis,  6  E.  &  B.  726; 
^  I^  J.  Q.  B.  369 ;  CastU  v.  Sworder,  6  H.  &  N.  828  :  30  L.  J. 
fa.  810. 

W  Marshall  t-  Green^  1  C.  P.  D.  35  ;  45  L  J.  0.  P.  153. 
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accepting  the  order  assents  to  holding  the  goods  as  liis 
agent  (w).    Where  two  ricks  of  hay  were  sold  by  auction 

Salter  v.    under  a  distress  for  rent,  and  the  conditions  provided  that 
•  they  should  be  removed  by  the  purchaser  at  his  own  expense 
within  a  week,  but  the  auctioneers  obtained  from  the  tenant 
a  written  consent,  which  was  endorsed  on  the  conditions  and 
read  in  the  auction*room,  for  the  hay  to  remain  on  his 
premises  for  a  longer  period,  and  two  days  after  the  sale 
gave  to  the  purchaser  a  written  order  addressed  to  the 
tenant  and  directing  him  to  permit  its  removal,  which 
he  refused  to  do  ;  it  was  held  that  the  purchaser  could  not 
*       sue  for  the  purchase-money  which  he  bad  paid  at  the  sale, 
as  the  hay  had  been  delivered  into  his  possession,  the  per- 
mission given  by  the  tenant  amounting  to  an  attornment 
from  the  tenant  to  the  purchaser  (x). 

Delivery  to  Delivery  to  a  particular  carrier  or  particular  wharfinger 
named  by  the  buyer  is  not  by  itself  a  sufficient  compliance 
with  the  statute  (y) ;  yet  it  may  be  sufficient,  if  the  purchaser 
deal  with  the  goods  as  his  own,  as,  by  reselling  them  or 
altering  their  destination,  although  he  have  not  actually 
received  them  (z). 

Restric-         g^t  there  can  be  no  acceptance  and  receipt  so  long  as  the 

tions  to  the 

mle.  _____^ —^ 


(70)  BentaU  v.  Bum,  3  B.  &  C.  428.  And  an  acceptance  may  be  pre- 
sumed, if  the  purchaser,  knowing  that  the  goods  are  lying  at  his  disposal, 
does  not  within  a  reasonable  time  notify  to  the  seller  his  refusal  of  them; 
Bushell  V.  Wheda-,  16  Q.  B.  443  ;  but  see  Noi-man  v.  PhiUips,  14  M.  ft 
W.  277. 

\x)  Salter  v.  WodlamSt  3^Sco.  N.  R.  66. 

(y)  Hanson  v.  AiinitagCf  6  B.  &  Aid.  657  /  Meredith  v.  Meigk,  2  E. 
&  B.  364 ;  22  L.  J.  Q.  B.  401 ;  Hart  v.  BtLsh,  K  B.  &  E.  494  ;  27 
L.  J.  Q.  B.  271 ;  Norman  v.  PhiUips,  14  M.  &  W.  277  ;  Smith  v. 
Hudson,  6  B.  &  S.  431 ;  34  L.  J.  Q.  B.  145. 

(z)  Morton  v.  TibbeU,  15  Q.  B.  428 ;  19  L.  J.  Q.  B.  382.  The  keep- 
ing and  dealing  with  a  bill  of  lading  may  be  equivalent  to  receipt  and 
acceptance  of  the  property  itself  ;  Currie  v.  Anderson,  2  E.  &.  £.  692  ; 
29  L.  J.  (i.  B.  87. 
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Tendor  has  a  lien  upon  the  goods  {a).    Where  at  a  sale  by  ^^^j^  ^• 
anction  a  lot  was  knocked  down  to  the  highest  bidder  and 
delivered  to  him  immediately,  but  he,  after  retaining  it 
three  or  four  minutes,  declined  to  keep  it ;  it  was  held  that 
there  was  no  delivery  of  possession,  as  the  owner  could  not 
be  presmned  to  have  parted  with  his  lien  in  the  face  of  a 
condition  requiring  a  deposit  (b).    If  some  act  remains  to 
be  done  by  the  purchaser  which  must  necessarily  precede 
delivery,  as,  the  selection  and  marking  of  timber,  such  act 
must  be  done,  before  there  can  be  a  receipt  (c).    And  if  the 
goods  sold  are  not  speci&c  and  ascertained,  the  purchaser  is 
entitled  to  keep  them  for  a  reasonable  time  for  the  purpose 
of  examining  them  and  of  seeing  if  they  answer  the  descrip- 
tion given  of  them  ;  but  if  he  retain  them  beyond  a  reason- 
able time,  without  signifying  his  intention  to  reject  them, 
he  may  be  presumed  to  have  accepted  them  (d). 

"Earnest"  implies  something  given  by  the  buyer  to  the  "Or  give 
seller  (e).    The  North  of  England  custom  of  "  striking  a  ^"^^l^^^ 
bargain,"  by  the  buyer  drawing  a  shilling  across  the  hand  &c. 
of  the  seller  and  returning  the  money  to  his  own  pocket,  is 
not  sufficient  to  bind  the  bargain  (/).    The  distinction 
between  earnest  and  part  payment  appears  to  be  that  the 
former  is  given  at  the  time  of  the  bargain,  so  as  to  bind  it, 
while  the  latter  may  be  given  subsequently,  provided  it  be 
given  before  action  brought  (g).    The  amount  is  -imma- 


(o)  BUI  V.  BamerU,  9  M.  &  W.  36,  41 ;  Carter  v.  Toimaintf  6  B.  & 
Aid.  855 ;  Dixon  v.  Yates,  5  B.  &  Ad.  213. 

(6)  PhiUipa  v.  ButoUi,  2  B.  &  G.  511. 

(c)  Acraman  t.  Morriee,  8  C.  B.  449. 

id)  Curth  T.  Pvgh,  10  Q.  B.  Ill ;  cf.  ffunt  v.  Becht,  8  Ex.  814  ;  22 
L  J.  Ex.  293  ;  Grimoldhy  t.  Wells,  L.  R.  10  C.  P.  391 ;  44  L.  J.  C.  P. 
203. 

{e)  Rose.  502 ;  e.g.  a  ring ;  Siigd.  50. 

(/)  BUnhinsop  v.  ClayUm,  7  Taunt,  597. 

(^)  See  2  St.  Com.  69,  n. ;  WaUcer  v.  Nussey,  16  M.  &  W.  302,  305. 
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terial  (A)  ;  but  it  must  be  a  part  of  the  price,  and  not  a 
mere  pledge.  A  pecuniary  deposit  upon  a  purchase  is  a 
part  payment  {%) ;  and  so  would  be  the  delivery  of  a  bill  of* 
exchange  or  promissory  note  on  account  or  in  payment  o£ 
the  price  of  goods  sold  (/). 

If  the  subject-matter  of  the  sale  is  not  within  the 
statute,  or  if  some  act  has  been  done  whereby  the  necessity 
for  a  written  memorandum  is  obviated,  and  there  is  in  fact 
no  written  contract^  parol  evidence  is  admissible  to  show  on 
what  terms  the  parties  contracted.  In  Eden  v.  Blake  {k} 
the  printed  catalogue  described  a  dressing-case  as  having 
silver  fittings,  but  before  the  sale  the  auctioneer  stated 
publicly  from  his  box,  in  the  hearing  of  the  defendant,  that 
the  catalogue  was  incorrect,  and  that  the  fittings  were 
plated.  In  an  action  against  the  highest  bidder  for  the 
price  of  the  dressing-case,  which  he  had  purchased  for  less 
than  £10,  parol  evidence  of  the  auctioneer's  statement  was 
admitted,  the  contract  not  having  been  reduced  into  writing. 

When  the  contract  has  been  reduced  into  writing,  whether 
writing  was  necessary  or  not,  parol  evidence  is  inadmissible 
to  vary  its  terms  (Z) ;  but  such  evidence  is  admissible  to 
prove  the  date  at  which  it  was  made  (m)  ;  to  ascertain  and 
identify  the  parties  (n),  and  the  subject-matter  {o),  provided 

(/i)  Bach  y.  Owen,  5  T.  R.  409. 

(i)  Ockenden  v.  Henly,  E.  B.  &  E.  485,  493 ;  27  L.  J.  Q.  B.  861, 363 ; 
4  Jnr.  N.  S.  999. 

(j)  OfifUht  T.  Owen,  18  M.  &  W.  58,  61. 

(k)  14  M.  &  W.  614 ;  14  L.  J.  Ex.  194.  Snch  eyidence  would  not 
have  been  admitted,  if  the  auctioneer  had  signed  thepurchager^s  name  in  a 
book  referring  to  the  catalogue. 

(/)  Goss  y.  lord  Nugent,  5  B.  &  Ad.  58  ;  Noble  y.  Ward,  L.  B.  2  Ex. 
135  ;  Knight  y.  Barber,  16  M.  &  W.  69  ;  16  L.  J.  Ex.  18 ;  and  see  ante, 
pp.  45,  46. 

(m)  HaU  V.  Cazenove,  4  East,  477 ;  BtffeU  y.  Reffetl^  L.  R.  1  P.  A;  D. 
139 ;  35  L.  J.  P.  121. 

(n)  Ante,  p.  150. 

(o)  Ante,  p.  151. 
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they  are  snfficiently  described  ;  to  explain  the  intention  of 

the  parties  as  to  the  meaning  of  the  terms,  for  instance, 

wh«:e  goods  are  sold  '*  complete,"  to  show  what  was  to  be 

done  to  the  goods  to  render  them  complete  {p) ;  and  for  the 

purpose  of  showing  that  the  contract  was  made  subject  to  a 

common  usage  or  custom  of  trade,  provided  such  usage  or 

custom  is  consistent  with  the  terms  of  the  contract  {q) ;  or 

that  a  special  and  technical  meaning  is  to  be  given  to  the 

words  used.     Where  an  auctioneer  claimed  under  a  written 

contract  certain  commission  upon  the  sale  of  an  estate, 

^  if  sold  by  auction  or  within  two  months  after,"  and  a  sale 

of  the  estate  was  effected  within  two  calendar  months, 

though  not  within  two  lunar  months,  after  the  auction,  the 

court  held  that  '*  month "  denoted  at  law  a  lunar  month, 

unless  the  context  showed  that  the  parties  intended  a 

calendar  month,  but  that  evidence  would  have  been  ad- 

niissible  to  show  that,  according  to  the  usage  of  auctioneers, 

a  <*  month  "  signifies  a  calendar  month  (r).    And  in  cases 

where  writing  is  not  necessary,  if  it  appears  upon  the  face 

of  the  writing  that  it  was  not  intended  to  contain  all  the 

terms  of  the  agreement,  parol  evidence  is  admissible  to 

prove  what  were  the  terms  of  the  contract ;  thus,  a  mere 

informal  receipt  given  and  accepted  on  the  sale  of  a  horse 

was  held  not  to  exclude  parol  evidence  of  a  warranty  given 

&t  the  sale  (s).    Such  evidence  is,  moreover,  admissible,  by 

way  of  defence,  to  show  that  one  of  the  terms,  as  that  the 

(p)  SaH  V.  BourdUlon,  1  C.  R  N.  S.  188  ;  26  L.  J.  C.  P.  78. 

iq)  Leake,  204  et  seq,;  BroumeY,  Bymty  3  E.  &  B.  703 ;  23  L.  J.  Q.  B. 
^1^;  Mycr%  y.  SaH,  3  B.  &  E.  306;  80  L.  J.  Q.  B.  9  ;  Spicery.  Cooper, 
^  Q.  B.  424,  where  parol  eyidence  was  admitted  to  explain  that  "  sold  18 
pockets  Kent  hops  at  100«."  was  a  usual  way  in  the  trade  of  expressing 
^tthe  sale  was  at  £5  per  cwt. 

(r)  SimpBon  v.  MargiUon,  11  Q.  B.  23 ;  17  L.  J.  Q.  B.  81.  No  such 
evidence  was  in  fact  offered.    CI  JoUy  v.  Yaungy  1  Esp.  186. 

(c)  AOm  ▼.  Pink,  4  M.  &  W.  140. 
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goods  sold  should  be  equal  to  sample,  was  omitted  by 
mistake  {t),  or  that  both  the  parties  have  contracted  under 
a  mutual  mistake  as  to  the  subject-matter  of  the  agree- 
ment (u).    And  where  there  has  been  a  verbal  alteration  as 
to  the  mode  of  performing  the  contract,  it  may  be  enforced 
by  the  party  who  assented  to  it,  though  not  by  the  party  at 
whose  request  it  was  made  (v).    A  written  contract  may  be 
rescinded  by  parol ;  but  strict  proof  of  such  rescission  would 
be  required  (w). 
The  Stamp     The  stamp  duties,  so  far  as  they  relate  to  the  subject- 
Act,  1870,  matter  of  this  work,  are  now   regulated  by  the  Stamp 
Act,  1870  (aj),  by  which  the  former  progressive  duty  is  abol- 
imposes  a   ishcd  ( y ),  and  by  which,  subject  to  certain  exceptions  (2), 
duty  of  6d.  a  uniform  duty  of  6^.  is  imposed  upon  any  "agreement 
written       Or  any  memorandum  of  an  agreement  made  in  England  or 
agree-        Ireland  under  hand  only  (a),  or  made  in  Scotland  without 
any  clause  of  registration,  and  not  otherwise  specifically 
charged  with  any  duty,  whether  the  same  be  only  evidence 
of  a  contract,  or  obligatory  upouithe  parties  from  its  being 
a  written  (&)  instrument "  (c). 

(0  Borrmoman  v.  JtosseU,  16  C.  B.  X.  S.  68  ;  33  L.  J.  C.  P.  111. 

(«)  Raffles  V.  WicJidkaus,  2  H.  &  C.  906  ;  33  L.  J.  Ex.  160 : 
M'CoUin  V.  GUpin,  29  W.  R.  408 ;  44  L.  T.  N.  S.  914. 

(v)  Plevins  v.  Dotoninff,  1  C.  P.  D.  220  ;  46  L.  J.  Q.  B.  695. 

(w)  Oo88  V.  Lord  Nugent,  6  B.  &  Ad.  58  ;  Fry,  445. 

(x)  33  &  34  Yict.  c.  97.  For  the  principal  portions  of  the  act,  see 
Appendix,  post,  pp.  402,  et  seq. 

{y)  The  number  of  words  in  any  instrument  chargeable  under  the  act 
is,  therefore,  now  immaterial. 

(2)  Post,  pp.  168,  169. 

{a)  I,  e,  instruments  not  under  seal ;  Ckadvncke  v.  Clarke,  1  0.  B. 
700  ;  cf.  Walker  v.  Giles,  6  C.  B.  662,  700,  n.  An  agreement  under  seal 
is  chargeable  with  duty  as  a  deed ;  Robinson  y.  Dryhorough,  6  T.  R. 
817. 

(6)  The  terms  "write,"  "written"  and  "writing"  include  every 
mode  in  which  words  or  figures  can  be  expressed  upon  material ;  sect.  2, 
sub-s.  3. 

(c)  Schedule,  tit.  "  Agreement,  "^xm*,  p.  422. 
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To  ML  within  the  statute,  the  agreement  must  be  in  A^nementy 
writing  {d)j  and  the  written  instmment  must  be  more  than  ^thinihe 
a  mere  proposal :  it ''  must  have  been  made  with  the  inten-  act 
tion  of  containing  in  itself  the  terms  of  an  agreement  be- 
tween the  parties"  (e)  and  mast,  moreover,  it  would  seem, 
have  been  signed  by  one  of  the  parties  or  his  agent  (/). 
Bnt  it  is  not  necessary  that  it  be  such  a  memorandum  as 
would  satisfy  the  Statute  of  Frauds,  provided  it  is  eyideuce 
of  a  material  part  of  the  contract  (g).    An  agreement  to  Agreement 
enlarge  the    time  for  performing  a  prior  agreement  re-J?^^^^ 
quires  to  be  stamped,  where  the  former  agreement  required 
it  (A). 

A  broker's  note  of  a  purchase  of  shares,  sent  to  his  Broker's 
principal,  is  not  an  agreement  (»)  ;  but  it  requires  a,  Id.  ^^  ^ 
stamp  as  a  contract  note  (/). 

An  agreement  for  a  lease  or  tack,  or  with  respect  to  the  Agreement 

.....^ ^or  a  lease. 

{d)  See  preceding  page,  note  (6). 

(«)  Per  Parke,  B.,  in  Kniffht  v.  Barber,  16  M.  k  W.  66,  70  ;  16  L.  J. 
Bx.  18.  Therefore,  a  written  proposal  accepted  by  parol  is  admissible  in 
evidence,  though  unstamped  ;  Drant  y.  Brown,  3  B.  &  0.  665 ;  5  D.  &  B. 
582. 

(/)  JtanUbotUnn  y.  Tunbridgt,  2  M.  &  S.  434,  where  lands  had  been 
let  by  auction,  and  the  auctioneer  had  handed  to  the  highest  bidder  a 
written  paper,  containing  a  description  of  the  lands,  and  specifying  the 
term  for  which  they  were  let,  and  the  rent  jtayable.  The  paper  was 
imstamped ;  but  not  having  been  signed  by  either  of  the  parties,  or  their 
agents,  was  admitted  in  evidence ;  Hawking  t.  Warre,  3  B.  &  C.  690  ; 
5D.  &  K.  512  ;  and  see  observations  in  TToflker  v.  GiUa,  6  0.  B.  662, 
700,  note,  on  Chadwicke  v.  Clarice,  1  C.  B.  700,  where  an  unsigned  draft 
agreement  was  held  inadmissible,  because  unstamped. 

ig)  Ranuhottom  v.  Mortley,  2  M.  &  S.  445,  a  similar  case  to  Banu- 
hoUom  V.  TunJfyridge,  ubi  supra,  with  this  difference,  that  the  paper  had 
been  signed  by  the  auctioneer.  It  was  held  that  it  ought  to  have  been 
stamped,  although  the  name  of  one  of  the  parties  did  not  appear  upon  it ; 
approved  in  Glover  v.  HaUceU,  2  H.  &  N.  487  ;  26  L.  J.  Ex.  416. 
\h)  Bacon  r,  Simpton,  3  M.  &  W.  78. 
(»)  TomHnt  v.  Savory,  8  B.  &  C.  704. 

C^)  33  &  34  Vict.  c.  97,  s.  69  ;  and  Schedule,  tub.  tit.  "Contract 
note,"  for  definition  of  which,  see  41  &  42  Vict.  c.  15,  s.  26,  pott, 
p.  410,  n. 
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letting  of  any  lands,  tenements  or  heritable  subjects,  for 
any  term  not  exceeding  thirty-five  years,  is  liable  to  the 
same  duty  as  a  lease  {h).  Every  contract  which  operates  as 
a  demise  of  realty  for  any  determinate  term  is  a  lease  (J). 
A  lease  containing  an  agreement  to  take  the  fixtures  cannot 
be  given  in  evidence  without  a  lease  stamp,  though  only 
used  in  an  action  for  the  value  of  the  fixtures,  and  though 
it  has  an  agreement  stamp  (m).  And  a  lease  containing 
a  distinct  agreement  not  ancillary  to  the  lease  requires 
stamps  of  both  kinds  (n). 

The  schedule  to  the  act,  in  the  portion  relating  to  agree- 
ments, contains  four  exemptions  from  stamp  duty,  of  which 
the  first  and  third  are  the  only  ones  which  call  for  notice 
here  {p). 

The  first  is  an  **  Agreement  or  memorandum  the  matter 
whereof  is  not  of  the  value  of  £5."  And,  since  a  separate 
contract  arises  in  respect  of  each  lot  sold  at  an  auction  {p ), 
it  is  not  necessary  that  a  memorandum,  signed  by  the  pur- 
chaser, referring  to  the  particulars  on  which  his  name  is 
marked  by  the  auctioneer  against  the  several  lots  purchased 
by  him,  be  stamped,  although  the  aggregate  exceed  £5  in 
value,  if  no  single  lot  be  of  that  price  {q).  But  if  one  or 
more  of  the  lots  so  referred  to  exceed  £5,  a  separate  stamp 
must  be .  aflSxed  for  each  lot  (of  land)  which  exceeds  that 
sum  (r). 

{h)  33  &  34  Vict.  c.  97,  s.  96,  sub-s.  1.  But  a  lease  made  in  confor- 
mity witli  such  an  agreement  duly  stamped  is  liable  to  a  duty  of  6c^.  only ; 
ibid,  sub-s.  2.     For  duties  chargeable  on  leases,  s^jpost,  pp.  416,  '432. 

{J)  Add.  Con.  1096. 

(m)  Corder  v.  Zhakrford,  3  Taunt.  382. 

(n)  Cogter  v.  Cowling^  7  Bing.  456  ;  Lovelock  v.  Franhlyn,  8  Q.  B.  371. 

(o)  The  other  exemptions  wiU  be  found  post,  p.  422. 

{p)  See  ariUy  p.  148. 

Iq)  Emmerton  v.  Hedis,  2  Taunt.  38 ;  BooU  v.  Lord  Dormer,  4  B.  & 
Ad.  77. 

(r)  James  v.  Shore,  1  Stark,  426  ;  Watiing  v.  Honoood,  12  Jur,  48 ; 
83  &  34  Vict.  c.  97,  ss.  7,  8  ;  post^  p.  403. 
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The  third  is  an  '*  Agreement^  letter  or  memorandnm        h, 
made  for,  or  relating  to,  the  sale  of  any  goods,  wares  or  Ctoods, 
merchandise."     As  to  what  are  goods,  &c.,  the  reader  is  merchan-^ 
referred  to  the  remarks  above  made  on  the  same  words,  ^^ 
as  nsed  in  the  17th  section  of  the  Statute  of  Frauds  (s). 
Where  the  defendant  signed  and  gave  to  the  plaintiff,  an 
anctioneer,  the  following  :  "  Memorandnm  of  ,£107  had  by 
me  of  S.  (plaintiff),  being  an  advance  on  books  sent  in  for 
immediate  sale  by  auction,"  the  memorandum  was  held  to 
be  within  the  exemplion,  as  relating  to  the  sale  of  goods  (Q. 
But  if  the  main  object  of  the  agreement  be  the  obtain- 
ing money  upon  a  pledge  of  goods,  the  sale  of  them 
being  merely  collateral  thereto,  the  instrument  must  be 
stamped  {u).     An  agreement  for  the  sale  of  goods  and  the 
goodwill  of  a  business  requires  a  stamp  (v). 

Instruments  for  the  sale  or  transfer  of  any  ship  or  vessel,  slips, 
or  of  any  part,  interest  or  share  therein,  are  exempt  from 
all  stamp  duties  (w). 

The  duty  imposed  must,  in  general,  be  denoted  by  an  stamp, 
impressed  stamp  (x)  ;  but,  in  the  case  of  an  agreement^  an  J°^,*^' 
adhesive  stamp  may  be  employed,  which  is  to  be  cancelled        ' 
by  the  person  by  whom  the  agreement  is  first  executed  or 
signed  (y).    Where  the  agreement  is  contained  in  several 

(«)  Ante,  pp.  148  et  seq.  A  contract  for  the  sale  of  growing  crops 
^thin  sect.  4  of  the  Statute  of  Frauds  requires  a  conyeyance  stamp ; 
CaUeU  y.  GamMe,  5  Bing.  N.  0.  46  ;  6  Sco.  737  ;  and  so  does  a  memo- 
random  of  the  actual  sale  of  fixtures ;  HvrsfM  y.  Hey^  2  Ex.  778 ;  17 
L  J.  Ex.  267,  where  it  was  held  that  the  foUowing :  "Memorandum  that 
7*  lias  sold  to  G.  all  the  goods,  stock  in  trade  and  fixtures  in  &c."  ought 
to  have  been  stamped  as  a  conveyance. 

(«)  Southgate  y.  Bohn,  16  M.  &  W.  34. 

(tt)  Smitk  y.  Oator,  2  B.  &  Aid.  778. 

W  South  y.  Finchy  3  Bing.  N.  C.  606. 

(w)  33  &  34  Vict.  c.  97,  Schedule,  8ub.  tit,  "General  Exemptions  ;" 
Appendix,  post, 

(«)  lb,  8.  23. 

(l/)  lb,  8.  36.    S.  24  imposes  a  penalty  of  £10  for  wilfully  neglecting  to 
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[part  I. 


and  when 
to  be 
applied. 


Effect  of 
want  of 
stamp. 


documents  sni&ciently  referring  to  one  another  (z),  it  is 
sufficient  if  any  one  of  them  be  stamped  (a). 

The  instrument  should  be  stamped  at  the  time  of  execn- 
tion  or  signature,  though,  in  most  cases,  it  may  be  stamped 
subsequently  on  payment  of  the  duty  and  a  penalty  of  JBIO 
and,  where  the  duty  exceeds  £10,  interest  on  the  duty  at 
5  jper  cent  (b). 

An  unstamped,  or  insufficiently  stamped,  instrument  is 
inadmissible  in  evidence,  except  in  criminal  cases  (c).  But 
it  may  be  stamped  by  the  officer  of  the  court  on  payment  of 
the  duty  and  a  further  sum  of  £1  in  addition  to  the  ordinary 
penalty  (d).  Where  two  separate  agreements,  each  requiring 
a  stamp,  appear  on  one  piece  of  paper,  the  want  of  a  stamp 
on  the  one  will  not  affect  the  other,  if  properly  stamped  (e). 


cancel  an  adhesive  stamp ;  and  see  further  s.  25,  as  to  penalties  for 
frauds  in  relation  to  adhesive  stamps, 
(z)  See  anUf  pp.  157  et  seq. 

(a)  Peate  v.  Dichen,  1  0.  M.  &  R.  422. 

(b)  33  &  34  Vict.  c.  97,  s.  15.  In  certain  cases  the  commissioners  have 
power  to  remit  the  penalty  ;  see  ib.  s.  26. 

(c)  Sect.  17.  It  must  be  remembered  that  x>&rol  evidence  cannot  be 
given  of  the  terms  of  a  written  agreement,  although  such  agreement  need 
not  have  been  in  writing. 

(d)  Sect.  16.  For  farther  information  on  the  stamp  duties,  see  Ghiffith's 
Stamp  Duties  Digest,  and  Roscoe,  pp.  220  et  teq. 

(e)  Powell  V.  Edmunds,  12  East,  6. 


CHAPTER  IX. 

THE  DEPOSIT. 

It  is  usual,  at  auction-sales,  to  require  part  of  the  pur-  Deposit, 
chase-money  to  be  paid  down,  as  a  guarantee  for  the  fulfil-  ^^**- 
ment  of  the  contract.    This  sum,  which  varies  from  5  to 
25  per  cent,  of  the  purchase-money,  is  called  the  deposit. 
Payment  of  the  deposit  is  considered  as  a  payment  of  part  of 
the  purchase-money,  and  not  as  a  mere  pledge  (a). 

The  deposit  is  commonly  made  payable,  in  London,  to  To  whom 
the  auctioneer  ;  but  in  the  country,  upon  sales  of  estates,  to  P**'^- 
the  \^ndor's  solicitor  (b).  It  is  the  opinion  of  Mr.  Dart 
that,  upon  a  sale  of  land,  it  should  not  be  paid  to  a  mere 
agent  for  sale,  without  express  authority  from  the  ven- 
dor (c) ;  but  upon  a  sale  by  auction  of  goods  for  ready  money 
it  may  be  so  paid,  the  auctioneer  being,  in  the  absence  of 


(a)  Palmer  v.  Temple,  9  A.  k  E.  508,  620  ;  1  P.  &  D.  879,  387  ; 
<>^  p.  164.  The  purchaser  cannot  elect  to  forfeit  his  deposit  and  avoid 
tbe contract;    Crutchleyr,  Jemingham,  2Mer.  602,  606. 

(^)  Dr.  Bateman's  opinion  was  that  the  deposit  ought  to  be  made 
V&T&ble  to  the  Tender  himself.  Considering,  however,  that  the  sale  is 
^Qently  conducted  in  the  vendor's  absence,  the  ordinary  practice  seems 
niore  convenient ;  and,  as  Mr.  RoUa  Rouse  has  pointed  out,  the  deposit 
^Qold  in  many  cases,  e.  g.j  where  the  property  is  mortgaged  to  a  party  at 
>  distance,  ignorant  of  the  sale,  be  safer  in  the  hands  of  a  stakeholder. 

(c)  Bart,  191.  The  conditions  ought  always  to  provide  to  whom  the 
*8V«atistobepaid. 
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any  condition  to  the  contrary,  the  agent  of  the  vendor   to 
receive  the  whole  price  (d). 

How  paid.       If  any  particular  time  or  mode  be  prescribed  for  payment 
of  the  deposit,  the  purchaser  cannot  safely  pay  it  at  aiijr 
other  time  or  in  any  other  mode,  except  to  the  vendor  him- 
self or  by  the  direction  of  the  latter  (e).    A  purchaser  is 
not  entitled  to  set  off  a  debt  due  to  him  from  the  auctioneer 
as  payment  of  the  deposit,  unless  he  can  show  that   the 
auctioneer  was  authorized  by  his  principal  to  retain  the 
deposit  in  respect  of  a  debt  due  to  him  from  the  latter  (/")- 
No  objection  can,  however,  be  made,  as  between  the  vendor 
and  the  purchaser,  to  the  whole  of  the  deposit  stipulated  for 
in  the  conditions  not  having  been  paid,  if  the  vendor  after 
the  sale  has  agreed  to  accept  a  less  sum  (g). 

Cash.  It  is  laid  down  in  Story  on  Agency  (h)  that :  "  An  agent 

authorized  to  receive  payment  has  not  an  unlimited  authority 
to  receive  it  in  any  mode  which  he  may  choose,  but  he  is 
ordinarily  deemed  entrusted  with  the  power  to  receive  it  in 

Bill  of  ex-   money  only."    And  it  is  undoubted  that  the  auctioneer  has 

change.      j^q  general  authority  to  take  a  bill  of  exchange  in  payment 
of  money  which  he  may  be  authorized  to  receive  (i).    Pay- 


{d)  If  the  conditions  provide  merely  for  the  deposit  being  paid  to  the 
auctioneer,  that  appears  to  exclude  his  authority  to  receive  the  whole 
price  ;  Sykes  v.  OUes,  5  M.  &  W.  646,  650  ;  Mynn  v.  JoliffCf  1  Moo. 
&  B.  826. 

(e)  Dart,  191 ;  Young  y.  Quy^  8*  Beav.  147.  A  purchaser  is  not 
liable  for  any  loss  that  may  arise  from  his  following  the  express  directions 
of  the  vendor;  Warwicke  v.  Noakes,  1  Feake,  98  ;  Hawkins  v.  RuU, 
ib.  248  ;  Eyles  v.  Mis,  4  Bing.  112. 

(/)  Barker  v.  Greenwood,  2  Y.  &  C.  414 ;  Young  v.  White,  7  Beav. 
506  ;  Hardeyy.  Casmn,  11  Jur.  1088 ;  Stoeeting  v.  Pearce,  9  C.  B.  N. 
a  534  ;  7  Jur.  N.  S.  800. 

(g)  Hamson  v.  Eoherdeau,  Peake,  N.  P.  0.  163  ;  cf.  ExjnirU  Gwynne, 
12  Yes.  379,  383.  But  if  the  auctioneer,  without  express  authority,  allow 
the  purchaser  to  pay  part  only,  the  vendor  wiU  not  be  bound  thereby. 

(h)  Story,  Ag.  §  98. 

<t)  See  t^frOf  p.  174. 
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ment  by  cheqae,  however,  would  probably  be  treated  as^^i'*®- 
eqiiiTalent  to  a  payment  in  money  (f).    The  point  has  not 
been  directly  decided,  but  it  is  indirectly  toached  upon  in 
the  case  of  Williams  v.  Evans  (*).    There  W.  (the  plaintiff)  JFHUams 
had  employed  L.,  an  auctioneer,  to  sell  certain  goods  mider  ^'  ^^*'"*' 
the  following,  among  other,  conditions  :  '*  Each  purchaser 
...  to  pay  down  into  the  hands  of  the  auctioneer  ...  a 
deposit  of  ...  ;  remainder,  or  balance,  to  be  paid  on  or 
before  delivery  of  the  goods  or  lots  purchased.    The  lota 
sold  .  .  .  must  be  duly  paid  for,  on  delivery,  to  the  auc- 
tioneer. .  .  .  The  goods  may  remain  on  the  premises  till 
...  the  3rd  of  Nov.  ..."    The  sale  took  place  on  the 
2nd  of  Nov.,  but,  the  purchaser  of  one  of  the  lots  not 
having  complied  with  the  conditions,  the  lot  was,  on  the 
4fch  of  Nov.,  resold  to  E.  for  £47  7«.,  on  the  terms  contained 
in  the  conditions,  and  was  delivered  to  him  on  the  7th  of 
Nov.    On  the  latter  day  W.,  having  reason  to  doubt  L.'s 
BolveTicy,  t»ld  E.  not  to  pay  any  money  to  L.    It  appeared 
that  E.  had  on  the  4th  of  Nov.  paid  L.  £32  in  gold  and 
on  the  following  day  had  given  him  a  bill  of  exchange  for 
^15  7».,  which  was  duly  honoured  on  the  9th  of  Nov.,  and 
that  L.  had  agreed  to  accept  the  bill  as  cash.    L.  had  not 
paid  over  any  of  the  money  to  W.    At  the  trial  the  jury 
^onnd  a  verdict  for  E. ;  but  the  point  was  subsequently 
argued  before  the  Court  of  Queen's  Bench,  whether  L.  had 
authority  to  give  credit  by  taking  a  bill  of  exchange ;  and 
the  following  judgment  of  the  court  (J)  was  delivered  by 
^MLhom,  J. :  "  The  question  on  the  point  reserved  at  the  Judgment. 

.  (/)  "II  payment  is  made  by  cheque,  and  the  cheqae  is  honoured,  that 
MjJ  payment  in  cash  ;"  per  Cockburn,  C.  J.,  in  Bridaea  v.  Oarrett,  L.  R. 
5  C.  P.  451;  89  L.  J.  C.  P.  251. 

(^L.B.  1  (i  B.  352;  85  L.  J.  Q.  B.  Ill ;  13  L.  T.  N.  S.  763 ; 
1*W.R.330. 

(0  The  court  consisted  of  Blackburn,  Mellor  and  Shee,  JJ. 
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trial  is,  whether,  or  not,  a  payment  to  an  auctioneer  by  si 
bill  of  exchange  is  a  valid  payment.    I  think,  on  the  autlio- 
rities,  it  is  not.    If  the  bill  had  become  due  and  been  paid 
before  the  authority  of  the  auctioneer  to  receive  payment 
had  been  revoked,  it  would  have  amounted  to  much  the 
same  thing  as  cash.    In  the  present  case  the  authority  was 
revoked  after  the  bill  was  given,  but  before  maturity,  that 
is,  before  the  auctioneer   received  cash  for  the  sum    of 
£15  7*.    The  passage  cited  from  Story  (m)  shows  that  an 
agent  authorized  to  receive  payment  has  ordinarily  authority 
to  receive  it  only  in  cash.    In  Sykes  v.  Giles  (n)  the  Court 
of  Exchequer  expressed  a  strong  opinion  that  an  auctioneer 
cannot  receive  payment  from  a  buyer,  except  in  cash.     If 
the  payment  had  been  by  cheque,  then  it  might  be  a  ques- 
tion for  the  jury — since  it  is  the  custom  to  pay  by  cheques — 
whether  the  payment  would  be  good  or  not.    In  Thorold  v. 
Smith  (p),  where  a  payment  was  made  in  the  city  by  a  gold- 
smith's note  to  a  servant  sent  by  his  master  to  receive 
money.  Holt,  C.  J.,  said  he  thought  it  more  a  matter  of 
evidence  than  of  law,  and  any  jury  in  GuUdhall  would  find 
payment  by  a  bill  (p)  to  be  a  good  payment,  it  being  the 
common  practice  in  the  city  (q).    I  think,  on  the  authority 
of  Sj/Jces  V.  Giles,  payment  by  a  bill  of  exchange  to  an 
auctioneer  is  not  a  valid  payment  for  the  purpose  of  dis- 
charging the  debtor,  and  the  verdict  must  therefore  k 
Concluaion.  entered  for  the  plaintiffs  for  £15  75."    The  conclusion  to  be 
drawn  would  appear  to  be  that  the  auctioneer  will  be  justi- 
fied, provided  he  use  reasonable  caution,'  in  taking  a  cheque, 


(m)  Story,  Ag.  §  98,  see  mjpra, 

(»)  5  M.  &  W.  645. 

(o)  11  Mod.  87. 

Ip)  Meaning  a  goldsmith's  note. 

Iq)  I,€,  in  the  year  1705,  when  Thorold  y.  Smith  was  decided. 
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and  the  purchaser  in  paying  by  cheque,  in  all  cases  where 
payment  by  cheque  is  customary.  On  a  sale  of  goods, 
however,  it  will  be  safer  for  the  auctioneer  to  withhold 
delivery,  nntil  the  cheque  has  been  cashed. 

Jf,  by  the  conditions  of  sale,  the  auctioneer  or  solicitor  is  Duties  and 
the  party   to  whom  the  deposit  is  payable,  he  ought  to  ^f  deposit- 
require  payment  without  delay  ;  if  he  gives  credit,  he  does  wy: 
BO  entirely  at  his  own  risk  (r).     In  the  case  of  Hibhert  v.  HihbeH  v. 
Bayley  («)  a  ship  was  put  up  for  sale  by  auction,  one  of    "^ 
the  conditions  being  that  the  highest  bidder  should  imme- 
diately sign  the  contract  and  pay  a  deposit,  or  the  ship 
should    be   put   up  again.    The  auctioneers  allowed  the 
highest  bidder  to  go  away  without  signing  the  contract  or 
paying  the  deposit,  he  having  promised  to  return  in  half 
an  hour  with  the  deposit.    He  did  not  come  back  and 
coTiId  not  be  found,  and  the  owner  subsequently  sold  the 
ship  at  a  less  price  than  the  pretended  purchaser  had  bid. 
Erie,  0.  J.,  left  it  to  the  jury  to  say  whether  the  auctioneers 
had  been  guilty  of  a  neglect  of  duty  in  not  demanding  the 
deposit  and  reselling  the  ship  if  the  purchaser  did  not  pay. 
The  jury  found  a  verdict  against  the  auctioneers,  but  with 
nominal  damages  only,  as  the  owner  had  not,  in  their 
opinion,  suffered  any  real  injury. 

If  the  deposit  is  paid  to  the 'solicitor,  or,  it  is  conceived,  as  agent 
to  the  auctioneer  (Q,  as  agent  for  the  vendor,  he  must  pay  ye^^or . 


(r)  WiUiaiM  v.  MiUington,  1  H.  BL  81,  85  ;  WilUhire  v.  Sims, 
1  Camp.  258. 

W  2  F.  &  F.  48. 

(t)  GteneiaUy,  the  auctioneer  receives  the  deposit  as  stakeholder  ;  but 
fhere  appears  to  be  no  reason  why  he  should  not  receive  it  expressly  as 
agent  for  the  vendor  ;  and  Mr.  Dart  (V.  &  P.  948)  says  that  it  is  a 
common  practice  for  him  to  receive  it  in  that  capacity.  The  fact  that  he 
<li(l  so  receive  it  will,  however,  require  stricter  proof  in  his  case  than  in 
that  of  the  solicitor ;  see  EdgtU  v.  Day,  L.  R.  1  C.  P.  80  ;  H.  &  R.  8 ; 
35  L.  J.  C.  P.  7. 
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it  over  to  the  latter  on  demand  (w)  ;   though,  if  he  neglect 
to  do  so,  he  is  not  accountable  for  it  to  the  purchaser  C*^). 
It  seems,  however,  that  it  may  be  recovered  from  him,  if  the 
purchaser  paid  it  to  him  under  protest,  and  his  principal 
had  no  right  to  receive  it  (w).    His  liability  for  money 
received  by  him  on  his  principaFs  behalf  is  dealt  with  in 
a  subsequent  chapter  {x). 
as^ke        .  Generally  speaking,  the  auctioneer  {y\  and  sometimes 
the  solicitor  (2),  receives  the  deposit  as  a  stakeholder,  in 
which  case  it  is  his  duty,  unless  otherwise  directed  by  both 
parties,  to  retain  it  in  his  possession,  until  the  contract  is, 
either  carried  into  effect,  or  rescinded,  and  the  party  entitled 
is  ascertained  (a) ;  and  neither  party  can  determine  his 
authority    to    so    retain  it,  without  the  consent  of    the 
other  (h).    K  the  auctioneer  return  the  deposit  to   the 
purchaser  without  proper  justification,  he  will  be  liable  for 
it  to  the  vendor.    But  if  the  contract  be  rescinded,  and  the 
deposit  recovered,  by  the  purchaser,  on  the  ground  of  fraud 
on  the  part  of  the  auctioneer,  the  vendor,  though  innocent 
of  the  fraud,  cannot  recover  the  amount  from  the  auctioneer 


(u)  Edgdi  V.  Day,  L.  R.  1  C.  P.  80  ;  H.  &  R.  8 ;  35  L.  J.  C.  P.  7. 

(v)  Bamford  v.  ShuUleworth,  11  A.  &  E.  926  ;  Eurley  v.  Baker ^ 
16  M.  &  W.  26. 

(w)  Smith  V.  Slxap,  12  M.  &  W.  685,  588. 

(x)  Ch.  XII. 

(y)  Edgell  v.  2)ay,  iiW  «wpm. 

(z)  E.g,,  where  he  receives  it  in  his  own  name  simply,  and  not  as  agent  for 
the  vendor  ;  Wiggins  v.  Lord,  4  Beav.  30.  "The  purchaser  can  always 
convert  the  solicitor  into  a  stalseholder  by  depositing  the  money  with  him 
on  the  terms  that  he  shall  hold  it  as  such  ;"  per  Keating,  J.,  in  Edgell 
T.  I)ay,  uH  8upra;  aed  qu,  where  the  contract  has  been  signed,  and  the 
conditions  provide  for  the  deposit  being  jtaid  to  him  ''as  agent  for  the 
vendor." 

(a)  Bummgh  v.   Skinner,  6  Burr.    2639  ;    Edwards  v.   Hodding^ 
5  Taunt.  815  ;  1  Marsh.  877  ;  Haringion  v.  Boggart,  1  B.  &  Ad.  577.' 

(6)  Marryat  v.  Broderiek,  2  M.  &  W.    369  ;    Emery  v.  Jticfiards, 
U  M.  k  W.  728  ;  15  L.  J.  Ex.  49. 
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as  money  had  and  received  to  his  use  (c).  A  stakeholder 
who  has  prematurelj  paid  over  the  deposit  to  the  vendor 
will  be  liable  to  the  pnrchaser  for  the  amount,  if  the  con- 
tract is  subsequently  rescinded  through  the  default  of  the 
vendor ;  nor  is  he,  in  strictness,  entitled  to  notice  of  the 
resciBsion  (d).  If  the  auctioneer,  after  having  paid  over 
the  deposit  to  his  principal,  has  been  subsequently  obhged 
to  refund  the  ftmount  to  the  purchaser,  he  can  recover  over 
against  his  principal  (e)  ;  and  where  he  has  incurred  costs 
in  defending  an  action  for  the  deposit  by  the  eicpress  or 
implied  authority  of  his  principal,  he  can  recover  from  the 
latter  the  costs  so  incurred  (/). 

As  soon  as  it  is  detenmned  which  of  the  parties  is  entitled  Payment 
to  the  deposit,  the  stakeholder  must  pay  it  over  to  that  iny^^ent 
party  (g).    And  the  auctioneer  is  justified  in  paying  it  over  of  deposit, 
to  him,  even  though,  to  the  knowledge  of  the  auctioneer^  he 
is  in  embflcrrassed  circumstances ;  provided  that  he  has  not 
committed  an  act  of  bankruptcy  (A).   Where  an  auctioneer, 
employed  to  sell  property  under  an  order  of  the  Court,  sent 

the  deposit  to  the  firm  of  solicitors  acting  for  the  party 

'~~" — -■-' -   I    _i  I     ....■■■,..>  .-  ■^-  -■  -^ —    k....     .      .      ... 

(c)  Mwrray  t.  Mann,  2  Bx.  588  ;  17  L.  J.  Ex.  256 ;  cf.  Stevens  y. 
^A,2C.  L.  E.  251. 

{d)  Qray  y.  Outteridge,  1  Man.  &  R.  614  ;  8  C.  ft  P.  40 ;  Duncan  y. 
^o/«,  2  M.  ft  "W.  244*  In  fairness  to  the  auctioneer  notice  should,  how- 
ever, be  giyen.  As  to  the  particulars  to  which  the  auctioneer  is  entitled  in 
«ach  an  action,  see  Moberis  y.  Jlawlands,  8  M.  ft  W.  543 ;  6  DowL  P.  R. 
553. 

{e)  B?»n,  perhaps,  when  he  has  been  obliged  to  refund  it  through  his 
owo  fnud,  his  principal  being  innocent ;  Murray  y.  Mann,  2  Ex.  538, 
540 ;  17  L.  J.  Ex.  256,  267. 

(/)  Spurrier  y.  Elderton^  5  Esp.  1. 

&)  And  if  he  refuse  to  pay  it  oyer  after  demand  made,  interest  may 
^  Teoovered,  by  way  of  damages,  after  notice  giyen ;  Qaby  y.  Drwert 
2 1.  &  J.  549  ;  8  ft  4  Will.  lY.  a  42,  s.  28,  Appendix,  pott,  p.  489.  As 
to  interpleader,  see  jMMt,  Ch.  XI. 

(^)  y7hUe  Yi  BartieUy  9  Bing.  878.  As  to  what  is  notice  of  an  act  of 
^okniptcy,  see  ante,  p.  124.  Under  what  circumstances  an  auctioneer 
can  set  up  the  ju$  tertii  against  his  principal,  see  ante,  p.  34. 
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having  the  conduct  of  the  sale,  for  payment  into  court,  and 
the  member  of  the  firm  who  received  the  money  misappro- 
priated it,  it  was  held  that  the  loss  fell  upon  the  other 
partners,  although  they  did  not  know  that  the  money  had 
been  paid ;  and  not  upon  the  auctioneer  (i).    If  a  stake- 
holder, during  the  time  that  the  deposit  remains  in  his 
hands,  chooses  to  invest  it,  he  does  so  at  his  own  risk  ;  but, 
on  the  other  hand,  he  is  entitled  to  any  profit  that  may 
accrue  from  such  investment ;  nor  is  it  competent  for  one 
of  the  parties  to  require  him  to  lay  out  the  money  and  to 
account  for  any  interest  that  may  be  made  thereon,  even 
though  that  party  have  offered  to  indemnify  him  for  any  loss 
that  may  result  from  the  investment  (J).    If  both  parties 
direct  him  to  invest  the  money,  any  loss  that  may  result,  or 
any  profit  that  may  be  derived,  from  such  investment,  will 
fall  on,  or  accrue  to,  the  party  ultimately  entitled  to  the 
money  (k).    On  paying  over  the  deposit  to  the  vendor  the 
auctioneer  has  a  right  to  deduct  his  commission  and  the 
expenses  of  jbhe  sale  (Q. 

The  vendor  is  entitled  to  the  deposit  on  the  completion 
of  the  contract  (m)  ;  and  if,  after  conveyance  executed,  the 
title  prove  defective,  the  purchaser  cannot  claim  a  return  of 


(i)  Bi^g$  y.  Bree,  80  W.  R.  182 ;  W.  N.  1882,  2.  It  was  stated  in 
affidAvits  made  in  that  case  that  it  ires  part  of  the  duty  of  the  soUcitor  for 
the  party  having  the  conduct  of  a  sale  under  the  direction  of  the  C!onrt  to 
receive  ike  deposit  from  the  auctioneer  and  to  pay  it  into  court  for  hiin, 
and  that  such  soUcitor  was  invariably  allowed  by  the  taxing-master  his 
costs  of  making  such  payment  into  court,  whereas  the  auctioneer,  if  he 
employed  his  own  solicitor  to  make  such  i>ayment,  would  have  to  pay  the 
costs  out  of  his  own  pocket. 

(J)  Zee  V.  Munn,  8  Taunt.  45 ;  1  Moore,  481 ;  Curling  v.  Shuttle^ 
fowih,  6  Bing.  121,  134 ;  3  Moo.  &  P.  368 ;  Harington  v.  HoggaH, 
1  B.  &  Ad.  577 ;  cf.  Edgdi  v.  Day,  L.  R.  1  C.  P.  80 ;  H.  &  R.  8  ; 
35  L.  J.  C.  P.  7. 

{1c)  See  judgments  in  Haarington  v.  Hoggart^  f/Jbi  tupra, 

{I)  See  po8t,  p.  228,  as  to  auctioneer's  lien. 

(m)  Harington  v,  Moggart,  1  B.  &  Ad.  577. 
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the  deposit,  but  must  proceed  upon  the  special  covenants,  if 
there  are  any  (w).  Where  the  purchaser  fails,  or  refuses,  to 
perform  the  contract,  the  deposit  is  forfeited  to  the  vendor, 
if  it  can  he  implied  from  the  contract  that  such  was  the 
intention  oi  the  parties  ((?)  ;  even,  it  appears,  when  the 
contract  was  such  as  could  not,  on  the  ground  of  some 
informality,  have  been  enforced  by  the  vendor;  provided 
that  the  latter  was  ready  and  willing  to  perform  it  on  his 
part,  and  the  purchaser  contracted  with  knowledge  of  the 
informality  (/?).  Nor  does  it  make  any  difference  that  the 
purchaser  has  given  a  security,  as  an  !•  0.  U.,  for  the 
deposit,  instead  of  paying  it  in  money ;  for  he  can  be  sued 
upon  the  security  {q).  The  best  way  to  express  the  inten- 
tion of  the  parties  is  to  provide  in  the  conditions  for  the 
forfeiture  of  the  deposit ;  although  it  has  been  held,  after 
some  hesitation  (r),  that,  even  in  the  absence  of  such  a  con- 
dition, the  vendor  can  retain  the  deposit,  where  the  sale  goes 
off  through  the  default  of  the  purchaser  (s).  Upon  a  purchase  upon 
by  a  lunatic,  the  vendor  cannot  be  required  to  refund  the  ^^^'^^^ 
deposit,  unless  he  contracted  with  notice  of  the  lunacy  (t). 

{n)  Clare  r.  Lamb,  L.  R.  10  0.  P.  334;  44  L.  J.  C.  P.  177. 

(o)  Hinton  v.  Sparhes,  uH  inf, ;  Th/ynuu  y.  Brown,  ubi  inf,  ;  Essex 
V.  DanieU,  L.  R.  10  C.  P.  538 ;  32  L.  T.  N.  S.  476. 

(j>)  Thonuu  y.  Broum,  1  Q.  B.  D.  714 ;  45  L.  J.  Q.  B.  811 ;  ques- 
tioning Casaon  y.  Roberts,  31  Beay.  613  ;  32  L.  J.  Oh.  105  ;  8  Jur.  N.  & 
1199  ;  11  W.  R.  102. 

19)  HinUm  y.  Sparkesy  L.  R.  3  0.  P.  161  ;  87  L.  J.  0.  P.  81. 

(r)  See  Palmer  y.  TtinpU,  9  A.  &  E.  508 ;  1  P.  &  D.  379  ;  Cassm  v. 
Sf^terts,  ubi  sup, 

(a)  Kdl  V.  Nokes,  14  W.  R.  908  ;  Depree  y.  Bedborough,  4  Oiff.  479  ; 
33  L  J.  Ob.  134 ;  Ex  pte.  Barrett,  L.  R.  10  Oh.  512 ;  44  L.  J.  B.  138. 
In  the  two  last  cases  the  party  seeking  to  leooyer  the  deposit  was  the 
tmstee  in  bankmptcy  of  the  insolyent  purchaser. 

(0  Beavan  r.  M'DonneU,  9  Ex.  309 ;  23  L.  J.  Ex.  94.  In  Frost  y. 
Beavan,  17  Jur.  369,  the  yendor  was  required  to  return  the  residue  of 
the  deposit  after  deducting  his  expenses  &c.  ;  but  Mr.  Dart  says  (V.  &  P. 
6,  n.  (t), )  that  this  was  done  by  arrangement,  the  yendor  haying  sold  with 
notice  of  the  insanity. 

N  2 
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or  death,  of  Where  the  purchaser  dies,  before  obtaining  a  conveyance, 
pure  r.  jjj^iy^^  Q^jj^  without  an  heir,  it  seems  probable  that  the 
vendor  may  retain  both  the  estate  and  the  deposit  (ti). 
But  if  the  vendor  seek  to  recover  damages  in  respect  of 
loss  that  he  has  incurred  in  reselling  the  property,  he  most 
bring  the  deposit  into  account  (v).  Nor  is  he  entitled  to 
retain  the  deposit,  if  he  has  prevented  the  purchaser  from 
fulfilling  the  contract,  or  has  caused  him  to  incur  a  for- 
feiture of  the  deposit  by  fraudulent  statements  or  deceitful 
promises  {w). 

If  the  contract  is  rescinded  on  the  groimd  of  fraud  or 
misrepresentation  on  the  part  of  the  vendor  («),  or  if  the 
vendor  refuses  or  is  unable  to  perform  it  (y),  the  purchaser 
is  entitled  to  a  return  of  the  deposit ;  but  the  vendor  will 
be  allowed  a  reasonable  time  in  which  to  make  a  good 
title  («).  If  the  contract  is  invalid  through  not  having 
been  reduced  into  writing  (a)  or  has  been  abandoned  by 
mutual  consent  (&),  the  purchaser  may  recover  the  deposit. 
A  purchaser  can  successfully  resist  an  action  brought  upon 


Fnrchaser, 
when 
entitled ; 


(u)  Dart,  193. 

\v)  Ochmden  v.  Herdy,  E.  B.  &  E.  485 ;  27  L.  J.  Q.  B.  361 ;  4  Jar. 
N.  8.  999  ;  EtHX  v.  DanidL,  L.  R.  10  C.  P.  638  ;  32  L.  T.  N.  S.  476. 

(tp)  Carpenter  v.  Blandfard,  8  B.  &  C.  675  ;  3  Man.  &  R.  93 ;  Add. 
Oon.  413. 

{x)  ThomeU  v.  Haines,  15  M.  k  W.  367  ;  15  L.  J.  Ex.  230  ;  Aheraman 
Ironworks  v.  Wickens,  L.  R.  4  Ch.  101  ;  20  L.  T.  N.  S.  89. 

(y)  Boyman  v.  Gutch,  7  Bing.  379 ;  5  M.  &  P.  222 ;  WUson  v. 
WiUon,  14  C.  B.  616  ;  2  C.  L.  R.  818 ;  23  L.  J.  C.  P.  137 ;  18  Jur. 
681. 

(z)  Dart,  418 ;  see  also  Jud.  Act,  1873,  a.  26,  sub-s.  7.  The  purchaser 
shoiQd  give  the  vendor  notice  of  his  intention  to  sue  for  a  return  of  the 
deposit,  and  allow  him  a  reasonable  time  from  the  date  of  the  notice  to 
complete  the  contract ;  Add.  Con.  412. 

(a)  Canon  v.  JRoberts,  31  Beav.  613  ;  32  L.  J.  Ch.  105  ;  8  Jor.  N.  S. 
1199  ;  11  W.  R.  102 ;  cf.  Go^)ell  v.  Archer,  2  A.  &  E.  600 ;  4  N.  &  M. 
485  ;  1  H.  &  W.  31 ;  Walker  y.  Constalfle,  1  B.  &  P.  806 ;  Seton, 
1312. 

(6)  Add.  Con.  412. 
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a  bill  of  exchange,  a  cheque  (c)  or  an  I.  0.  U.  (d)  which  he 
has  given  in  payment  of  the  deposit,  where  the  circum- 
stances are  such  that  he  could  recover  the  deposit  itself,  if 
it  bad  been  paid  in  money ;  and  he  will,  in  general,  be  re- 
lieved against  forfeiture  of  the  deposit,  if  he  is  able  and 
willing  to  give  the  vendor  the  full  benefit  of  the  contract  (e). 
And,  on  the  failure  of  an  action  for  specific  performance 
brought  by  him  against  the  vendor,  the  Court  has  now,  it 
would  appear,  power  to  order  that  the  deposit  be  returned 
to  him,  if  he  is  entitled  to  it,  without  lea^dng  him  to  bring 
aa  action  for  it  (/). 

Except  under  special  circumstances,  the  purchaser  can  with 
recover  from  the  vendor,  by  way  of  special  damage  resulting  "^^eJ^s** 
from  the  latter's  breach  of  contract,  interest  upon  the  de- 
posit from  the  day  on  which  the  contract  was  entei*ed 
into  {g).  When  the  deposit  has  been  paid  into  court  and 
invested,  the  purchaser  is  entitled,  in  the  event  of  the 
contract  being  rescinded  through  the  vendor's  default, 
"to  have  the  Bank  Annuities  produced  by  the  invest- 
ment of  the  deposit,  and  the  dividends  that  have  accrued 
thereon,  not  in  the  shape  of  interest,  but  on  the  ground 
that  it  is  his  own  money,  and  that  he  is  entitled  to  what- 
ever it  has  produced.  He  will  be  allowed  the  costs, 
charges,  expenses  &c.  (h).  If,  however,  he  insists  on 
the  return  of  the  money  itself,  he  is  entitled  to  it  and 


(e)  UaU  y.  Oddy,  6  C.  &  P.  728. 

{d)  WUton  T.  WiUon,  ubi  sup. 

[e)  Dart,  193 ;  Sagd.  55. 

(/)  Jud.  Act,  1875,  0.  xix,  r.  8  ;  Tamplin  v.  James,  16  Ch.  D.  215, 
222;  29  W.  E.  311 ;  43  L.  T.  N.  S.  520. 

{g)  Maberley  y.  BoUns,  5  Taunt  625 ;  1  Marsh.  258  ;  Farquhar  v. 
Fcdeyy  7  Taont.  592 ;  1  Moore,  322,  where  the  purchaser  had  already 
leooreied  the  deposit  itself  from  the  auctioneer ;  Hodge*  t.  Earl  of 
IMfM,  1  Bing.  N.  C.  492  ;  1  Sco.  443 ;  1  Hodg.  40. 

(A)  See  Seton,  1410. 
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to  all  the  dividends  which  have  arisen  from  its  invest- 
ment "  {%), 

If  the  deposit  has  been  paid  to  the  auctioneer,  or  solici- 
tor, as  agent  for  the  vendor,  the  latter  may  be  sued  for  it, 
although  it  has  not  been  paid  over  to  him,  payment  to  the 
agent  being  equivalent  to  payment  to  the  principal  (/)- 
And  even  where  the  deposit  has  been  paid  to  the  auctioneer, 
or  solicitor,  as  stakeholder,  the  vendor  is,  as  a  general  rule, 
responsible  for  any  loss  that  itiay  have  been  occasioned  to 
the  purchaser  by  the  insolvency  or  mala  fides  of  the  stake- 
holder (Jc) ;  and  so  it  has  been  held  even  in  the  case  of  a 
mortgagee  vendor  who  had  adopted  a  contract  of  sale  made 
by  the  mortgagor  {I), 

A  purchaser  who  is  entitled  to  the  deposit  has  a  lien  upon 
the  estate  for  the  amount  and  interest  (m). 

Since  the  auctioneer  generally  acts  as  stakeholder,  he  is 
frequently  made  a  co-defendant  in  an  action  for  specific 


(i)  Per  Bacon,  V.-C,  in  PoweK  v.  P&well,  L.  R.  19  Kq.  422,  426 ;  44 
L.  J.  Gh.  811,  where  the  ordinary  condition  providing  for  the  return  of 
the  deposit  without  interest  was  held  not  to  apply  under  the  circumstances. 
And  it  seems  that  such  a  condition  is  inapplicable,  where  there  has  been 
long  delay  on  the  part  of  the  vendor ;  M*Culloch  v.  Gregory,  1  K.  &  J. 
286 ;  Seton,  1312.  Where  the  deposit  is  considerable,  and  it  is  probable 
that  the  purchase  will  not  be  completed  for  a  long  time,  it  seems  advis- 
able for  the  parties  to  enter  into  some  arrangement  as  to  its  investment ; 
Su^.  54. 

(y)  Jhike  of  Norfolk  v.  Worthy,  1  Camp.  887 ;  Bainford  v.  Shuttle- 
worth,  11  A.  &  E.  926  ;  EdgeU  v.  Day,  L.  P.  1  G.  P.  80 ;  H.  &  B.  8  ; 
36  L.  J.  G.  P.  7. 

ijc)  Sanderaon  v.  Walker,  18  Ves.  601,  602  ;  Penton  v.  Browne, 
14  Ves.  144,  160 ;  Annetley  v.  Muggridge,  1  Madd.  693,  696  ;  Smith  v. 
Jackson,  1  Madd.  618,  620. 

(Q  Bowe  V.  May,  18  Beav.  618.  Nothing  was  decided  as  between 
mortgagor  and  mortgagee.  A  fiduciary  vendor  who  has  not  been  guilty  of 
negligence  is  not  personally  responsible  to  his  cetttM  que  truH  for  any  such 
loss  ;  Edmondt  v.  Peake,  7  Beav.  289. 

(m)  Wythes  v.  Lee,  8  Drew.  396 ;  Jtoae  v.  Wation,  10  H.  L.  G.  672 ; 
Turner  v.  Marriott,  L.  R.  3  Eq.  744  ;  Torrance  v.  Bolton,  L.  B.  14  Eq. 
124 ;  41  L.  J.  Gh.  648  ;  aff.  L.  R.  8  Gh.  118  ;  42  L.  J.  Gh.  177. 
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peif oTmance ;  but,  as  a  general  role,  this  should  not  be 
done,  where  the  deposit  is  of  small  amount,  unless  he  refuses 
to  pay  it  into  court,  when  required;  where,  however,  it  is  of 
large  amount,  he  may  properly  be  made  a  co-defendant, 
unless  he  has  paid  it  into  court  before  action  brought  (n). 
If  he  brings  the  deposit  into  court,  he  will,  it  appears,  be 
allowed  to  deduct  his  chaises  and  expenses,  subject  to  the 
question  who  shall  ultimately  bear  them  (p). 

But  an  auctioneer  against  whom  fraud  is  alleged  cannot, 
in  an  action  for  rescission  of  the  contract,  brought  against 
the  vendor  and  himself  by  the  purchaser,  claim  to  be  dis- 
missed from  the  action  on  paying  the  deposit  into  court  (p). 

The  auctioneer's  right  to  interplead  is  dealt  with  in  a  interplea- 
subsequent  chapter  {q).  ^®^' 


(»)  EaH  of  Egmont  v.  Smith,  6  Ch.  D.  469  ;  46  L.  J.  Ch.  856.  The 
practice  18  to  ajyply  to  the  auctioneer  to  pay  it  into  court,  and  make  him  a 
co-defendant,  if  he  refuse;  Seton,  1312. 

(o)  Sngd.  61  ;  Dart,  179  ;  Anneslej/  v.  Muggridge,  1  Madd.  593  ; 
YcAu  T.  Farebriftktr,  4  Madd.  239.  In  Jilenkhom  y.  Penroae,  29  W.  R. 
236,  the  auctioneer,  who  had  been  made  co-defendant  to  an  action  for 
rescission  of  the  contract,  but  had  been  dismissed  on  paying  the  deposit 
into  court,  obtained  leave,  on  the  termination  of  the  action  in  favour  of 
the  vendors,  to  pay  over  the  deposit  after  deducting  his  expenses. 

{p)  HeaUey  v.  NewUm,  45  L.  T.   N.  S.  455 ;  30  W.  R.  72. 

(9)  Chap.  XI. 


CHAPTER  X. 

ENFORCING  THE  CONTRACT. 

This  chapter  contains  a  Bummary  of  the  different  ways 
of  enforcing  a  sale  by  auction. 
The  con-        On  a  sale  of  goods  at  a  less  price  than  £10,  an  unre- 
c^piete.^^  tracted  bidding  and  an  acceptance  of  the  same  are  sufficient 
to  render  the  sale  complete  ;   but  on  a  sale  of  lands  at  any 
price,  or  of  goods  at  or  above  the  price  of  £10,  something 
further  is  required  :  there  must  be  a  written  memorandum 
of  the  contract,  or  else,  in  the  case  of  goods,  either  a  deli- 
very and  acceptance  of  the  thing  sold,  or  a  part  payment 
of  the  price. 
When  the       The  legal  estate  in  land  does  not  pass  until  the  execution 
land  of   the  conveyance  {a) ;   but  as  soon  as  there  is  "  a  valid 

P»*s«s-  contract  for  sale,  the  vendor  becomes  in  equity  a  trustee, 
for  the  purchaser,  of  the  estate  sold,  and  the  beneficial  owner- 
ship passes  to  the  purchaser.  .  .  If  anything  happens  to  the 
estate  between  the  time  of  sale  and  the  time  of  completion 
of  the  purchase,  it  is  at  the  risk  of  the  purchaser.  If  it  is 
a  house  that  is  sold,  and  the  house  is  burnt  down,  the  pur- 
chaser loses,  the  house.    He  must  insure  it  himself,  if  he 


(a)  For  the  rule,  where  the  sale  is  by  order  of  the  Court,  see  post, 
p.  248. 
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waate  to  pro\ide  against  such  an  accident  (b).  .  .  In  the 
same  way,  there  is  a  correlative  liability  on  the  part  of  the 
vendor  in  possession.  He  is  not  entitled  to  treat  the  estate 
ay&  his  own.  If  he  wilfolly  damages  or  injures  it,  he  is  Uable 
to  the  purchaser  ;  and,  more  than  that,  he  is  liable,  if  he 
does  not  take  reasonable  care  of  it  ^^  (c). 

But,  in  the  absence  of  express  stipulation  to  the  contrary,  The  ven- 
tlie  vendor  has  a  right  to  retain  possession  of  the  estate,  or  ^^«  ^^^^ . 
to  receive  the  rents  and  profits,  until  the  purchase-money  is 
paid  ((Q.  And  even  notwithstanding  the  execution  of  a  con- 
veyance acknowledging  payment  of  the  purchase-money  and 
healing  an  endorsed  receipt  for  the  amount,  and  notwith- 
standing delivery  of  possession  to  the  purchaser,  an  unpaid 
vendor  has  an  equitable  Hen  upon  the  land  for  so  much  of 
the  purchase-money  as  remains  unpaid  (e). 

The  vendor  will,  however,  lose  this  lien,  if  he  takes  an  how  lost, 
independent  security  for  payment,  such  as  a  charge  upon 
stock,  or  a  mortgage  of  another  estate  (/)  ;  but  not,  if  he 
takes  a  document  which  only  evidences,  or  f acihtates  enforce- 
ment of,  his  claim  against  the  purchaser,  such  as  a  promis- 
sory note,  bill  of  exchange,  or  bond  (g). 

'^  Where  a  bargain  and  sale  is  completed  with  respect  to  When  the 
goods,  and  everything  to  be  done  on  the  part  of  the  vendor  ^"^"^  "^ 

(6)  And,  in  the  absence  of  express  stipulation,  he  cannot  claim  the 
wnefit  of  any  insarance  that  may  have  been  effected  by  the  vendor ; 
PooUy.  Adam»,  33  L.  J.  Ch.  639 ;  12  W.  R.  683  ;  Bayner  v.  PreOm, 
18Ch,D.  1;  50L.  J.  Ch.  472. 

W  Per  Jessel,  M.R.,  in  Lysaght  v.  Sdwards,  2  Ch.  D.  499,  507 ; 
f  5  L.  J.  Oh.  554, 558  ;  cf .  Morgan  v.  Stoanaea  Urban  Sanitary  Authority, 
9Cli.D.  582. 

(d)  Lysaght  v.  Edwa/rds,  uhi  supra, 

W  Dart,  729,  780. 

(/)  lb.  733 ;  Earl  of  Jersey  v.  Briton  Ferry  Floating  Dock  Co., 
*^  H.  7  Eq.  409  ;  /n  re  Brentvmd  Brick  &  Coal  Co.,  4  Ch.  D.  562 ; 
*«  L.  J.  Ch.  554. 

(S)  Dart,  734. 
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paascs—     before  the  property  should  pass  has  been  performed,  "then  the 
t^^^^      property  vests  in  the  purchaser  ;  .  .  and  any  accident  hap- 
and  sale ;    pening  to  the  things  subsequently,  unless  it  is  caused  by  fclie 
default  of  the  vendor,  any  calamity  befalling  them  after  the 
sale  is  completed,  must  be  borne  by  the  purchaser  ;  and,  b  j- 
parity  of  reasoning,  any  benefit  to  them  is  his  benefit,  and 
not  that  of  the  vendor  "  (h).    "Where  goods  sold  by  auction. 
Sweeting    there  being  a  condition  of  sale  that  '*  each  and  all  lots  shall 
V.  Turner:  ]yQ  taken  to  be  delivered  at  the  fall  of  the  hammer,  after 
which  time  they  shall  remain  and  be  at  the  exclusive  risk  of 
the  purchaser,"  were  left  by  the  purchaser  on  the  premises  of 
the  vendor,  whose    landlord   subsequently  threatened    to 
distrain  the  goods  for  rent,  whereupon  the  auctioneer  paid 
oflF  the  distress,  it  was  held  that  the  auctioneer  could  not 
charge  his  principal  Avith  the  amount,  as  the  loss,  if  the  goods 
had  been  distrained,  would  have  fallen  on  the  purchaser,  to 
whom  the  right  of  property  had  passed  by  the  sale  (t). 
under  an        ^^*'  ^^  something  remains  to  be  done  by  the  vendor,  for  the 
executory    purpose  of  putting  the  goods  into  a  deliverable  state,  or  for 
agreemen .  ^y^^  purpose  of  ascertaining  the  price,  as,  where  goods  are  sold 
by  weight  or  measure,  until  that  is  done,  until,  for  instance, 
the  goods  are  weighed  or  measured,  the  property  does  not 
pass  (J),  And  where  there  is  a  bargain  for  a  certain  quantity 
of  goods  out  of  a  greater  quantity,  with  a  power  of  selection  in 


{h)  Per  BlackbuTD,  J.,  in  Sweeting  v.  Turner,  L.  R.  7  Q.  B.  310,  313  ; 
41  L.  J.  Q.  B.  68 ;  26  L.  T.  N.  S.  796  ;  20  W.  R.  186  ;  cf.  Greaves  v. 
He^,  2  B.  &  Aid.  131 ;  Bloxam  t.  Saunders,  4  B.  &  0.  941,  948 ; 
Tarling  v.  Baxter,  6  B.  &  C.  360,  364  ;  M*Bain  v.  Wallace,  6  App. 
Gas.  688,  608.  A  purchaser  at  an  auction  can  before  payment  make  a 
complete  bargain  and  sale  of  the  article  which  he  has  bought  to  a  third 
party  so  as  to  maintain  an  action  for  the  price ;  Scott  v.  £ngland, 
2  D.  &  L.  620. 

(«)  Sweeting  v.  Turner,  vhi  supra, 

(j)  Simmons  ▼.  Swift,  6  B.  &  0.  867  ;  8  Dow.  &  R.  693  ;  Gillett  t. 
SUl,  2  G.  &  M.  630,  636 ;  Jenner  v.  SmUh,  L.  R.  4  G.  P.  270 ;  cf. 
Turley  v.  Bates,  2  H.  &G.  200 ;  83  L.  J.  Ex.  43. 
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tii€  vendor  to  deliver  what  he  thinks  fit,  the  property  does 
not  pass,  until  that  power  is  exercised  (k).  The  case  of 
Huff^  y.  Minett  (I)  affords  a  good  illustration  of  the  prin-  Rvg^  r, 
ciples  which  obtain.  There  turpentine  in  casks  was  sold  by  *'*^^* 
atiction  in  27  lots.  The  casks  were  to  be  taken  at  a  certain 
marked  quantity,  except  the  two  last,  out  of  which  the  seller 
was  to  fill  up  the  rest  before  delivering  them  to  the  pur- 
chaseis,  and  on  this  account  the  two  last  were  to  be  taken 
at  uncertain  quantities.  Fifteen  of  the  casks  had  been 
filled  up,  when  the  whole  number  were  destroyed  by  fire.  It 
was  held  that,  as  regarded  the  fifteen  casks,  the  loss  fell 
upon  the  purchasers,  as  nothing  further  remained  to  be  done 
to  them  by  the  seller,  but,  as  regarded  the  remainder,  the 
loss  fell  upon  the  seller. 

When  the  right  of  property  has  passed  to  the  buyer,  he  Non-clear- 
does  not  lose  his  title  to  the  goods  by  merely  not  removing  ^^^ 
them  within  the  time  specified  in  the  conditions  of  sale  (m). 

Although,  by  the  contract  of  sale,  the  purchaser  may  have  Vendor's 
the  right  of   property  in  the  goods,  yet  the  vendor  has,  ^^'^3^^ 
generally  speaking,  a  right  to  retain  them,  until  the  purchase- 
money  is  paid  (n).    But  his  lien  is  destroyed,  if  he  parts  with  how  lost ; 
the  possession  of  them  (p),    "  If  goods  are  sold  upon  credit,  no  lien 
and  nothing  is  agreed  upon  as  to  the  time  of  delivering  the  ^^^^^^^^^ 
goods,  the  vendee  is  immediately  entitled  to  the  possession,  credit. 
and  the  right  of  possession  and  the  right  of  property  vest  at 


{k)  Gillett  V.  Hill,  ubi  supra ;  Alexander  v.  Gardner,  1  Bing.  N.  C. 
671 ;  1  Hodg.  147  ;  Mirahita  ▼.  Imperial  Ottoman  Bank,  8  Ex.  D.  164, 
172;  47  L.  J.  Q>  B.  418.  The  general  rule  may,  however,  be  modified 
hf  special  agreement. 

{I)  11  East,  210. 

(m)  Saint  v.  PtUey,  L.  R.  10  Ex.  187  ;  WooHfe  v.  Hwne,  2  Q.  B.  D. 
a55  ;  46  L.  J.  Q-  B.  534.     See^<^,  p.  199,  as  to  resale. 

(ft)  BUoxam  v.  Saunders,  4  B.  &  0.  941,  948  ;  TaHing  y.  Baxter 
6  B.  &  C.  360,  364. 

(0)  Taylor  r.  Robinson,  8  Taunt.  648. 
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once  in  him  ;  but  his  right  of  possession  is  not  absolute,  it 
is  liable  to  be  defeated,  if  he  become  insolvent,  before   he 
Stoppage     obtains  possession"  (p).    Even  if  the  vendor  has  started 
tn- ifran-     ^Yiq  goods  and  delivered  them  to  a  carrier,  he  has,    upon 
the  purchaser's  insolvency,  a  right  to  stop  them  on   the 
way,  provided  they  have  not  been  actually  delivered   (^)  ; 
and  it  is  immaterial  that  the  purchaser  has  given  a  bill  for 
them  which  has  not  yet  become  due ;  for  a  vendor  is  not 
compelled  to  deliver  to  an  insolvent  purchaser  (r).    Goods 
''  are  in  transitu^  so  long  as  they  are  in  the  hands  of  the 
carrier  as  such,  whether  he  was  or  was  not  appointed  by 
the  consignee,  and  also  so  long  as  they  remain  in  an  j 
place  of  deposit  connected  with  their  transmission'*  («). 
where  part  Where  a  portion  only  of  goods,  capable  of  being  estimated 
deUvered    separately  as  to  its  value,  has  been  delivered,  the  vendor  has 
a  right  of  stoppage  in  transitu  as  to  the  remainder,  unless 
there  is  evidence  to  show  that  delivery  of  the  part  was 
intended  to  operate  as  a  delivery  of  the  whole  (t).     But  a 
mere    suspicion  of   the   insolvency  of    the  buyer    is  not 


{p)  Per  Bayley,  J.,  in  Bloxam  v.  Saunders,  4  B.  &  C.  941,  948.  As 
to  baiikruptcy  of  purdiaser,  see  jpost^  p.  201. 

{q)  The  better  opinion  seems  to  be  that  stoppage  in  transitu  does  not 
rescind  the  contract,  and  that  goods  so  detained  will  remain  at  the  risk 
of  the  yendee,  and  cannot  be  sold  by  the  vendor,  until  the  period  of  credit 
has  expired  ;  notes  to  Lickbarrow  v.  Mason,  1  Sm.  L.  C.  756. 

(r)  Gunn  v.  BolckoWy  Vaughan  &  Co.,  L.  B.  10  Ch.  491,  501 ;  44  L.  J. 
Oh.  732;  ExparU  WiUoughify,  16  Ch.  D.  604. 

(«)  Notes  to  Lickbarrow  v.  Mason,  1  Sm.  L.  C.  756,  818.  Approved 
by  Brett,  L.  J.,  in  Ex  parte  Rosevear  China  Clay  Co.,  11  Ch.  I).  560,  570 ; 
48  L.  J.  B.  100  ;  En  parte  Cooper,  11  Ch.  D.  68,  78  ;  48  L.  J.  B.  49. 
When  the  purchaser  of  goods  has  resold  them,  though  the  vendor  loses  by 
the  resale  the  right  to  stop  the  goods  themselves  in  transitu,  he  is  enUtled, 
if  he  gives  that  which  would,  had  there  been  no  resale,  be  a  valid 
notice  of  stoppage  in  transitu,  to  intercept,  to  the  extent  of  his  own 
unpaid  purchase-money,  so  much  of  the  sub-purcluuser's  purchase-money 
as  remains  unpaid  by  him ;  Ex  parte  FaXk,  14  Ch.  D.  446. 

(0  Ex  parU  Cooper,  11  Oh.  D.  68,  76  ;  48  L.  J.  B.  49 ;  cf.  Wentwortk 
V.  (Hiikioaite,  10  M.  &  W.  436. 
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gnfficient  to  justify  a  vendor  in  stopping  goods  in  tran- 

A  complete  contract  will  not,  as  a  general  rule  (t;),  be  Death  &c. 
avoided  by  the  subsequent  death,  bankruptcy,  insolvency  or  °^  P*^^' 
lunacy  of  both  or  either  of  the  parties  (w).  Their  rights 
and  labilities  under  the  contract  devolve,  in  case  of 
death  (a?),  on  the  personal  representatives  of  the  de- 
ceased (y) ;  in  case  of  bankruptcy,  on  the  trustee  in  the 
lankruptcy  (z) ;  and  in  case  of  lunacy,  upon  the  committee 
of  the  lunatic  (a). 

And,  although  the  contract  may  be  rescinded  on  the  Fraud, 


^u^  In  re  Phoenix  BesMTner  Sud  Co.,   4  Ch.   D.    108  ;   46  L.  J. 
C1l115. 

(v)  Unless  tbere  be  an  express  stipulation  to  tliat  effect,  or  the  contract 
\»  one  for  personal  services ;  Add.  Con.  291. 
(w)  Dart,  253. 

[x)  When  an  action  is  brought  for  specific  performance  of  a  contract 
nla^  to  real  estate,  both  the  real  and  the  personal  repi-esentatires  of 
tbe  deceased  should,  in  general,  be  made  parties  to  the  action  ;  see  Fry, 
pp.  82  et  aeq. 
{y)  Dart,  957  ;  Add.  Con.  330. 

(?)  82  &  33  Vict,  c  71  (Bankruptcy  Act,  1869),  ss.  22,  26.     By  s.  23 

the  trustee  may  disclaim,  inter  cdia,  any  unprofitable  contracts  entered 

into  by  the  bankrupt,  "  and  upon  the  execution  of  such  disclaimer  the 

property  disclaimed  shall,  if  the  same  is  a  contract,  be  deemed  to  be 

determined  from  the  date  of  the  order  of  adjudication  ;"  but,  by  s.  24,  he 

is  TMiit  entitled  to  disclaim,  when  an  application  in  writing  has  been  made 

to  him  by  any  person  interested  in  the  property,  requiring  him  to  decide 

▼hether  he  will  disclaim  or  not,  and  he  has  for  a  period  of  not  less  than 

i^enty*eight  days  after  the  receipt  of  such  application,   or  such  farther 

time  as  may  be  aUowed  by  the  court,  declined  or  neglected  to  give  notice 

▼hetherhe  disclaims  or  not ;  and  any  person  injured  by  the  exercise  of  the 

nght  of  disclaimer  is  to  be  deemed  a  creditor  of  the  bankrupt  to  the 

extent  of  such  injury,  and  the  debt  is  made  proyeable  under  the  bank- 

fQptcj ;  8.  23.    If  the  trustee  does  not  disclaim,  he  can  still  subsequently 

^Tue  to  perform  the  contract,  and  the  other  party  is  only  entitled  to 

proye  for  damages  for  the  breach  against  the  bankrupt's  estate ;  he  cannot 

^t  the  tmstee  as  having  adopted  the  contract ;  In  re  Sneezum,  3  Ch. 

^-  4«3 ;  45  L.  J.  B.  137. 

(«)  16  &  17  Vict.  c.  70,  8.  122 ;  Jud.  Act,  1875,  0.  xviii. ;   Dart, 
*vU3. 
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^ound  of  fraud  or  misrepresentation  (J),  it  is  not  rendered 
absolutely  void  by  either;   it  is  meriely  voidable  at     tlic 
option  of  the  party  defrauded  (c) ;  who  may  either  resoiiid 
the  contract  and  recover  any  moneys  that  he  has  paid  ujider 
it  (d),  together  with  damages  by  way  of  compensation.  C^), 
or  affirm  the  contract  and  insist  upon  the  representat^ion 
being  made  good,  if  that  be  possible  (/).    If  goods  have 
been  delivered  under  a  contract  which  the  purchaser  has  a 
right,  and  has  elected,  to  rescind  (^),  and  the  vendor  does 
not  take  them  back,  after  the  purchaser  has,  within  a  reason- 
able time,  given  him  notice  that  he  will  not  accept  them, 
and  that  they  are  at  the  vendor's  risk,  the  loss  will  fall  upon 
the  vendor,  if  any  accident  happen  to  the  goods  withoat 
neglect  on  the  part  of  the  purchaser  (h). 
and  inno-        "  There  is,  however,  a  very  important  diflference  between 
repr^nta-  ^^^^  where  a  contract  may  be  rescinded  on  account  of  fraud, 
tion.  and  those  in  which  it  may  be  rescinded  on  the  ground  that 

there  is  a  diflference  in  substance  between  the  thing  bar- 
gained for  and  that  obtained.  It  is  enough  to  show  that 
there  was  a  fraudulent  representation  as  to  any  part  of  that 
which  induced  the  party  to  enter  into  the  contract  which 
he  seeks  to  rescind ;  but  where  there  has  been  a  mere  inno- 
cent misrepresentation  or  misapprehension,  it  does  not 
authorize  a  rescission,  unless  it  is  such  as  to  show  that  there 

(6)  See  ante,  pp.  60—60. 

{c)  Oakes  y.  Turquand,  L.  B.  2  H.  L.  825,  346 ;  86  L.  J.  Cfa.  949  ; 
Davoea  ▼.  ffameas,  L.  B.  10  0.  P.  166  ;  44  L.  J.  0.  P.  194. 

(d)  Torrance  y.  Bolton,  L.  B.  8  Ch.  118  :  42  L.  J.  Oh.  177  ;  Attomejf' 
General  v.  Jtay,  L.  R.  9  Cli.  397 ;  43  L.  J.  Ch.  478. 

(e)  Dart,  105 ;  Kinnaird  v.  Smith,  W.  N.  1881,  82. 

(/)  Pulrford  V.  Richards,  17  Beav.  87,  95 ;  Rawlim  ▼.  WiMam, 
3  De  G.  &  J.  304 ;  or  bring  an  action  to  recoTer  damages  for  the  loss 
whidi  he  has  sustained ;  see  PouUon  y.  LaUimore,  9  B.  &  C.  259. 

{g)  See  pott,  p.  192,  note  (n). 

(h)  OkeU  T.  Smith,  1  Stark.  107 ;  Grifnotdby  y.  Wetle,  L.  R.  10  C.  P. 
391 ;  44  L.  J.  C.  P.  203. 
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is   a    complete  difference  in  substance  between  what  was 
snpposed  to  be,  and  what  was,  taken,  so  as  to  constitute  a 
failure  of  consideration.    For  example,  where  a  horse  is 
bonglit  nnder  a  belief  that  it  is  sound,  if  the  purchaser  was 
indaced  to  buy  by  a  fraudulent  representation  as  to  the 
horse^s  soundness,  the  contract  may  be  rescinded.    If  it  was 
induced  by  an  honest  misrepresentation  (t)  as  to  its  sound- 
ness, though  it  may  be  clear  that  both  vendor  and  purchaser 
thought  that  they  were  dealing  about  a  sound  horse  and 
were  in  error,  yet  the  purchaser  must  pay  the  whole  price, 
unless  there  was  a  warranty;   and,  even  if  there  was  a 
warranty,  he  cannot  return  the  horse  and  claim  back  the 
whole  price,  unless  there  was  a  condition  to  that  effect  in 
the  contract  *'  0), 

And,  to  entitle  one  of  the  parties  to  avoid  the  contract  on  When  fraud 
the  ground  of  fraud,  the  fraud  must  have  been  committed  fo* ^Jg. 
by,  or  with  the  assent  of,  the  other  party  (k),  or  his  autho-  sion. 
rized  agent  (I),  and  he  must  himself  have  been  innocent  of 
fraud  in  the  transaction  (m);   and  he  must   not,  after 
becoming  fully  aware  of  the  fraud,  have  elected  to  affirm 


(t)  Cf.  anUf  pp.  66,  117. 

I  J)  Per  Blackburn,  J.,  deUvering  the  judgment  of  the  court,  in  Lord 
Kennedy  ▼.  Panama  dsc.  Mail  Co.,  L.  R.  2  Q.  B.  580,  587  ;  8  B.  &  S. 
571 ;  15  W.  B.  1039 ;  to  which  he  expressed  his  adherence  in  Mackay  r. 
Diei,  6  App.  Gas.  251,  265 ;  29  W.  B.  541.  As  to  purchaser's  remedy 
for  breach  of  warranty,  see  pott^  p.  204. 

(h)  Smith's  Case,  L.  B.  2  Oh.  604,  606. 

\l)  See  anU^  p.  34. 

\m)  SchoUfidd  v.  Tem^^  4  De  G.  &  J.  429,  433 ;  Vane  v.  Vane, 
L.  B.  8  Ch.  383  ;  42  L.  J.  Gh.  299.  A  party  cannot  avoid  a  contract  by 
his  own  wrong.  Thus,  where  a  purchaser  refused  to  pay  the  auction-duty 
ponmant  to  the  conditions  of  sale,  it  was  held,  notwithstanding  the 
statute  17  Geo.  III.,  c.  50,  s.  8  (now  repealed),  which  enacted  that  upon 
such  refnisal  the  bidding  should  be  nuU  and  void,  that  the  purchaser  could 
not  on  that  gronnd  rescind  the  contract,  but  that  the  contract  was  only 
Toidable  at  tiiie  option  of  the  vendor  ;  MaHne  y.  Freemanf  4  Bing.  N.  0. 
395. 
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the  contract,  or  have  lain  by  (n).    Nor  will  the  contract  be 
rescinded,  if  the  other  party  cannot  be  restored  to  his  former 
position  ((?),  or  if  the  rights  of  innocent  third  parties  have 
intervened  (p). 
Effect  of         On  a  sale  of  goods  procured  by  fraud,  the  property  in  the 
^"^^ro^^  goods  is  transferred  by  the  contract,  subject,  as  between  the 
perty  in     seller  and  the  buyer,  to  its  being  revested  in  the  seller,  when 
goods.        Yie  is  the  party  deft^uded,  upon  his  exercising  his  option  to 
rescind ;  but  a  purchaser  in  good  faith  from  a  fraudulent  buyer 
acquires  an  indefeasible  title  (j). 
The  con-        When  the  contract  is  not  in  writing,  nor  required  by  law 
prov^ed^^^  to  be  in  writing,  the  terms  are,  of  course,  collected  from 
parol  evidence ;  but  when  it  has  been  reduced  into  writing, 
the  writing  constitutes  the  contract.    If  there  be  a  dis- 
crepancy between  the  words  and  the  writing,  the  latter  will, 
as  a  matter  of  law,  prevail  (r).    The  construction  put  by 
the  courts  on  the  conditions  of  sale  which  are  commonly 
made  part  of  the  written  contract  has  been  already  con- 
sidered (s).    It  is  now  proposed  to  point  out  the  usual 
remedies  when  either  of  the  parties  is  in  default,  and  by 
whom  and  against  whom  they  may  be  enforced. 
Party  suing     Before  either  party  to  an  agreement  brings  an  action 
be^inde-     '^P^^  ^^  against  the  other,  he  must  be  prepared  to  prove 

fault.  ___^ : . 

(n)  Vigeri  y»  Pike,  8  Gl.  &  Fin.  562.  He  must  rescind  within  a 
reasonable  time  after  discovering  the  fraud  ;  CampbeU  t.  Fleming,  1  A. 
&  E.  40  ;  SharpUy  v.  Lmth  &  East  Coatt  JRy,  Co.,  2  Ch.  D.  663. 

(o)  Sheffield  Nickel  Co.  v.  Unmn,  2  Q.  B.  D.  214,  223  ;  46  L.  J.  Q.  6. 
299. 

(p)  White  V.  Ga/rden,  10  C.  B.  919. 

Iq)  Babcock  ▼.  Lawswh,  6  Q.  B.  D.  284  ;  49  L.  J.  Q.  B.  408.  Even 
where  goods  have  been  obtained  by  false  pretences ;  Moyce  y.  Newington, 
4  Q.  B.  D.  82  ;  48  L.  J.  Q.  B.  125 ;  pioyided  that  there  has  reaJly  been 
a  contract ;  Cundy  y.  Lindsay,  3  App.  Gas.  459 ;  47  L.  J .  Q.  B. 
481. 

(r)  KnigU  y.  Barher,  16  M.  &  W.  Q^^  69  ;  16  L.  J.  Ex.  18. 

(a)  Ante,  Ghap.  V. 
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that  he  has  performed,  or  been  ready  and  willing  to  per- 
form, his  own  part  of  it. 

When  the  subject  of  sale  is  land,  it  is,  as  a  rale,  incum-  Duty  of 
bent  on  the  vendor  to  show  a  good  title,  to  prepare  and  l^^^' 
famish  an  abstract  of  the  same  at  his  own  expense  (f)  and  of  land ; 
to  be  ready  to  execnte  a  conveyance  according  to  the  terms 
of  the  contract  (w).  .  If  the  title  is  good  as  to  part  only  (v), 
or  if  the  vendor  has  incurred  a  forfeiture,  as  by  breach  of  a 
covenant  to  insure  (w),  the  purchaser  may  be  able  to  obtain 
&  proportionate  abatement  of  the  purchase-money  or  to 
rescind  the  contract. 

On  a  sale  of  goods  there  is,  in  general,  an  implied  o^^  sale  of 
warranty  of  title,  and  the  vendor  cannot  recover  the  price  ^ 
irom  the  purchaser,  if  the  latter  has  been  obliged  to  deliver 
them  to  a  third  party  on  account  of  the  vendor's  want  of 
title  (x);  unless  it  appear  from  the  circumstances  of  the 
sale  that  the  vendor  did  not  intend  to  assert  ownership ;  as, 
vhere  he  sold  in  a  particular  capacity,  for  instance,  as 
auctioneer,  sheriff,  pawnbroker  &c.  (y).    Where  unredeemed 


(t)  Ante,  pp.  84,  94  et  seq.  ;  Sugd.  406  ;  Dart,  125 ;  Add.  Con.  395. 
A  puTcViaseT  may  waive  his  right  to  a  good  title,  but  such  waiver  must  be 
in  writing ;  Gom  v.  Lord  Nugent,  5  B.  &  Ad.  68. 

(»)  Poole  V.  Billy  6  M.  &  W.  835  ;  Dart,  959.  As  to  the  purchaser's 
light  to  have  separate  conveyances  in  lots  on  payment  of  the  additional 
«ipeMc,  see  Earl  of  Egmont  v.  Smith,  6  Ch.  D.  469  ;  46  L.  J.  Ch.  666. 

W  Ante,  p.  70  ;  Dart,  1076 ;  Sugd.  315. 

<w)  Wilton  ▼.  Wilson,  14  C.  B.  616 ;  2  C.  L.  R.  818 ;  23  L.  J.  C.  P. 
137;  18  Jur.  581.  It  is,  moreover,  the  duty  of  the  vendor  to  keep  the 
land  let  and  in  cultivation  until  completion  of  the  purchase ;  Earl  of 
■%inonl  V.  Smith,  vJbi  supra.  As  to  the  respective  rights  of  the  parties 
to  windfalls,  crops  &c.,  see  Dart,  247. 

(«)  Add.  Con.  489  ;  Benj.  611 ;  Pasley  v.  Freeman,  3  T.  R.  51,  57, 
1^  the  purchaser  has  paid  the  vendor,  he  can  recover  back  the  money ; 
Eiehhoh  V.  Bannister,  17  C.  B.  N.  S.  708 ;  34  L.  J.  C.  P.  105 ;  cf. 
^^mon  V.  Jarvis,  4  Bing.  66,  73. 

\y)  Simms  v.  Marryat,  17  Q.  B.  281  ;  20  L.  J.  Q.  B.  468 ;  Leake, 
109,  402 ;  Add.  Con.  490 ;  always  supposing  that  there  was  no  fraud, 
>ach  as  selling  while  knonving  that  he  had  no  title  ;  Peto  v.  Blades, 
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pledged  goods  were  put  up  for  sale  by  auction,  it  was  held 
that  the  pawnbroker  did  not  assert  that  he  had  a  good  title, 
but  merely  that  the  goods  had  been  pledged  with  him  and 
were  not  redeemed  (z).    So,  on  a  sale  by  a  sheriff,  the 
sheriff  does  not  warrant  his  title  to  sell,  but  merely  asserts 
that  he  does  not  know  of  any  defect  in  his  title  or  authority 
to  sell  (a).    Where  a  boiler  was  sold  by  auction,  under  a 
distress  for  a  poor-rate,  to  the  defendant,  who  subsequently 
resold  it  to  the  plaintiff,  after  acquainting  him  with  the 
circumstances,  and  the  mortgagees  of  the  premises  pre- 
vented the  plaintiff  from  removing  it,  it  was  held  that  the 
plaintiff  could  not  recover  the  price  of  the  boiler  from  the 
defendant  (b).    The  vendor  must  also  have  been  ready  and 
willing  to  deliver  the  goods  according  to  the  contract ; 
though  he  will  be  excused  from  delivering  them  at  the  time 
specified,  if  the  purchaser  has  requested  him  to  postpone 
delivery  (c).    And,  in  the  absence  of  a  condition  to  the 
contrary,  the  seller  must  afford  the  buyer  an  opportunity  of 
inspecting  the  goods  before  accepting  them,  in  order  to  see 
whether  they  are  the  goods  that  he  bargained  for  (d). 
Duty  of  Unless  otherwise  agreed,  it  is  the  duty  of  the  purchaser, 

on  mjTS'  ***  ^^®  ^^'^^  expense,  to  prepare  and  tender  to  the  vendor  a 

land ;         deed  of  conveyance,  and  to  be  ready  to  pay  the  amount  due 

in  respect  of  purchase-money,  and  interest,  if  any ;  unless  the 

vendor  is  unable  to  show  a  good  title,  or  has  incapacitated 


5  Taunt.  657.  As  to  the  auctioneer  s  liability  to  the  real  owner  in  such 
cases,  see  antCt  p.  35. 

(z)  M&rley  v.  Attenborovgh,  3  Ex.  500  ;  18  L.  J.  Ex.  148. 

(a)  Chapman  v.  Speller,  14  Q.  B.  621  ;  19  L.  J.  Q.  B.  241.  The  real 
owner  may  affirm  the  sale  and  claim  the  proceeds  from  the  sheriff; 
Oughton  v.  Sqtpings,  1  B.  &  Ad.  241. 

(6)  Bagudey  v.  ffaioley,  L.  R.  2  C.  P.  625 ;  36  L.  J.  C.  P.  328. 

(c)  Plevine  v.  Dovming,  1  C.  P.  D.  220 ;  45  L.  J.  Q.  B.  695. 

{d)  Isherwood  v.  Whitmoref  11  M.  &  W.  847. 
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himself,  as  by  conveying  the  estate  to  another,  from  com- 
pleting the  contract  (^). 

On  a  sale  of  goods,  the  purchaser  most  have  been  ready  on  sale  of 
and  willing  to  accept  and  pay  for  the  goods.  But  where  ***^**^"' 
goods  are  to  be  delivered  and  paid  for  by  instahnents,  mere 
non-payment  of  an  instahnent  does  not  necessarily  deprive 
the  purchaser  of  his  right  to  delivery  of  the  remainder  of 
the  goods  (/*),  unless  it  amounts  to  an  absolute  refusal  on 
his  part  to  perform  the  contract,  or  takes  place  under  such 
circumstances  as  to  give  the  seller  reasonable  ground  for 
believing  that  the  purchaser  will  be  unable  to  pay  the  future 
iiistalments  {g). 

If  a  conveyance  has  been  executed,  and  the  purchaser  Vendor's 
Tefuses  to  pay  the  purchase-money,  the  vendor  can  recover  J^"^©^ 
the  amount,  together  with  interest  on  the  same  from  the  land : 
day  on  which  it  ought  to  have  been  paid  (h)^  ^^  puj.. 

But  if  the  purchaser  refuses  to  execute  a  conveyance,  and  chase- 
the  right  of  property  remains  in  the  vendor,  the  latter  can-  ™°'^®^ ' 
not  sue  for  the  purchase-money  (t ),  but  may  bring  an  action  damages ; 
for  damages,  in  which  he  can  claim  the  expenses  incurred 
in  preparing  for  the  sale,  and  the  diflference,  if  any,  between 
the  price  agreed  to  be  paid  and,  if  he  resell,  the  price  realized 
upon  the  resale  (/),  or,  if  he  keep  the  property  in  his  own 


(t)  Bart,  959  ;  Add.  Con.  412  ;  Sngd.  241 ;  Morgan  y,  Stxintea 
Vrban  Sanitarff  AuthorUy,  9  Ch.  B.  582,  where  it  was  held  that  a 
purchaser  in  possession  was  not  entitled  to  execution  of  the  conveyance, 
until  he  had  paid  the  parchase-money. 

{f)  But  he  will  be  liable  in  damages  to  the  vendor  for  such  non- 
payment ;  see  Freeth  v.  Burr,  uhi  inf, 

ig)  Freeth  v.  Burr,  L.  R.  9  C.  P.  208;  43  L.  J.  C.  P.  91 ;  Bloomer 
^.  BemHein,  ib.  588 ;  Honck  v.  MuUer,  7  Q.  B.  D.  92 ;  50  L.  J.  Q.  B. 
529.    As  to  bankruptcy  of  purchaser,  see  post,  p.  201. 

(A)  Dut,  957  ;  Add.  Con.  416 ;  Leake,  1070.  As  to  the  right  to 
interest,  see  Dart,  627  et  aeq,  ;  Sugd.  628  ;  ante,  104. 

(i)  Laird  v.  Pirn,  7  M.  &  W.  474. 

(J)  See  ante,  pp.  108  et  seq.    It  seems  that>  even  in  the  absence  of 

o  2 
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hands,  the  presumed  market  value  of  the  land  (A;).    If,  upon 
resale,  the  estate  produce  more  than  the  original  purchase- 
money,  the  vendor  is  entitled  to  retain  the  surplus  (Z). 
Where  the  purchaser  has  taken  possession  of  the  land  before 
execution  of  the  conveyance,  he  must  pay  interest  upon  the 
purchase-money,  pending  the  completion  of  the  contract  (ni) ; 
and  if  he  subsequently  refuse  to  perform  the  contract,  he  is 
liable  for  the  use  and  occupation  of  the  land  from  the  date 
of  such  refusal  (n).    A  purchaser  cannot  elect  to  forfeit  his 
deposit  and  avoid  the  contract  (p)  ;  but  where  a  deposit  has 
been  paid,  the  vendor  must  bring  it  into  account  on  seeking 
to  recover  for  the  loss  occurring  upon  a  resale  of   the 
property  (p). 
for  specific      Or  the  vendor  may  bring  an  action  for  specific  perf orm- 
^^°™"     ance  {q)  of  the  contract,  claiming  damages  for  any  loss  that 
he  may  have  suflTered  from  its  non-performance  (r).     And 
now  he  may  prefer  an  alternative  claim  for  damages  for 
breach  of  the  contract  in  the  event  of  the  court  refusing  to 
grant  him  specific  performance  (s). 
of  a  parol       j^^  ^  court  of  equity  will  decree  specific  performance  of 

agreement,  i     j  r  r 


express  stipulation,  the  rendor  has  a  right  to  resell  and  to  charge  the 
purchaser  vrith  the  deficiency  ;  Noble  v.  Edwardes,  5  Ch.  D.  378. 

(k)  Add.  Con.  416. 

(2)  Dart,  163. 

(m)  BaUard  v.  ShuU,  15  Oh.  D.  122. 

(fi)  Ilmoard  v.  Shaw,  8  M.  &  W.  118. 

(o)  Dart,  1227  ;  Sugd.  119. 

[p)  Ockenden  v.  fferdy,  E.  B.  &  E.  485 ;  27  L.  J.  Q.  B.  361 ;  4  Jur. 
N.  S.  999  ;  Essex  v.  Danidl,  L.  R.  10  0.  P.  538  ;  32  L.  T.  N.  S.  476. 

{q)  This  action  must  be  brought  in  the  Chancery  Division  ;  Jud.  Act, 
1873,  8.  34. 

(r)  Jacques  y.  Millar ^  6  Ch.  D.  153.  And  the  ordinary  rules  as  to 
payment  of  interest  by  the  purchaser  apply  ;  In  re  Pigott  d:  the  Great 
Western  Ry.  Co.,  18  Ch.  D.  146,  150. 

(0  Tamplin  v.  James,  15  Ch.  D.  215,  222 ;  29  W.  R.  311 ;  43  L  T. 
N.  S,  60 ;  Thompson  v.  JHnger,  W.  N.  1881,  48  ;  Jud.  Act,  1875,  0.  xix., 
r.  8. 
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a  parol  agreement  withiu  the  4th  section  of  the  Statute  of 
Frauds  in  the  following  cases  (t) :  1.  where  the  defendant 
has  by  fraud  prevented  a  compliance  with  the  statute  (u)  ; 
2.  where  the  defendant  by  his  pleadings  admits  the  agree- 
ment (v) ;  3.  where  there  has  been  a  part  performance  by 
the  plaintiff. 

The  part  performance  must  be  ''  an  act  such  that  the  where  part 

Court  shall,  by  reason  of  the  act  itself,  without  knowing  ^'*°"^" 

whether  there  was  an  agreement  or  not,  find  the  parties 

UQequivocally  in  a    position    different  from    that  which, 

according  to  their  legal  rights,  they  would  be  in  if  there 

were  no  contract "  (tv).  Delivery  of  possession  is  sufficient  (a;), 

provided  that  it  is  not    merely  a    constructive  delivery. 

Where  a  person  who  had  purchased  at  an  auction  certain 

market-tolls  belonging  to  a  corporation  paid  a  month^s  rent 

in  advance  and  received  the  keys  from  the  person  in  charge 

of  the  market,  through  an  error  on  the  part  of  the  latter 

and  contrary  to  the  directions  of  the  town-clerk,  this  was 

held  not  to  be  such  a  part  performance  on  his  part  as  would 

entitle  him  to  maintain  an  action  for  specific  performance  (y) ; 


(0  Dart,  1023. 

(tt)  Lincoln  v.  Wright,  4  Be  G.  &  J.  16  ;  Haigh  v.  Kayt,  L.  R.  7  Ch. 
469.  It  is  not  fraud  in  a  purchaser  to  decline  to  sign  the  fair  copy  of  an 
agreement  he  had  assented  to  when  in  draft,  and  which  he  had  promised 
to  sign  as  soon  as  the  fair  copy  was  made  ;  Wood  y.  MidgUy,  2  Sm.  &  G. 
115. 

(v)  It  must  be  remembered  that  a  defence  founded  on  the  Statute  of 
Frauds  cannot  now  be  raised  by  demurrer ;  Jud.  Act,  1875,  0.  xix.,  r.  23 ; 
CaOing  v.  King,  5  Ch.  D.  660 ;  46  L.  J.  Gh.  384  ;  Shardlow  v.  CoUerdl, 
W.  N.  1881,  2. 

(i0)  Per  Wickens,  V.-C,  in  DaU  v.  HamUton,  5  Hare,  369,  381 ;  cf. 
Cdtt  Y.  PilkingUm,  L.  B.  19  Eq.  174 ;   WiUiams  t.  Evans,  ib,  547. 

(z)  Ungley  v.  Ungley,  5  Oh.  D.  887 ;  46  L.  J.  Gh.  854 ;  Alderton  v, 
Maddison,  7  Q.  K  D.  174,  180 ;  50  L.  J.  Q.  B.  466 ;  and  see  the 
judgments  in  hunt  y.  Wimbledon  Local  Board,  4  G.  P.  D.  48. 

{y)  Mayor  of  Kidderminster  v.  Ifardv/iek,  L.  B.  9  Ex.  13 ;  43  L  J. 
Ex.9. 
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for  pajment  of  a  part  (z)j  or  even  of  the  whole  (a),  of  the  pur- 
chase-money is  not  by  itself  .sufficient ;  since  it  may  be  repaid, 
and  then  the  parties  wiU  be  just  as  they  were  before.  Where 
several  lots  are  purchased  separately,  acts  of  part  perform- 
ance with  regard  to  one  will  not  make  good  a  verbal  agree- 
ment as  to  the  others  (b).    The  acts  done,  moreover,  muBt 
not  be  merely  introductory  or  ancillary  to  the  agreement, 
such  as  delivery  of  an  abstract  of  title,  giving  orders  for  a 
conveyance  to  be  drawn  or  engrossed,  going  to  view  the 
estate,  employing  appraisers  to  value  the  stock,  and  the 
like  (c) ;  "  they  must  be  such  as  are  unequivocably  referable 
to  the  agreement ;  ....  it  is  not  sufficient  that  the  acts 
are  consistent  with  the  existence  of  some  agreement,  miless 
such  agreement  has  reference  to  the  subject-matter  "(a?). 
A  wrongful  obtaining  of  possession  by  the  purchaser  does 
not  amount  to  an  act  of  part  performance  by  the  vendor  (e). 
The   acts  done  must  have  been  performed  by  the  party 
seeking  specific  performance,  and  not  by  the  party  to  be 
charged  ;  for  if  the  latter  repudiate  the  contract,  after  acts 
of  part  performance  on  his  part  only,  the  loss  falls  on  him 
alone,  and  there  is  no  fraud  upon  the  fonner  (/). 
Specific  As  a  general  rule,  specific  performance  will  be  refused  on 

^e^'when  ^^^  following  grounds :  that  damages  will  aflPbrd  a  sufficient 
refused,      compensation  (g) ;    that    the  contract  was   in    breach    of 

(2)  Clinan  v.  Cooke,  1  Scb.  &  L.  22,  40. 

(a)  Hughes  v.  Mwris,  2  De  G.  M.  &  G.  849,  356 ;  cf.  ffunt  v. 
Wimbledon  Local  Board,  4  C.  P.  D.  48,  61. 

(b)  BucknmsUr  v.  Harrop,  13  Ves.  456,  474. 

\c)  Notes  to  LeiAer  v.  Foxcroft,  1  W.  &  T.  L.  C.  828,  833. 

(rf)  Per  cur,  in  Alderson  v.  Maddison,  7  Q.  B.  D.  174,  178  ;  50  L.  J. 
Q.  B.  466. 

(e)  Cole  Y.  White,  cited  in  Whiihread  v.  Brockhurgt,  1  Br.  Ch.  403, 
409. 

(/)  Buckmatter  v.  ffarrop,  7  Ves.  341,  346;  notes  to  Lester  v. 
Foxcrofi,  1  W.  &  T.  L.  C.  828. 

iff)  Dart,  985  ;  notes  to  Cuddee  v.  Butter,  1  W.  &  T.  L.  C.  786. 
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trust  (h),  or  was  impossible  to  perform  (») ;  that  the  en- 
ioTcement  of  it  would  involve  a  breach  of  a  prior  con- 
tract (j),  or  be  a  fraud  upon  the  public  (^);  or  that  the 
pkintiff  was  guilty  of  misrepresentation  (Z). 

When  the  property  in  goods  has  vested  in  the  purchaser  (m),  Vendoi's 
^\A  he    refuses    to  pay  for  them,  the  vendor's  re^^^dy  "'^j^^^ 
is  an  action  for  the  price  (/t),  and,  under  certain  circum-  goods : 
^nces  (p)y  for  interest  by  way  of  damages.     He  is  not,  ^^^J^^. 
as  a  rule,  justified  in  reselling  the  goods,  even  though 
they  remain    in  his    possession   (p)   and  subject    to  his 
lien  (q).    If  he  resell  the  goods,  he  may  still  sue  the  pur-  re-sale 
chaser  for  the  price,  leaving  the  latter  to  bring  a  cross- 
action  for  the  wrongful  taking,  the  measure  of  damages  in 
which  would  be  the  value  of  the  goods  when  retaken  (r). 
Thus,  where  an  auctioneer  received  a  bill  of  exchange  in 
paysKHit  of  goods  which  he  had  sold  and  delivered  to  the 
purchaser's  agent,  and,  on  the  bill  being  dishonoured,  re- 
took and  resold  the  goods,  it  was  held,  in  an  action  by  him 
upon  the  bill,  that  he  was  entitled  to  recover  the  full 
amount,  and  that  the  purchaser's  remedy  was  an  action  for 
the  tortious  taking  (s).    If  the  seller  of  goods,  being  in  and  action 

— ■ for  dam- 

(A)  ToUon  V.  Sheard,  6  Ch.  D.  19  ;  46  L.  J.  Ch.  815.  *«^  > 

(0  Green  v.  SmWi,   1  Atk.  573;  Denton  v.  Stewart^  1  Cox,  258; 
Gmnaway  t.  Adams,  12  Ves.  395. 
(;•)  Waimatt  v.  Barber,  15  Ch.  D.  96. 
(Ic)  Pod  y.  Marsh,  16  Ch.  D.  395. 
(/)  AvU,  pp.  51,  53. 
(m)  See  ante,  pp.  185  e<  »eq. 
(ff)  Add.  Con.  471  ;  Leake,  1057. 

(0)  See3  &  4  Will  IV.  c.  42,  s.  28,  poH,  p.  439. 

(p)  Martindale  t.  Smitk,  1  Q.  B.  395 ;  Page  v.  Cowa^ee  Bduljee, 
L  R.  1  P.  C.  127.  Mere  non-payment  does  not  rescind  the  contract ;  see 
Ex  parte  WhiUaker,  L.  B.  10  Ch.  446. 

(9)  See  ante,  p.  187,  as  to  vendor's  lien. 

(r)  In  ordinary  cases  this  would  be  the  amount  realized  upon  the 
rattle.  As  to  counterclaim  instead  of  cross-action,  see  Jud.  Act,  1873, 
8. 1\y  rab-B.  3. 

(1)  SUpkens  v.  WUkinton,  2  B.  &  Ad.  320  ;  cf.  Pat/e  v.  dnoa^ 
Idviju,  vhi  sup. 
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possession  of  them,  gives  express  notice  to  the  purchaser 
that  they  will  he  resold,  unless  removed  and  paid  for  withiix  a 
reasonable  time  from  the  receipt  of  the  notice,  and  that   lie 
will  hold  the  latter  liable  for  loss,  he  will  be  entitled,  in  a 
reasonable  time,  to  resell  the  goods,  and  to  sue  for  the  differ- 
ence between  the  price  realized  and  that  agreed  upon,  to- 
gether with  the  expenses  of  the  resale,  as  damages  occasioned 
by  the  breach  of  contract  (/).    On  sales  by  auction,  the  con- 
ditions generally  reserve  to  the  vendor  a  right  to  resell  on 
the  purchaser  making  default,  and  to  charge  the  latter  with 
the  loss.    In  such  a  case,  the  original  sale  is  conditional 
only,  and  is  rescinded  on  the  right  being  exercised,  and  the 
vendor's  remedy  is  not  an  action  for  the  pnce,  but  a  special 
action  for  the  loss  of  the  price  and  the  expenses  of  the  re- 
sale (u).    The  vendor  is,  however,  bound  by  the  conditions, 
and  must  not  sell  the  goods  in  a  different  manner  than  is 
specified  in  the  conditions,  or  before  the  expiry  of  the  time 
granted  to  the  purchaser  in  which  to  remove  them  (v). 
And  where  a  deposit  has  been  paid,  it  must  be  brought  into 
account  by  a  vendor  who  seeks  to  charge  a  purchaser  with 
the  loss  incurred  on  a  resale  («•). 

If  the  right  of  property  has  not  passed,  the  vendor  must 
not  sue  for  the  price,  for  he  cannot  have  both  that  and  the 
goods,  but  should  bring  an  action  against  the  purchaser  for 
not  accepting  them,  and  the  measure  of  damages  will  be  the 
difference  between  the  price  agreed  to  be  paid  and  the 


(0  McLean  v.  Dufm,  4  Bing.  72*2;  1  Moo.  &  P.  780.  Nor  would  the 
purchaser  be  entitled  to  bring  a  cro8s*action  for  trover ;  Pcbgt  v.  Cowasjee 
£duljee,  ubi  tup, 

(tt)  Lanumd  v.  DevaUe,  9  Q.  B.  1030  ;  16  L.  J.  Q.  B.  136  ;  11  Jur. 
266. 

(r)  Woolfe  V.  Home,  2  Q.  B.  D.  355  ;  46  L.  J.  Q.  B.  534. 

{vf)  Oekenden  y.  Uerdy,  E.  B.  &  B.  485 ;  27  L.  J.  Q.  B.  361 ;  4  Jur. 
N.  8.  999.    Ab  to  forfeiture  of  deposit,  see  ante,  pp.  17S  et  9eq» 
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market  valae  of  the  goods  at  the  time  of  breach  (which  may 
be  ascertained  by  a  resale  in  a  reasonable  time  after  the 
porchaser's  refusal  to  accept  the  goods),  together  with  the  ex- 
cuses incurred  by  the  vendor  in  fulfilling  his  part  of  the 
contract,  and  the  costs  of  the  resale,  if  there  was  one  (x). 
A^porchaser  cannot  avoid  his  liability  to  pay  damages  by 
giving  notice  to  the  vendor  of  his  intention  not  to  accept : 
%ii  unconditional  renunciation  of  a  contract  before  the  time 
for  performance  amounts  to  a  breach  at  the  option  of  the 
promisee  (y). 

Specific  performance  of  a  contract  relating  to  personal  action  for 
^Toperty  is  enforced  only  in  special  cases  (z) ;  as,  where  the  !|^orm- 
sabject-matter  consists  of  articles  of  unusual  beauty,  rarity  ance. 
Mid  distinction  (a),  or  of  railway  shares  of  which  there  is  only 
a  limited  number  in  the  market  (b). 

It  has  already  been  seen  (c)  that  the  vendor  has,  in  case  Wliere 
of  the  purchaser's  insolvency,  a  right  of  stoppage  in  transitu.  ^^£^J 
11  the  purchaser  becomes  bankrupt,  and  the  goods  are  still 
in  the  vendor's  possession,  the  latter  may,  if  the  trustee  in 
the  bsmkruptcy  declines  to  adopt  the  contract  (^),  resell  them 
and  prove  against  the  bankrupt's  estate  for  the  difference 
\3etween  the  contract  price  and  the  price  obtained  on  the 
resale  («). 

(x)  Add.  Con.  471 ;  Leake,  1057  ;  Boomum  v.  Nash,  9  B.  &  C.  145 ; 
PhUpoUa  v.  Bvaru,  5  M.  &  W.  475.  The  measure  of  damages  is  the 
sune  in  an  action  for  not  accepting  shares ;  Stewart  v.  Cauty,  8  M.  &  W. 
160;  PoUy.  Flather,  16  L.  J.  Q.  B.  866 ;  11  Jur.  736. 

(y)  Frott  T.  Knight,  L.  R.  7  Ex.  Ill  ;  41  L.  J.  Ex.  78. 

(z)  As  damages  generally  afford  a  sufficient  compensation ;  see  ante, 
p.  198. 

(a)  Palckev.  Gray,  1  Drew.  668. 

(6)  Dart,  986  ;  Shaw  y.  Fisher,  2  De  G.  &  S.  11 ;  Wynne  ▼.  Price, 
31)e  G.  &  S.  310 ;  Doloret  v.  Jiothachild,  1  Sim.  &  St.  698  ;  Jhtncuft 
V.  Albrecht,  12  Sim.  189. 

(c)  Ante,  p.  188. 

{d)  See  ante,  p.  189. 

{^)  ExparU  Stapleton,  10  Ch.  D.  586. 
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Purchaser's     If,  On  a  sale  of  land,  the  convejanoe  has  been  executed, 
onMi^^f    *'^®  purchaser  has,  in  general  (/),  no  remedy  for  any  defects 
land:         in  the  title  to,  or  the  quantity  or  quality  of,  the  estate, 
action^on    except  upon  the  vendor's  covenants,  if  there  are  any  {g). 
nants ;  If  the  vendor  refuses,  or  is  unable,  to  execute  a  convey- 

action  for  anoe,  or  cannot  show  a  good  title  (A),  the  purchaser's  remedy 
damages;  jg  ^^  action  for  breach  of  the  contract,  in  which  he  may 
recover  his  deposit,  and  interest  on  the  same  (»),  and  his 
expenses  {j\  as  special  damage.  Under  the  last  mentioned 
head  will  also  be  included  the  expenses  of  comparing  deeds, 
searching  for  judgments,  making  journeys  for  those  pur- 
poses (Jc\  preparing  the  agreement,  &c.  (/),  and  also  interest 
on  the  purchase-money,  if  it  has  been  lying  idle  pending  an 
endeavour  by  the  vendor  to  clear  up  the  title  (m)  ;  but  not 
expenses  incurred  previously  to  entering  into  the  contract, 
nor  the  expense  of  a  survey  of  the  estate,  or  of  a  conveyance 
drawn  up  in  anticipation  of  a  completion  of  the  purchase  (w), 
nor  the  extra  costs  of  a  chancery  suit  touching  the  purchase, 
in  which  the  vendor  was  defeated,  nor  losses  sustained  by  a 
resale  of  stock  prepared  for  the  estate  (0),  xuh:  damages  for 
loss  of  the  bargain,  unless  the  vendor  has  not  acted  Iwid 


(/ )  Viz.,  where  the  vendor  has  not  been  guilty  of  fraud. 

(g)  Dart,  777 ;  dare  v.  Lainb,  L.  R.  10  C.  P.  884 ;  44  L.  J.  C.  P. 
177  ;  cf,  ante,  p.  52,  note  (e). 

(A)  The  Court  will  in  some  cases  enlarge  the  time  for  showing  a  good 
title ;  Dfui^  418. 

{%)  See  ante,  pp.  180,  181. 

\j)  Provided  that  there  is  a  valid  contract ;  GosbeU  v.  Archer,  2  A  & 
S.  500  ;  4  N.  &  M.  485  ;  1  H.  &  W.  31. 

(k)  Hodges  v.   Eari  of  Litchfield,  1  Bing.  N.  C.  492 ;  1  See.  443 ; 
1  Hodg.  70. 

(0  Handip  v.  Padwick,  5  Ex.  615  ;  Richardson  v.  Chosen,  10  Q.  B. 
756  ;  Powdl  v.  PoweU,  L.  B.  10  £q.  422 ;  44  L.  J.  Ch.  811. 

(to)  Sherry  v.  Oke,  3  Dow.  P.  C.  849. 

(n)  Unless  the  sale  go  off  by  reason  of  a  concealed  incumbrance ;  Dart, 
949 ;  Sngd.  862. 

(0)  Hodges  v.  Earl  of  lAtchfidd,  vbi  sup. 
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fide    or   has    not    done    all  that  he  could    to    fulfil    the 
contTact  (jp). 

It  Sa  also  open  to  the  purchaser  to  bring  an  action  for  action  for 
speciiic  performance.    The  remarks  already  made  (^)  on^*j^_ 
this  kind  of  action  are,  mutatis  mutandis^  as  applicable,  when  ance. 
the  pnrchafier  is  plaintiiF,  as  when  the  action  is  brought  by 
the  vendor. 

^SFhere,  when  the  subject  of  sale  is  goods,  the  right  of  Purchaser's 

■■Ml  11^  fkf\  I OO 

property  has  passed  (r),  and  the  vendor  wrongfully  retakes  ^^  ^^  ^^ 

possession  of  the  goods,  after  they  have  been  delivered  to  goods: 

the  purchaser,  the  latter  may  recover  their  full  value  in  an  ^nv^jon ; 

action  for  their  conversion,  the  vendor  having  his  remedy 

in  a  cross-action  for  the  price,  if  that  remains  unpaid  («). 

If  the  vendor  has  not  delivered,  and  refuses,  or  is  unable,  to 

deliver,  the  goods,  the  purchaser  may  bring  an  action,  if  the 

right  of  property  has  passed,  for  their  conversion,  or,  if  it 

has  not  passed,  for  damages  for  breach  of  contract.    In  action  for 

either  case  the  measure  of  damages  is  the  diflference  between  ^^toict  • 

the  price  agreed  to  be  paid  and  the  market  value  of  the 

goods  at  the  time  and  place  when  and  where  they  ought 

to  have    been   delivered  {t\  together    with  so  much  of 

the  purchase-money  as  has  been  paid  («/),  and  interest 


(p)  Dart,  951  et  seq,,  discussing  Bain  v.  Pathergill^  L.  B.   7  H.  L. 
158 ;  48  L.  J.  Ex.  243  :  and  see  Leake,  1071 ;  Add.  Con.  417. 

(9)  Ante^  pp.  196  e£  aeq. 

(.r)  See  ante,  p.  185. 

(<)  GiUard  v.  Brittan,   8  M.   &  W.   575 ;  Stephens  y.    Wilkinson, 
2  B.  &  Ad.  820.     See  supra,  p.  199,  note  (r). 

ii)  Add,  Con.  472  ;  Leake,  1058  et  seq. ;  Gainsford  v.  Carroll,  2  B. 
&G.  624 ;  WiUtams  v.  JReynolds,  6  B.  &  S.  495 ;  34  L.  J.  Q.  B.  221 ; 
Martindale  v.  Smith,  1  Q.  B.  889  ;  Chinay  v.  Viall,  5  H.  &  N.  288  ; 
^  L.  J.  Ex.  180  ;  BindeY,  lAddell,  L.  R.  10  Q.  B.  265  ;  44  L.  J.  Q.  B. 
105 ;  Frame  v.  Gavdet,  L.  R.  6  Q.  B.  199 ;  40  L.  J.  Q.  B.  121 ;  Roper 
▼.  Johnson,  L.  E.  8  C.  P.  167  ;  42  L.  J.  C.  P.  65. 
W^  See  anUf  p.  180,  as  to  recovery  of  deposit. 
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thereon  (v).    But  the  purchaser  cannot  recover  for   loss  of 
profit  on  a  resale,  unless  the  vendor  had  notice  of  his  inten- 
tion to  resell  (to). 
action  for        Or  the  purchaser  may,  when  specific  goods  have    been 
the^^^iT^  sold  for  a  price  in  money,  obtain  delivery  of  the    goods 

themselves  («). 
Breach  of        Where  a  specific  and  ascertained  article  is  sold  absolutely, 
warranty  ;  ^j^.^^  ^  warranty,  the  purchaser  cannot,  in  general  (y),  upon 
breach  of  the  warranty,  return  the  article  and  recover  the 
price,  if  paid,  or  resist  an  action  for  the  price,  if  impsLid  ; 
he  may,  however,  oflfer  to  return  it,  and,  on  the  vendor's 
refusal  to  receive  it,  sell  the  article  and  recover  the  diflfereiice 
in  an  action  for  breach  of  warranty,  or  set  it  off  in  an  action 
brought  by  the  vendor  for  the  price  (2).    But  if  the  sale  is 
conditional  upon  the  warranty  being  fulfilled,  then   the 
purchaser  may,  upon  breach,  return  the  article  and  recover 
the  price,  notwithstanding  that  some  accident  may  have 
happened  to  the  article  in  the  meanwhile,  provided  always 
that  there  has  been  no  negligence  on  his  part ;  he  cannot, 
however,  return  it,  or  recover  damages,  when-  the  time  over 


(v)  Sartup  V.  Cortazzi,  2  0.  M.  &  R.  165. 

(w)  WiUmms  t.  Reynolds,  6  B.  &  S.  495 ;  34  L.  J.  Q.  B.  221  ; 
Eadiey  y,  BaxenddUy  9  Ex.  341  ;  23  L.  J.  Ex.  179  ;  Hydraulic  Engi- 
neering Co.  V.  M^Haffie^  4  Q.  B.  D.  670.  On  a  sale  of  shares  the  pur- 
chaser cannot  recover  damages  in  respect  of  any  further  advance  in  price 
taking  place  after  the  day  on  which  the  sale  ought  to  have  been  completed; 
ShoLwy,  BoUand,  16  M.  &  W.  136 ;  Tempetty,  Kilner,  3  C.  B.  253. 

{x)  See  19  &  20  Vict.  c.  97  (MercantUe  Law  Amendment  Act,  1856), 
8.  2,  pott,  p.  438.  See  also  ante,  p.  201,  as  to  specific  performance  of  a 
contract  for  the  sale  of  goods. 

iy)  Aliterj  where  the  purchaser  has  been  induced  to  enter  into  the 
contract  by  means  of  a  fraudulent  warranty ;  Murray  v.  Mann,  2  Ex. 
538  ;  17  L.  J.  Ex.  256 ;  /Stevens  v.  Legk,  2  C.  L.  £.  251. 

(z)  Street  v.  Blay,  2  B.  &  Ad.  456,  462 ;  Lord  Kennedy  v.  Panama  da* 
Mail  C7o.,  L.  B.  2  Q.  B.  580,  587 ;  anU,  p.  191 ;  Couiston  v.  Chapman, 
L.  B.  2  H.  L.  Sc  250,  254. 
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vhich  the  warranty  was  to  be  in  force  was  limited  by  the 
conditions  and  expired  before  he  discovered  the  breach  (a). 
On  a  sale  of  specific  goods  by  sample  (&),  with  a  guarantee  on  sale  by 
that  they  are  similar  to  sample,  the  purchaser  has  no  right  **™P^®^ 
to  return  them  on  discovering  defects,  but  must  sue  on  the 
breach  of  warranty  (c)  ;  but  he  is  entitled  to  inspect  the 
goods  in  order  to  ascertain  whether  they  are  the  goods  he 
bargained  for,  unless  he  has  already  had  an  opportunity  of 
inspecting  them  and  it  was  part  of  the  contract  that  they 
were  to  be  taken  without  further  examination  (d).  And  if 
the  sale  is  conditional  upon  the  goods  being  equal  to  sample, 
the  purchaser  has  a  right  to  reject  them,  if,  after  examiniiig 
them  without  unreasonable  delay,  he  finds  them  not  conform- 
able to  sample  ;  and  he  is  not  bound  to  return  them,  or  even 
to  place  them  in  neutral  custody,  so  long  as  he  gives  notice 
to  the  vendor  of  his  refusal  to  accept  them  (e).  Where  the 
article  sold  is  not  specific  or  ascertained,  or  if  something 
remains  to  be  done  to  it  by  the  seller,  the  purchaser  may 
return  it  as  soon  as  he  discovers  the  breach,  provided  that 


(a)  Bannermann  v.  White,  10  C.  B.  N.  S.  844 ;  31  L.  J.  C.  P.  28  ; 
^mer  V.  Richardaonj  1  A.  &  E.  508  ;  Head  t.  TatteraaU,  L.  R.  7  Ex. 
" ;  41 L  J.  Ex.  4  ;  Buchanan  v.  Pamshaw,  2  T.  R.  745,  where  it  was 
beld  that  a  condition  x>roviding  that  a  horse,  warranted  sound  and  six  years 
old,  shoald  be  deemed  sound,  unless  returned  within  two  days,  applied  only 
to  the  warranty  of  soundness  and  did  not  limit  the  warranty  as  to  age. 

(6)  See  anU,  p.  118. 

(c)  HcywaHh  v.  Ifutchmson,  L.  R.  2  Q.  B.  447 ;  36  L.  J.  Q.  B.  720. 
But  be  would  have  a  right  to  return  them,  if  they  were  different  from  the 
sample  in  kind,  and  not  only  in  quality ;  Az^mar  y.  Ccuella,  L.  R.  2  0.  P. 
«77 ;  36  L.  J.  C.  P.  263. 

{d)  lorymer  v.  Smithy  1  B.  &  C.  1 ;  2  D.  &  R.  23 ;  Isherwood  v, 
Mitmre,  11 M.  &  W.  347. 

it)  Gnnuddhy  v.  Wells,  L.  R.  10  C.  P.  391 ;  44  L.  J.  C.  P.  203,  dis- 
wnting  from  a  dictum  of  Lord  Chelmsford  in  Couston  v.  Chapman^  L  R. 
^  H.  L  Sc.  250,  254,  to  the  effect  that,  under  such  circumstances,  the 
pntduuer  ought  to  return  the  goods  or,  on  the  vendor's  refusal  to  receive 
tlieiB,  to  place  them  in  neutral  custody. 
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for  breach 
of  war- 
rantiy. 


he  has  done  nothing  more  in  the  meantime  than  was  neces- 
sary to  give  it  a  fair  trial  (/). 

The  damages  recoverable  for  breach  of  warranty  must  be 
so  far  the  natural  conseqnence  of  the  breach  that  they  must 
have  been  in  the  minds  of  both  the  contracting  parties  at 
the  time  of  the  contract.    "Where  the  defendant  sold  a  cow 
to  the  plaintiff,  a  farmer,  with  a  warranty  that  she  was  free 
from  foot-and-mouth  disease,  and  the  cow,  which  had  the 
disease,  was  placed  with  other  cows,  some  of  which,  becoming 
infected  with  the  disease,  died,  as  did  also  the  cow  sold,  it 
was  held  that  the  defendant  was  liable  for  the  entire  loss,  as 
he  knew  the  plaintiff  to  be  a  farmer  and  knew,  or  ought  to 
have  known,  that  the  plaintiff  would  probably  place  the  cow 
with  others  (g).    Again,  where  seed  sold  turned  out  different 
from  what  it  was  warranted  to  be,  and  a  wrong  crop  came 
up,  the  purchaser  was  held  entitled  to  recover  the  difference 
in  the  value  of  the  crop  as  it  was  and  as  it  ought  to  have 
been  (h). 

Parol  evidence  is  admissible  "  to  shew  that  one  or  both  of 
tdncipaJs  •  ^^^  Contracting  parties  were  agents  for  other  persons,  and 
acted  as  such  agents  in  making  the  contract,  so  as  to  give 
the  benefit  of  the  contract  on  the  one  hand  to,  and  charge 
with  liability  on  the  other,  the  unnamed  principals ; "  but 
not  so  as  to  release  a  party  who  has  signed  the  agreement 


Parties  to 
an  action 


(/)  Street  v.  Blay,  2  B.  &  Ad.  456,  463  ;  ffeUbuU  v.  Jlickson^  L  R. 
7  C.  P.  438,  449  ;  41  L.  J.  C.  P.  228. 

(g)  Smith  v.  Cfreen,  1  C.  P.  D.  92 ;  45  L.  J.  C.  P. 
had  been  no  warranty,  the  vendor  would  not  have  been 
had  known  that  the  animal  was  infected,  provided  he 
amounting  to  misrepresentation  or  wilful  concealment 
4  App.  Cas.  13 ;  48  L.  J.  Q.  B.  281 ;  see  arUe,  p.  116. 

(7t)  MndaM  v.  Jtaper,  E.  B.  &  E.  84  ;  27  L.  J. 
questions  of  the  auctioneer's  authority  to  warrant  and 
warranty  have  been  already  discussed,  antef  p.  119. 


29.     But  if  there 

liable,  even  if  he 

had  done  nothing 

;  Ward  v.  ffoblM, 

Q.  B.  266.    The 
his  liability  on  a 
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and  been  treated  by  the  other  party  as  principal  (t).  But  a 
principal  cannot  sue,  if  his  name  was  undisclosed  at  the  time 
the  contract  was  made,  and  his  agent  was  described  or 
referred  to  in  the  contract  in  terms  inconsistent  with  the 
idea  of  agency  (J).  And  if  a  person  has  contracted  as  agent 
for  a  named  principal,  as,  where  a  purchaser  at  a  sale  by 
auction  signed  the  memorandum  :  "  A.  B.  for  C.  D.,"  he 
cannot  himself  sue  as  principal  without  giving  notice  to  the 
defendant,  before  action  brought,  that  he  is  the  party  really 
interested  {k).  In  such  a  case  specific  performance  will  be 
refused  him,  if  it  appears  that  the  use  of  the  name  of  the 
asanmed  principal  was  the  inducement  to  the  other  party  to 
enter  into  the  bargain  (I). 

In  general,  an  agent  who  contracts  in  the  name  of,  and  a^nts,  as 
intending  to  bind,  his  principal  only,  has  no  right  of  action  P^*'^**^* ; 
upon  the  contract,  unless  he  has  himself  an  interest  in  it  (m). 
Thus,  where  certain  lands  had  been  let  by  auction  under 
conditions  at  the  head  of  which  was  ;  "  By  Messrs.  E.  &  T., 
auctioneers,"  and  at  the  foot :  "  Approved  by  me,  D.  J.," 
it  mA  held  that  the  auctioneers  could  not  sue  for  use  and 
occupation,  as  it  appeared  from  the  conditions  that  D.  J. 
was  the  party  with  whom  the  contract  was  made  (n).    But 


(4  Thus,  where  &  contract  is  signed  by  A.,  eyidence  is  admissible  to 
show  that  he  acted  as  agent  for  B.,  provided  that  the  object  of  such 
evidence  is  to  chaige  B.,  and  not  to  discharge  A.  See  ffigffins  t.  Senior, 
8  M.  &  W.  834,  844 ;  Jieid  v.  Draper,  30  L.  J.  Ex.  268 ;  6  H.  &  N. 
813 ;  Wake  v.  Harrop,  31 L.  J.  Ex.  451 ;  Commins  v.  Scott,  L.  R.  20  Eq. 
11,  16 ;  44  L.  J.  Ch.  563,  564 ;  Beer  t.  London  <£r  Paris  Botd  Co., 
L.  K.  20  Eq.  412,  427,  where  Malins,  V.-C,  says  that  the  vendor's  name 
need  not  be  disclosed  till  action  brought. 

(i)  HumbU  y.  Hunter,  12  Q.  B.  310,  where  the  agent  was  described  aa 
"owner." 

{h)  Biekerton  v.  BurreU,  5  M.  &  S.  383. 

(I)  Phillips  V.  Duke  of  BucHngham,  1  Vem.  227 ;  Dart,  185. 

(n)  Add.  Con.  38. 

(n)  Ecans  y.  Evans,  3  A.  &  E.  182. 
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as  defend- 
ants : 


Woolfe 
V.  Home, 


an  agent  may  sne,  if  the  name  of  his  principal  was  not  dis- 
closed, unless  the  defendant  contracted  on  the  faith  of  his 
agency  (p).  Where  handbills  were  circulated  as  follows  : 
"  Oxford  Baoes  ....  The  ground  for  booths  &c.  will  be 
let  by  auction  by  Mr.  J.  P.,"  &c.,  and  the  conditions  were 

headed :  ''  Conditions  for  letting  the  standings,  &c 

By  Mr.  J.  P.,"  &c.,  it  was  held  that,  there  being  no  named 
principal,  there  was  evidence  on  which  the  jury  might  find 
that  the  contract  was  made  with  the  auctioneer,  and  that  he 
might  sue  for  the  use  and  occupation  of  land  let  at  the 
auction,  although  he  acted  by  direction  of  a  race-committee 
who  were  permitted  by  the  owners  of  the  land  to  hold  the 
races  (p). 

If  the  agent  contracts  as  agent  only,  he  is  not  liable  on 
the  contract  (g),  even  though  words  are  used  which,  taken 
alone,  might  render  him  so ;  provided  that  the  instrument 
evinces  an  intention  that  he  shall  not  be  liable.  Where  A., 
an  auctioneer,  employed  by  B.  to  sell  an  estate,  entered  into 
an  agreement  for  the  sale  with  C,  in  which  he  was  described 
as  B.'s  agent,  but  which  he  signed  in  his  own  name  without 
any  qualification,  and  B.  subsequently  signed  the  contract, 
adding  the  words :  "  I  hereby  sanction  this  agreement  and 
approve  of  A.'s  having  signed  it  on  my  behalf,"  A.  was  held 
not  liable  (r).  But  a  party  who,  though  really  an  agent, 
contracts  personally,  will  be  liable  upon  the  contract,  whether 
his  principal  was  disclosed  or  not  (s).    Where  catalogues 


(o)  Schmah  v.  Arery^  15  Jur.  291  ;  see  notes  to  Tkomaon  v. 
Davenport,  2  Sm.  L.  0.  864. 

(p)  Fisher  v.  Marsh,  6  B.  &  S.  411 ;  34  L.  J.  Q.  B.  177. 

(q)  Southwell  t.  Bowditchy  1  C.  P.  I).  874,  where  the  defendant,  a 
broker,  who  had  signed  a  contract  note  in  the  following  terms  : — *M  hare 
this  day  sold  by  your  order,  and  for  your  account,  to  my  principals,"  &c., 
was  held  to  have  signed  as  agent  only  ;  Gadd  ▼.  JJousfhton,  1  £x.  D.  357. 

(r)  SfnttU  V.  Lavender,  2  B.  &  B.  452  ;  5  Moore,  C.  P.  270. 

(«)  Hiffgins  v.  Senior,  8  M.  &  W.  884,  844  ;  PranJdyn  t.  LaiMnd, 
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stated  that  H.  and  E.,  the  defendants,  would,  on  a  named 
day,  sell  by  auction  certain  unclaimed  property,  by  order  of 
the  directors  of  the  Great  "Western  Bailway  Company,  and 
there  was  a  condition  that :  "  If  any  deficiency  shall  arise, 
or  from  any  cause  the  auctioneers  shall  be  unable  to  deliver 
any  lot  or  portion  of  a  lot,  then,  in  such  case,  the  purchaser 
shall  accept  compensation,"  the  condition  was  held  to  be 
evidence  on   which  a  jury  were  justified  in  finding  that 
the  auctioneers   had    contracted   personally  with  a  pur- 
chaser for  the  delivery  to  him  of  the  goods  purchased  by 
him  (f).       Again,    where    A.    became   the    purchaser    of 
premises  sold  by  auction,  and  immediately  afterwards,  in 
B.'s  presence,  declared  himself  the  agent  of  B.  and  asked 
to  have   the  contract  drawn  up  in  B.'s  name,  but,  on 
this  being  refused,  subsequently  signed  it  himself,  he  was 
held  personally  liable  on  the  contract,  it  not  having  been 
understood  between  him  and  the  vendor  that  he  was  only 
acting  as  agent  for  B.  {u).    The  case  of   Williamson  v.  Wiaiam^ 
Bartan{v)  illustrates  the  diflSculty  which  frequently  arises  ^^ 
in  determining  whether  or  not  it  was  the  intention  of  the 
parties  that  the  agent  should  bind  himself.    There,  at  an 
auction-sale  of  W.'s  farming  stock,  some  hay  was  knocked 
down  to  B.,  who,  in  reply  to  the  auctioneer,  gave  his  name 
as  B.    The  auctioneer,  believing  that  B.  was  buying  for 
himself,  wrote  his  name  in  the  sale-book  as  buyer  and  sent 
the  account  to  him.    B.  was  the  servant  of  S.  and  bid  as  his 
agent,  and  the  hay  was  subsequently  removed  in  S.'s  carts. 
W.  was  present  at  the  sale  and  heard  what  passed  and  knew 


4  G.  B.  637 ;  16  L.  J.  C.  P.  221 ;  11  Jur.  780  ;  and  see  Long  ▼.  MUlar, 
i  C.  P.  D.  450  ;  48  L  J.  Q.  B.  696. 

(0  Woolfe  v.,  Home,  2  Q.  B.  D.  855  ;  46  L.  J.  Q.  B.  536. 

(tt)  Chadwhcky,  Maden,  9  Hare,  188. 

(v)  7  H.  &  N.  899 ;  2  F.  &  F.  544  ;  31  L.  J.  Ex.  170 ;  8  Jur.  N.  S. 
341. 
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that  B.  was  servant  to  S.  and  knew,  or  might  have  known, 
that  he  was  bidding  for  S.,  and  not  for  himself ;  but  he  did  not 
interfere  in  the  transaction.    In  an  action  by  W.  against  B. 
for  the  price,  the  jury  having  found  a  verdict  for   the 
defendant,  on  motion  for  a  new  trial  the  court  was  equally 
divided  in  opinion,  Pollock,  C.B.,  and  Bramwell,  B.,  holding- 
that  there  was  evidence  from  which  the  jury  might  infer 
that  no  contract  had  been  entered  into  between  the  plaintiff 
and  the  defendant,  the  latter  judge  holding  further  that  W., 
by  delivering  the  goods  to  S.,  had  discharged  B.  from 
liability,  if    he  was  ever  bound.      On  the    other  hand, 
Channell  and  Wilde,  BB.,  held  that  there  ought  to  be  a 
new  trial,  that  a  party  bidding  at  an  aliction  and  giving  his 
own  name  simply  to  the  auctioneer  must  be  understood  to 
be  the  contracting  party,  and  that,  if  he  is  bidding  only  as 
agent,  he  ought  to  say  so. 

If  the  principal  has  been  guilty  of  any  wrong-doing  in 
the  transaction,  the  agent  who  has  been  party  to  the  wrong- 
doing is  equally  liable  with  him,  though,  if  he  was  an  innocent 
party,  he  can  recover  over  from  his  principal  (w).    Where  a 
person  contracts  as  agent  for  another,  when  he  has  in  fact 
no  authority  to  do  so,  he  is  not  liable  on  the  contract ;  but 
he  may  be  liable  for  a  false  representation  («). 
auctioneer       '^^®  position  of  an  auctioneer  differs,  in  some  respects, 
on  sale  of    from  that  of  an  ordinary  agent.    Where  the  subject  of  sale 
'         is  land,  it  has  been  said  that,  by  reason  of  his  right  to  bring 


(10)  Adam»(m  v.  Jarvis,  4  Ring.  66  ;  12  Moore,  241  ;  AUontey-GenercU 
T.  May,  L.  R.  9  Ch.  897,  405  ;  43  L.  J.  Ch.  478 ;  Duffdale  r.  I/yvering, 
L.  R.  10  C.  P.  196  ;  44  L.  J.  C.  P.  197 ;  HeaOey  v.  Newton,  80  W.  R. 
72  ;  45  L.  T.  N.  S.  455. 

ix)  Jenkins  v.  nutchinson,  13  Q.  B.  744  ;  Lewi»  ▼.  Nicholwn,  18  Q. 
B.  503  ;  21  L.  J.  Q.  B.  311  ;  CoUen  v.  Wright,  7  E.  &  B.  301  ;  27  L.  J. 
Q.  B.  215  ;  and  see  Qodwin  t.  Francis,  L.  R.  5  C.  P.  295,  for  measure 
of  damages  in  such  a  case. 
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an  action,  and  of  his  liability  to  account,  for  the  deposit,  he 
can  be  made  a  co-plaintiff  with  the  vendor  in  an  action  for 
specific  performance  (y) ;  and  he  is  not  unfrequentlj  made 
a  co-defendant  in  sach  an  action  (e).  He  can  sue  in  his 
own  name  upon  an  I.  0.  U.  that  has  been  given  to  him  in 
payment  of  the  deposit  (a). 

On  a  sale  of  goods  the  auctioneer  can,  by  virtue  of  his  o^i  sale  of 
special  property  in  the  subject  of  sale,  bring  an  action  for  ^ 
the  price  in  his  own  name,  although  he  contracted  as  agent 
only  (b)y  provided  that  his  principal  could  have  maintained 
the  action.  If  his  principal  is  proved  not  to  have  been  the 
trae  owner,  the  auctioneer  cannot  sue  the  purchaser,  even 
though  the  latter  expressly  promised  to  pay  on  being 
allowed  to  remove  the  goods  (c).  Nor  can  the  auctioneer 
8Qe  the  purchaser,  when  he  has  acted  as  agent  to  bind  the 
latter  within  the  Statute  of  Frauds  (d). 


(y)  Piy,  111,  referring  to  Dan.  Ch.  Pr.  176. 

(z)  See  anU,  pp.  182,  183. 

(a)  Cleave  r.  Moms,  3  Jur.  N.  S.  48. 

ih)  Bobinaon  r.  Mutter,  4  E.  &  B.  954 ;  24  L  J.  Q.  B.  250 ;  1  Jar. 
K.  S.  883  ;  cf.  ffolmes  v.  TutUm,  5  E.  &  B.  65  ;  24  L.  J.  Q.  B.  846  ;  1 
Jv.  N.  S.  975  ;  MUls  y.  Hunt,  20  Wend.  481 ;  and  see  ante,  p.  113. 
And  it  would  appear  that  the  purchaser  has  a  oorreUitive  right  to  sue 
the  auctaoneer,  even  where  the  name  of  the  vendor  has  been  disclosed ; 
see  the  observations  of  Field,  J.,  in  Woo{fe  r.  Home,  2  Q.  B.  D.  855, 
360 ;  46  L.  J.  Q.  B.  536. 

(e)  Dickenmm  r.  Naid,  4  B.  &  Ad.  688 ;  1  N.  &  M.  721 ;  cf.  AUen  v. 
Bo^ns,  13  M.  k  W.  94,  102. 

(i)  See  ante,  p.  157. 
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INTEEPLEADEB. 

Auc-  A  STAKEHOLDER  firom  whom  several  persons  claim  the 

righrto*  ^^'^^  goods  or  sum  of  money — for  instance,  an  auctioneer 
inter-  of  whom  both  the  yendor  and  the  purchaser  demand 
pleader,      deposit-monej  which  he  holds  as  stakeholder — can  compel 

the  rival  claimants  to  interplead. 
Former  biU  This  formerly  he  could  only  do  by  means  of  the  tedious 
pi^er."  ^^^  expensive  process  of  a  suit  in  equity  ;  but  now  all  the 
divisions  of  the  High  Court  of  Justice  have  jurisdiction  in 
interpleader  (a). 
Present  The  present  law  and  practice  relating  to  interpleader 
^^*  depend  chiefly  upon  the  Interpleader  Act  (J),  the  Common 

Law  Procedure  Act^  1860  {c),  and  the  Judicature  Acts  and 
Bules. 
Inter-  The  Interpleader  Act  enacts  that,  upon  application  by  a 

Mt^^  defendant  sued  in  a  superior  court  of  law  in  any  action  of 
assumpsit,  debt,  detinue  or  trover,  such  application  being 
made  after  declaration  and  before  plea,  by  affidavit,  or  other- 
wise, shewing  that  the  defendant  does  not  claim  any  interest 
in  the  subject-matter  of  the  suit,  but  that  the  right  to  it  is 


(a)  Bules  of  the  Supreme  Court,  0. 1.,  r.  2. 
6)  1  &  2  Wm.  IV.,  c  68. 
[e)  28  &  24  Vict.,  c  126. 
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daimed  (hj)  or  supposed  to  belong  to  a  third  party,  who 
has  saed  or  is  expected  to  sue  for  it,  and  that  the  defendant 
does  not  collude  with  the  third  party,  but  is  ready  to  bring 
the  subject-matter  of  tlie  action  into  court,  or  to  deal  with 
it  as  the  court  or  a  judge  may  direct,  the  court  or  a  judge 
may  order  the  third  party  to  appear  and  maintain  or  relin- 
quish his  claim  and  may  in  the  meantime  stay  proceedings 
m  the  action  (d).    If  the  third  party  does  not  appear,  the 
court  or  judge  can  bar  his  claim  against  the  defendant  and 
loake  such  order  between  the  defendant  and  the  plaintiff  as  to 
costs  and  other  matters  as  may  appear  just  (e).    If  he  does 
appear,  the  court  or  judge  can  order  him  to  make  himself 
defendant  in  the  same  or  some  other  action  ;  or  may  direct 
the  trial  of  an  issue^  or  issues ;  or,  by  consent,  may  decide 
upon  the  claims  in  a  summary  manner  (/). 

In  consequence  of  certain  decisions  tending  to  narrow  Common 
the  operation  of  the  Interpleader  Act  (^),  it  was  enacted  by  J*^  ^«- 
the  Common  Law  Procedure  Act,  1860  (A),  that,  where  an  igeo.     ' 
action  has  been  commenced  in  respect  of  a  common  law 
claim  for  the  recovery  of  money  or  goods,  and  the  defendant 
has  applied  for  relief  under  the  Interpleader  Act,  the  court 
or  a  judge  may  grant  relief  by  way  of  interpleader,  though 
the  titles  of  the  claimants  to  the  money  or  goods  in  question 
hare  not  a  common  origin,  but  are  adverse  to  and  inde« 
pendent  of  one  another  («). 


{d)  S.  1. 

(«)  S.  3. 

(/)  S.  1.     As  to  the  form  of  issuoB,  see  now  S  k9  Vict.,  c.  109,  s.  19. 

{g)  See  AUenbormigh  v.  St  Katharine's  Dock  Co,,  3  C.  P.  D.  450,  457 ; 
47  L  J.  C.  P.  763 ;  38  L.  T.  404 ;  26  W.  R.  583. 

{h)  S.  12. 

(i)  S.  14  of  the  act  gives  i>ower  to  the  conrt  or  a  judge,  where  the 
arnoont  in  dispute  is  small,  to  decide  summarily  at  the  request  of  either 
pirty.  By  B.  15,  where  the  question  is  one  of  law,  and  the  &cts  are  not 
in  dispute,  the  judge  may  decide  it  summarily,  and,  if  he  thinks  it  desir- 
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Judicature      The  Rules  of  the  Supreme  Court  (k)  now  provide  that 
''  with  respect  to  interpleader  the  procedure  and  practice 
now  used  by  courts  of  common  law  under  the  Interpleader 
Acts,  1  &  2  Will.  IV.  a  58,  and  23  &  24  Vict.  c.  126  (/), 
shall  apply  to  all  actions  ....  and  the  application  by 
a  defendant  shall  be  made  at  any  time  after  being  serred 
with  a  writ  of  summons  and  before  delivering  a  defence." 
Ab  to  inter.     Before  the  Judicature  Acts  the  Court  of  Chancery  granted 
|^^«r      relief  by  way  of  interpleader  to  a  stakeholder  who  was  not 
action        being  actually  sued(m).    Whether  the  jurisdiction  to  do 
brought,     tijig  ijgg  jjggjj  superseded  by  the  new  system  of  procedure, 

or  is  now  vested  in  the  High  Court  of  Justice,  remains  to 
be  seen.  The  better  opinion  appears  to  be  that  it  still 
exists  (n).  It  is  true  that  the  order  of  which  the  above 
cited  rule  forms  part  is  intituled  "  Form  and  Commence- 
ment of  Action ; "  but,  on  the  other  hand,  the  old  juris- 
diction in  interpleader  is  nowhere  expressly  abolished,  the 
jurisdiction  of  the  old  Court  of  Chancery  is,  subject  to  the 
new  legislation,  transferred  to  the  High  Court  of  Justice  (p\ 
and  s.  25,  sub-s.  6,  of  the  Judicature  Act,  1873,  allows 
interpleader  at  the  instance  of  a  person  liable  in  respect  of 
a  debt  or  chose  in  action  who  merely  has  notice  of  opposing 
claims  {p). 
Bales  regu-     The  courts  of  equity  made  the  granting  of  relief  by 

able,  order  that  a  special  case  be  stated.     As  to  the  right  to  appeal,  see 
Wilson,  Jad.  Acts,  2nd  ed.,  130. 

(k)  0.  I.,  r.  2. 

(0  TheC.  L.P.  A.  1860. 

(m)  Jones  v.  Thomas,  2  Sm.  &  G.  186 ;  Mtalw  v.  EaH  Talbot,  27  L. 
J.  Ch.  165. 

(n)  See  Wilson's  Jad.  Acts,  2nd  ed.,  129  ;  Seton,  361  et  seq,  ;  cf. 
Hamlyn  v.  Bettdty,  6  Q.  B.  D.  63 ;  60  L.  J.  Q.  B.  1. 

(o)  Jad.  Act,  1873,  s.  16. 

{p)  See  In  re  New  Hamburg  4:  Brazilian  Railway  Co.,  W.  N.  1875,  289 ; 
Lacey  r.  Wieland,  W.  N.  1876,  24  ;  cf.  1  &  2  Will.  IV.,  c.  58,  s.  6,  and 
1  &  2  Vict. ,  c  45,  s.  2,  as  to  sheriff's  interpleader. 
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interpleader  subject  to  a  variety  of  conditions  of  which  no  i*it»n« 
mention  is  to  be  fonnd  in  the  Interpleader  Acts  {q).  The  pleader. 
conrts  of  common  law,  in  interpreting  the  Interpleader 
Acts,  professed  to  observe  the  general  principles,  while 
declining  to  be  bound  by  the  minute  rules  of  practice, 
adopted  by  the  courts  of  equity  (r).  Owing  to  the  difficulty, 
in  many  cases,  of  determining  where  principle  ends,  and 
where  practice  begins,  it  is  impossible,  in  the  present  state 
of  the  authorities,  to  say  with  certainty  when  interpleader 
will  be  granted,  and  when  it  will  be  refused.  The  follow- 
ing observations  are  intended  to  convey  the  effect  of  the 
leading  decisions  upon  the  question,  so  far  as  it  is  more 
iQtimately  connected  with  the  subject-matter  of  this  book. 

1.  Before  a  stakeholder  will  be  entitled  to  interpleader,  l.  The 
the  property  in  respect  of  which  he  applies  for  it  must  be  ci^!f^ 
actually  (s)  and  adversely  (t)  claimed  from  him.  A  mere 
pretext  of  a  conflicting  claim  is  not  enough  (u)  ;  nor  is  a 
mere  refusal  to  assent  to  the  payment  of  the  fund  to  another 
claimant  (x).  Interpleader  was  refused  an  auctioneer, 
vfhere,  a  dispute  having  arisen  upon  the  contract,  the 
vendor  sued  the  auctioneer  for  the  deposit,  but  the  pur- 
chaser insisted  on  his  right  to  have  the  contract  per- 
formed (y).  A  notice  to  the  auctioneer,  that,  if  he  pays 
OYer  the  deposit,  he  will  do  so  at  his  own  risk,  appears, 

(9)  See  Cababd  on  Interpleader,  p<unm, 

(r)  See  But  v.  ffayes,  1  H.  &  C.  718 ;  8  F.  &  F.  113  ;  32L.  J.  C.  P. 
129. 

(<;  Imac  V.  SpUsbury,  8  M.  &  S.  341 ;  10  Bing.  3  ;  BenUey  y.  Hook, 
2G.  &M.  426;  4  Tyr.  229. 

(0  Glynn  v.  Locke,  8  D.  &  W.  11 ;  Hdma  v.  Mentze,  5  N.  &  M.  563  ; 
4 A.  & E.  127.  The  Interpleader  Act  is  intituled  "An  act  to  enable 
courts  of  law  to  give  relief  against  adverse  claims  made  upon  persons 
having  no  interest  in  the  subject  of  such  claims.'* 

(»)  Cochrane  ▼.  O'Brien,  2  J.  &  L.  380. 

(or)  DeAorouffh  ▼.  Harris,  n  De  G.  M.  &  Q.  439,  459. 

in)  Sharpe  v.  Redman,  Will.  WoU.  &  D.  875  ;  cf.  Harrison  ▼.  Payne, 
2  Hodg.  107. 


216  INTERPLEADER.  [PART    I. 

howerer,  to  be  a  sufficient  claim  {z).  If  a  bona  fids  claim 
has  been  made,  the  applicant  is  not  bound  to  shew  that  it 
has  a  substantial  foundation  {a).  Nor  is  it  necessary  that 
the  claims  should  be  coextensire  ih) ;  nevertheless,  single 
proceedings  in  interpleader  will  not  lie  against  the  claimaiits 
to  two  separate  independent  fiinds  :  a  bill  of  interpleader 
filed  against  A.,  B.  and  C.  by  an  auctioneer  who,  having 
sold  A.'s  property  to  B.,  and  resold  it,  for  A.,  to  C,  had 
received  a  deposit  from  each  of  the  two  purchasers  was 
dismissed  with  costs  as  against  C.  {c). 

2.  Pay-  2.  An  applicant  for  interpleader  must  at  the  time  of  his 
into  court,  app^ication  be  willing  and  able  to   bring  the  property 

claimed  into  court,  or  to  dispose  of  it  as  the  court  shall 
direct  (d).  A  stakeholder  who  has  parted  with  the  property 
is  not  entitled  to  interpleader  upon  undertaking  to  pay  over 
the  value  to  the  party  entitled  (e), 

3.  The  auc-     3.  Although  the  applicant  must  not  himself  claim  any 
lien.^'^  ^      interest  in  the  property  in  respect  of  which  he  applies,  the 

fact  that  he  claims  a  lien  upon  the  deposit  as  against  the 
vendor  will  not  deprive  an  auctioneer  of  his  right  to  inter- 
pleader, if  his  claim  of  a  lien  is  allowed  by  the  purchaser  (/) ; 
and  perhaps  not  in  any  case  {g). 

(z)  Hoggart  v.  Cutts^  Cr.  &  Ph.  197  ;  cf.  In  re  New  Hamburg  <fc  Bra- 
zilian Railway  Co.,  W.  N.  1875,  239. 

(a)  £ast  <t'  West  India  Dock  Company  y.  LiUUdale,  7  Hare,  57,  60  ; 
Angell  y.  Baddeny  15  Ves.  244.  It  has  been  held  that,  if  the  applicant 
may  be  liable  to  both  parties,  he  cannot  interplead ;  Farr  y.  Ward,  2 
M.  &  W.  844  ;  M.  &  H.  244. 

(6)  Attenborough  y.  St.  Katharine* 8  Dock  Co.,  8  C.  P.  D.  450  ;  47  L.  J. 
C.  P.  763 ;  38  L.  T.  404 ;  26  W.  R.  583 ;  Wright  v.  Freeman,  48  L.  J. 
C.  P.  276  ;  40  L.  T.  134. 

(c)  HoggaH  y.  CtAtt,  Cr.  &  Ph.  197. 

(d)  Anderson  y.  CaUotoay,  1  C.  &  M.  182  ;  Braine  y.  Bunt,  2  C.  &  M. 
418  ;  4  Tyr.  243  ;  2  DowL  P.  C.  891  ;  ^cotty.  Leufis,  2  C.  M.  &  R.  289 ; 
Bohon  y.  Guntrip,  3  M.  &  W.  145 ;  Inland  y.  Bvshell,  6  Bowl,  P.  C.  147. 

(e)  Burnett  y.  Anderson,  1  Mer.  405. 

(/)  Best  y.  Bayes,  1  H.  &  C.  718  ;  3  F.  &  F.  113  ;  32  L.  J.  C.  P.  129. 
Q)  Annesley  y.  Muggridge,  1  Madd.  593;  cf.  Farebrotherr,  Prattent, 
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4.  The  applicant  must  be  firee  from  even  the  sospicion  of  4.  Collu- 
ooUading  with  a  claimant  (A).     An  auctioneer  who  had**®°- 
taken  an  indemnity  from  a  claimant  was  held  to  have  so 
far  identified  himself  with  him  as  to  be  disentitled  to  relief 
under  the  Interpleader  Act  (*). 

The  application  by  a  defendant  is  made  at  chambers^  Practice. 
by  summons  calling  upon  the  claimant  to  appear  and  state 
his  claim  (k) ;  a  master  (I)  or  district  registrar  (m)  has 
jurisdiction  (n),  but  a  registrar  of  the  Probate,  Divorce  and 
Admiralty  Division  has  not,  except  in  matters  of  practice, 
unless  by  conseiit  (o). 

The  costs  of  the  applicant,  where  he  has  acted  bond  fide^  Costs. 
will,  as  a  rule,  in  the  first  instance  be  directed  to  be  paid 
out  of  the  fund  in  dispute,  to  be  repaid  by  the  party  ulti- 
mately unsuccessful  (p).    A  stakeholder  litigating  the  claims 


5  Price,  303 ;  Colter  v.  BanJs  of  England,  3  Moo.  &  S.  180 ;  2  Dowl.  728  ; 
Jacobion  y.  Blackhurst,  2  J.  &  H.  486  ;  Attenborough  v.  St,  Ka/harine's 
Dock  Co.,  3  C.  P.  D.  460,  454 ;  47  L.  J.  C.  P.  763 ;  38  L.  T.  404  ;  26 
W.  B.  583  ;  but  see  MitcheU  v.  Hayne,  2  S.  &  S.  63  ;  Braddick  y.  Smith, 
2  Moo.  k  S.  131 ;  9  Bing.  84  ;  Diplock  v.  Hanumd,  2  Sm.  k  G.  141. 

\fi)  Bdehery,  Smith,  9  Bing.  82  ;  2  Moo.  &  S.  184. 

{%)  Tveker  v.  Morrii,  1  Cr.  &  M.  73  ;  1  Dowl.  P.  C.  639.  A  stake- 
holder is  not  bound  to  accept  an  indemnity  from  a  claimant,  although  the 
latter  shows  an  apparent  title  to  the  property  in  dispute ;  East  ds  West 
Indim  Dock  Company  y.  LitUedaU,  7  Hare,  57  ;  but  see  Gladstone  y. 
WkiU,  1  Hodg.  386. 

{k)  Wilson,  Jud.  Acts,  2nded.,  129. 

(/)  R.  S.  C,  0.  UV.,  rr.  2,  2  b. 

(to)  Ih.,  0.  XXXV.,  r.  4. 

(n)  "  ^cept  where  all  parties  concerned  consent  to  a  final  determination 
of  the  question  in  dii^ute  without  a  jury  or  special  case,  and  except  where 
the  sum  in  dispute  is  less  than  £50,  and  one  of  the  parties  desires  such  a 
determination ;  in  such  cases  the  question  shall  be  determined  by  the 
judge,  unless  the  parties  agree  to  refer  it  to  the  master;"  B.  S.  C, 
November,  1878,  r.  4  (R.  S.  C,  0.  LIV.,  r.  2  b.). 

(o)  B.  a  C,  0.  LIV.,r.  2. 

Ip)  Beeves  y.  Barraud,  7  Sco.  281 ;  and  see  Fairbrother  r,  Nerot, 
Dan.  68,  n.  ;  CampibeU  y.  Solomons,  1  S.  &  S.  462 ;  Pitchers  y.  Edney 
(1838),  4^ing.  N.  C.  721,  where  the  costs  of  the  auctioneer  were  allowed 
ont  of  the  deposit,  and  the  purchaser  was  left  to  his  remedy  oYer  against 
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separately  will  ha^e  to  bear  the  costs  of  the  saocessfal 

party  (^). 
Trustee  A  Stakeholder  may  pay  money  into  court  under   the 

Ac^^  Trustee  Belief  Act  (r) ;  and  a  defendant  in  an  action  has 
0  XVI  ^^^  *  remedy  analogous  to  interpleader  in  cajses  where 
r.  17.    '     interpleader  would  not  strictly  lie  {«). 


the  vendor,  although  the  latter  was  insolyeiit ;  but  cf.  Deller  v.  Prickttt 
(1850),  15  Q.  B.  1081  ;  20  L.  J.  Q.  B.  151,  where,  the  vendor  having  no 
other  property  than  the  real  estate  sold,  the  title  to  which  was  alleged  to 
be  defective,  the  auctioneer,  claiming  interpleader,  when  sued  for  the 
deposit  by  the  purchaser,  was  subjected  to  the '  condition  of  giving 
security  for  costs,  and  was  not  allowed  his  costs  of  the  application  out  of 
the  deposit-money ;  Aj^in  v.  CaJbu,  30  L.  J.  Ch.  6. 

($)  Laing  v.  Ztden^  L.  B.  9  Ch.  736 ;  43  L.  J.  Gh.  626.  See  also 
Seton,  358  ;  AtUnborfmgh  v.  St.  Katharine's  Dock  Co.,  3  C.  P.  D.  450, 
466. 

(r)  In  re  United  Kingdom  Life  Assurance  Co.,  34  L.  J.  Gh.  554. 

{s)  Bales  of  the  Supreme  Gourt,  0.  XVI.,  r.  17 ;  see  Tebbs  ▼.  Lewis, 
W.  N.  1876,  204. 


CHAPTER  XII. 

THE    auctioneer's    OOMHISSION    AND     EIGHT    TO 

INDEMNITY. 

An  auctioneer  employed  to  conduct  a  sale  is,  in  general,  auc- 
entitled  to  be  remunerated  for  his  trouble  and  to  be  indem-  *io»eer*8 

couuniB- 

nified  for  any  loss  that  he  may  have  mcurred  in  the  proper  sion. 
discharge  of  his  duty  (a).    The  amount  of  his  remuneration,  The 
which  generally  takes  the  form  of  a  commission,  is  fixed,  ^^^^^^ 
sometimes  by  statute,  but  more  commonly  by  contract  or 
by  custom. 

The  only  cases  in  which  an  auctioneer's  charges  are  By  statute, 
regulated  by  statute  are  the  cases  of  sales  under  distraints 
for  rent(&)  or  for  '^land  tax,  assessed  taxes,  poor's  rates, 
cburch  rates,  tithes,  highways  rates,  sewer  rates,  or  any 
other  rates,  taxes,  impositions  or  assessments  whatever  "  (c), 
where  the  sum  demanded  and  due  does  not  exceed  £20  (d)  ; 
sales  of  goods  taken  under  executions  issued  by  county 


(a)  As  to  the  effect,  in  this  connection,  of  his  being  unlicensed,  see  ante, 
p.  9. 

(6)  57  Geo.  IIL,  c  93,  s.  1.     Seeposi,  p.  281. 

(c)  7  &  8  Geo.  IV.,  c.  17.     See  post^  p.  448. 

{d)  The  statute  57  Geo.  IIL,  c.  93,  has  been  held  not  to  apply  to  the 
case  of  a  distress  for  more  than  £20,  though  made  upon  goods  appraised 
Kt, «Qd  sold  for,  less  than  £20  ;  ChildT,  Chamberlain,  5  B.  &  Ad.  1049 ; 
3  N.  &  AC.  520  ;  and  the  same  principle  -would  seem  to  hold  good  with  re- 
spect t9  cases  under  7  &  8  Geo.  IV.,  c  17. 
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courts  («) ;  and  sales  of  goods  and  estates  in  bankruptcy  C/*)- 
Scales  of  the  charges  authorized  in  these  cases  will  be  foiixx<3 
in  Part  II.y,po8t  (g).    No  amount  is  fixed,  either  by  statixt^o 
or  by  general  order,  for  sales  by  direction  of  the  court. 
By  con-  ^®  amount,  when  not  fixed  by  statute,  should  always  l>e 

tract.         settled  by  previous  agreement  between  the  auctioneer  and 
his  employer.    Usually  it  consists  of  a  certain  percentag-o 
upon  the  purchase-money,  which  may  or  may  not  inclndo 
the  expenses  of  advertising  &c.  (h)     Where  it  is  agreed 
between  an  agent  and  his  principal  that  the  former  shall  be 
paid  commission  at  a  fixed  rate,  and  the  agent  claims  a 
further  remuneration  on  account  of  extra  work,  it  will  be 
for  a  jury  to  say  whether,  or  not>  in  doing  the  extra  work, 
the  agent  was  merely  performing  a  duty  contemplated  by 
the  agreement ;  and  if  they  find  that  this  was  the  case,  he 
will  not  be  entitled  to  make  any  additional  charge  («). 
By  custom.      Where  there  is  no  special  agreement,  the  auctioneer  is 
entitled  to  a  reasonable  remuneration  for  his  services,  and, 
as  a  rule,  it  will  be  left  to  the  jury  to  say  whether  the 
amount  usually  charged  in  the  trade  is  reasonable  or  not  {J). 
If  the  employer  was  aware  of  the  customary  charge,  he  will. 


(e)  9  &  10  Vict.,  c.  95  (Connty  Courts  Act,  1846),  s.  106;  19  &  20 
Vict.,  c.  108  (County  Courto  Act»  1856),  Schedule  C. 

(/)  Scale  of  costs  and  fees  made  January,  1870,  under  82  &  88  Vict. , 
c.  71  (The  Bankruptcy  Act,  1869). 

iff)  Post,  pp.  862—365. 

(h)  See  S(»de  of  Charges  approved  by  the  Committee  of  the  Estate  Ex- 
change and  other  bodies,  and  also  scale  of  charges  taken  from  the  printed 
circular  of  an  eminent  firm  of  auctioneers,  postf  pp.  861,  858. 

(i)  MarskaU  v.  Parsons,  9  C.  &  P.  656. 

(J)  Eicke  T.  Meyer,  8  Camp.  412  ;  Cohen  r,  Paget,  4  Camp.  96  ;  Levi 
V.  Bames,  Holt,  412  ;  JRoberts  y,  Jacikwn,  2  Stark.  225  ;  Chapman  v. 
De  ToBtetf  ib,  295  ;  Stewart  v.  KahU,  8  Stark.  161  ;  Clark  y.  Smythies, 
2  F.  &  F.  88.  In  Maliby  ▼.  Christie,  1  Bsp.  840  (decided  in  1795), 
Lord  Kenyon  expressed  an  opinion  that  a  charge  of  7i  per  cent,  on  ti&e 
prioe  realked,  exclusive  of  aU  expenses  of  warehouse-room,  catalogues,  Ac., 
could  only  be  claimed  by  private  agreement.  , 
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in  general,  be  bound  by  it  (k).    Where  a  solicitor,  without 
haTing  made  any  previous  arrsugement  as  to  the  amount  of 
nrannneration,  employed  an  auctioneer  to  sell  some  property 
for  his  client^  and  the  auctioneer  retained  as  commission  a 
larger  snm  than  would  have  been  allowed  under  the  bank- 
Txxptcy  scale,  but  not  larger  than  the  customaiy  trade 
charge  (^),  Lord  BomiUy,  M.B.,  held,  reversing  the  decision 
of  the  taxing-master,  who  had  merely  allowed  what  was 
chargeable  under  the  bankruptcy  scale,  that  the  whole 
charge  ought  to  be  allowed  to  the  solicitor  (m).    In  a  sub- 
sequent case(n),  howeyer,  the  bankruptcy  scale  for  an 
aoooimtant  and  his  clerks  was  adopted  in  taking  accounts 
in  chambers. 

Where  it  is  agreed  that  the  auctioneer  shall  be  paid  a  Where  sale 
certain  commission,  if  the  property  be  sold  by  him  or  by  his  ^ffedieTb^ 
intervention,  his  right  to  such  commission  is  not  affected  auctioneer. 
by  the  fact  that  his  employer  has  sold  the  property  himself, 
and  without  the  direct  intervention  of  the  auctioneer,  if 
the  sale  has  been  really  brought  about  through  the  instru* 
mentality   of   the   latter  (o).    For   instance,    where  A., 
employed  to  sell  an  estate  for  B.,  upon  the  terms  of  re- 
ceiving £2   10«.  jper   cent,  commission  on   the   amount 
realized,  put  up  the  estate  at  auction,  but  failed  to  obtain  a 
purchaser,  and  C^  who  had  attended  the  auction  and  first 
learned  of  the  estate  being  for  sale  by  seeing  A/s  advertise- 


(i)  Sngd.  46  ;  cf.  2tainy  v.  Vernon,  9  C.  &  P.  659. 

{I)  The  charge  included  all  expenses  and  was  computed  at  £5  per  cent. 
up  to  the  first  £500  of  purchase-money,  and  £2  lOs,  per  cent,  on  the 
remainder.  This  was  sud  by  several  witnesses  to  be  the  usual  charge  ; 
some  said  up  to  £1,000,  but  most  up  to  £2,000,  in  the  absence  of  express 
stipulation.  One  said  his  charge  was  £5  per  cent,  up  to  £1,000,  and 
£3  10«.  per  cent,  up  to  £2,000.     The  case  was  decided  in  1863. 

(lit)  lie  Page,  82  Beav.  487. 

In)  Meymatt  v.  MeymoU,  33  Beay.  690. 

(o)  See  WiUcinson  r.  Martin,  8  0.  &  P.  1. 
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ment,  subsequently  purchased  it  by  private  contract  from 
B.,  it  was  held  that  A.  could  recover  his  commission  (/?). 
In  another  case,  house  agents^  instructed  to  sell  a  house 
on  the  terms  of  receiving  a  commission  of  2i  ^  cent,  on 
the  premium^  if  they  found  a  purchaser,  but  one  ^inea 
only,  if  the  premises  were  sold  "  without  their  intervention," 
gave  B.  a  card  to  view.    B.,  thinking  the  price  too  high, 
did  not  then  purchase,  but,  subsequently  renewing   the 
negotiation  through  a  third  party,  ultimately  became  the 
purchaser  at  a  lower  price.    This  was  held  to  be  sufficient 
evidence  to  justify  a  jury  in  finding,  as  they  did,  that  B. 
had  purchased  through  the  intervention  of  the  house  agents, 
and  that  the  latter  were  entitled  to  their  commission.  (^) 
W\lUiMon      The  recent  case  of  WiJMnson  v.  Alston  (r)  is  especiallj 
instructive  on  this  point.    There  the  defendant,  having 
ships  for  sale,  employed  the  plaintiff  to  obtain  purchasers, 
agreeing  to  pay  a  commission,  if  the  plaintiff  should  be  the 
means  of  introducing  a  purchaser.    In  February,  1876, 
plaintiff  introduced  a  person  who  had  been  recommended  to 
buy  one  of  the  defendant's  ships  by  A.,  whom  the  plaintiff 
had  employed  to  assist  him  in  finding  a  purchaser,  and  the 
defendant  agreed  that,  if  this  resulted  in  a  sale,  the  plaintiff 
and  A.  should  share  the  commission.  No  sale  did  result,  and 
in  March,  1876,  A.  mentioned  the  defendant's  same  vessel 
to  B.,  who  chanced  to  call  upon  him  in  reference  to  a  ship 
of  another  owner.    Plaintiff,  hearing  of  this,  informed  the 
defendant  of  B.'s  call  and  suggested  his  seeing  B.  on  the 
subject.    Defendant  did  nothing  in  the  matter,  and  B.  had 


y.  Alston, 


(p)  Oreen  r.  BarOeU,  14  0.  E  N.  S.  681  ;  82  L.  J.  G.  P.  261 ;  8  L 
T.  N.  a  603  ;  11  W.  E.  637. 

(q)  ManBtll  y.  ClemenU,  L.  R.  9  C.  P.  139. 

(r)  48  L.  J.  Q.  6.  783,  decided  in  1879 ;  see  also  BcUUj/  y.  Chadvnck, 
39  L.  T.  N.  S.  429 ;  W.  N.  1878,  201. 
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al;  that  time  no  intention  of  purchasing  the  defendant's 
ship,  and  made  no  communication  about  it  to  any  one. 
Defendant  then  told  plaintiff  that  it  was  no  use  doing  any- 
thing until  the  ship  returned  home,  and  the  plaintiff  thence- 
forfch  took  no  steps  to  find  a  purchaser.  A.,  however^  in 
ipril,  again  reminded  B.  of  the  yessel,  but  B.  took  no 
notice  of  his  reminder^  and  neither  plaintiff  nor  defendant  was 
swaie  of  A.'s  having  written.  In  May  B.  wrote  as  broker 
directly  to  the  defendant  in  reference  to  the  yessel,  and>  after 
some  negotiation,  disclosed,  on  the  ISth  of  June,  the  name 
of  the  principal  for  whom  he  was  acting,  and  a  sale  was 
effected.  Plaintiff,  on  hearing  afterwards  of  the  sale, 
claimed  his  commission,  on  the  ground  that  the  purchaser 
had  \)een  introduced  through  the  medium  of  his  original 
negotiations  with  A.  The  jury  found,  on  questions  left  to 
them,  first,  that  the  plaintiff  was  authorized  to  find  a  buyer 
for  the  defendant's  yessel ;  and,  secondly^  that  B.  was 
indnced  to  enter  upon  the  negotiation  for  the  purchase  by 
the  information  he  had  receiyed  from  A. ;  and  it  was  held 
(reYersing  the  decision  of  Lush,  J.)  that  the  plaintiff  was 
entitled  to  his  commission. 

Where  there  is  a  special  contract  between  the  auctioneer  Commis- 
and  his  employer,  the  right  of  the  former  to  his  commission  sion  depen- 

...  r    J     7  o  dent  on  a 

^ill  depend  upon  the  tenns  of  the  contract.  If  payment  is  contin- 
conditional  upon  a  contingency,  the  auctioneer  cannot,  in  ^^^^* 
general  («),  recover  his  commission,  until  the  contingency 
has  happened  (/).  Where  W.  performed  work  for  a  com- 
inittee,  under  a  resolution  passed  by  them  that  any  service 
rendered  by  him  should  be  taken  into  consideration,  and 
that  snch  remuneration  should  be  made  as  should  be  deemed 

W  Sec  infra,  p.  223. 

(0  Wintn  V.  ifatV,  7  Taunt.  581 ;  ct  JtoherU  r.  Jackton  2  Stark.  225  ; 
Cutw  T.  iror«/a//,  lEx.  519. 
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right,  it  was  held  that  it  was  for  the  committee  to  decide 
whether  he  should  have  anything,  and,  if  anything^,  how 
much  (u).     Under  an  agreement  to  pay  ^'  21  per  cent,  on 
the  sum  which  may  be  obtained"  (or),  or  a  fixed   com- 
mission, if  a  sale  is  effected  within  a  stated  time  (f/)^  the 
agent  is  not  entitled  to  his  commission,  in  the  first  case, 
until  his  principal  has  received  the  money,  and,    in  the 
second  case,  unless  he  obtains  a  purchaser  within  the  stipu- 
lated time.   And  where,  upon  a  negotiation,  for  an  exchange 
of  advowsonSy  £100  was  to  be  paid  as  commission,  '^  one- 
third  down,  the  remaining  two-thirds  when  the  abstract  of 
conveyance  is  drawn  out,''  and  one  of  the  parties  delivered 
an  abstract  of  his  title,  but  no  abstract  was  delivered  on  the 
part  of  the  other,  and  the  negotiation  dropped,  it  was  held 
that  the  agent  could  not  recover  the  two-thirds  (z).    Again, 
where  auctioneer^,  employed  to  find  a  mortgagee  of  an 
estate,  incurred  expenses  in  advertising  &c.,  and,   they 
having  entered  into  correspondence  with  N.,  it  was  agreed 
between  them  and  their  employers  that,  if  N.,  in  consequence 
of  their  letters,  advanced  the  money  required,  they  should 
have  £100,   and  N.  did  advance  the  money,  but  not  in 
consequence  of  their  letters,  they  were  held  not  entitled  to 
recover  the  £100  (a).    In  an  Irish  case,  a  house  agent 
was  to  be  paid  a  commission,  when  the  property  he  was 
employed  to  sell  was  disposed  of  to  a  person  who  had 
obtained  information  respecting  it  through  the    agent's 
office,  or  whose  proposal  had  been  accepted.    The  agent 
found  a  party  who  was  willing  to  purchase  upon   the 
vendor's  terms,  but  who  subsequently  declined  to  enter  into 

(tt)  Taylor  v.  Brewer,  1  M.  &  S.  290. 

(«)  BvU  Y.Price,  7  Bing,  237  ;  6  Moo.  k  P.  2. 

(y)  Simpton  ▼.  MargiUon,  11  Q.  B.  23 ;  17  L.  J.  Q.  B.  81. 

(z)  Alder  v.  Boyle,  4  C.  B.  636  ;  16  L.  J.  C.  P.  232, 

(a)  Green  v.  Mulet,  30  L.  J.  C.  P.  348.    . 
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a  contract,  on  the  ground  that  the  vendor  had  been  guilty 
of  misrepresentation.  The  Court  held  that  the  agent  was 
not  entitled  to  his  commission^  as  there  had  been  merely 
a  treaty  for  a  contract,  which  had  been  broken  oflf  (J). 

But,  although  the  auctioneer  cannot  recover  his  commis-  Quantum 
rion,  so  long  as  the  special  contract  remains  unperformed,  '^*^*^- 
stil],  he  isy  in  most  cases,  entitled  to  a  fair  remuneration  for 
Msaerrices,  if  he  has  done  work  under  the  contract,  by  which 
his  principal  has  been  benefited,  or  if  the  latter  has  wrong- 
My  refused  to  perform  his  part  of  the  contract,  or  rendered 
himself  incapable  of  doing  so  (c).  The  amount  recover- 
able will  vary  according  to  the  special  circumstances  of  each 
case.  From  the  summing  up  of  Denman,  C.J.,  in  the 
case  of  Rainy  v.  Vernon  (d)  it  would  appear  that  a  vendor 
who,  after  employing  an  auctioneer  to  sell  property,  the 
latter  to  be  paid  an  agreed  commission  on  sale,  sells  the 
property  himself,  the  auctioneer  having  incurred  expenses 
^th  regard  to  advertisements  &c.,  will  be  liable  to  pay  the 
M  commission,  just  as  if  the  auctioneer  had  sold  the 
property,  if  the  jury  find  that  there  is  a  notorious  custom 
to  that  effect.  The  custom  must,  however,  be  so  notorious 
that  every  one  in  the  trade,  and  the  vendor  himself,  must 
be  taken  to  have  known  it  (e).  In  general,  the  amount 
o!  remuneration  will  be  in  proportion  to  the  services 
rendered.  Where  a  company  employed  a  broker  to  sell 
their  shares  on  the  terms  that  he  should  be  paid  £100  down 

{h)  Cann(m  v.  KeUy,  Hay.  &  J.  656. 

(c)  Btdl  V,  Price,  7  Bing.  237,  241  ;  5  Moo.  &  P.  2,  8  ;  fforfcyrd  v. 
Wihon,  1  Taunt.  12 ;  Lara  v.  HiU,  16  C.  B.  N.  S.  45 ;  see  notes  to 
Cutter  V.  PoircO,  2  Sm.  L.  C.  1.  . 

(d)  9  C.  &  P.  559 ;  see  also  Driver  v.  Cholmcmddeyy  ibid,  note ;  cf. 
^^emrt  y,  Kahle,  3  Stark.  161.  It  appears,  however,  from  the  report  of 
hiiny  V.  Yemon,  that  the  purchaser  had  first  heard  of  the  property 
bebg  for  sale  by  seeing  the  auctioneer's  advertisement. 

(«)  Wood  T.  Wood,  1  C.  &  P.  59. 
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and  £400  in  addition  upon  allotment  of  the  shares,  and  he 
disposed  of  a  considerable  number  of  the  shares,  when  the 
company  was  wound  up,  the  Court,  having  power  to  draw 
inferences  of  fact,  held  that  he  was  prevented  from  earning 
the  £400  by  the  act  of  the  company,  and  that  he  was  there- 
fore entitled  to  recover  a  proportion  of  the  £400  (/).  In  a 
more  recent  case  {g)  half  of  the  agreed  commission  was 
allowed  to  a  broker  who  had  had  the  business  taken  out  of 
his  hands  before  completion,  there  being  a  mercantile 
custom  to  that  effect.  If  the  auctioneer  has  actually  fonnd 
a  purchaser  at  the  required  price,  but  the  vendor  refoses  or 
is  unable  to  sell,  there  seems  to  be  no  reason  why  the 
auctioneer  should  not  receive  his  full  commission  Qi). 

But  if  the  principal  has  agreed  to  pay  the  auctioneer  a 
certain  commission  <'on  sale''  and,  before  the  auctioneer 
has  found  a  purchaser,  sells  the  property  without  the  inter- 
vention of  the  auctioneer,  the  latter  will  not,  in  the  absence 
of  special  circumstances,  be  entitled  to  recover  anything, 
if  it  appears  from  the  contract  that  nothing  was  to  be 
paid  unless  he  effected  a  sale  (t).  The  auctioneer  could, 
however,  recover,  if  the  act  of  his  principal  had  been 
wrongful  (k). 
Employ-         If  two  or  more  estate  agents  are  employed  to  sell  property, 

ITL.  »d  on«  fi°d«.  ^^  "^ot^er  concludes,  the  bargain  with  a 

one  a«ent.  purchaser,  and  according  to  the  usage  the  commission  is 

payable  to  the  agent  who  finds  the  purchaser,  the  jury  is 

not  bound  to  give  that  agent  the  full  amount  of  the  com- 

(/)  Inehhald  v.  The  WesUm  NeUgherry  Coffee,  «fc<?.,  Co,,  17  C. 
B.  N.  S.  733 ;  34  L.  J.  C.  P.  15.  The  Court  asgeesed  the  damages  at 
£250. 

ig)  Queen  of  Spain  v.  Parr,  89  L.  J.  Ch.  78. 

{h)  See  Per  WiUes,  J.,  in  PridxU  t.  Badger,  1  C.  B.  N.  S.  206 ;  26 
L.  J.  C.  P.  88  ;  8  Jur.  N.  S.  66  ;  Clark  t.  Smythies,  2  F.  &  F.  83. 

(i)  Simndon  v.  Lamb,  17  C.  B.  603 ;  25  L.  J.  G.  F.  113. 

(k)  Ibid. 
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mission  (I).  If  a  purchaser  be  obtained  by  means  of  one  of 
the  agents  only,  the  snccessful  agent  is  alone  entitled  to 
commission,  unless  the  other  has  incurred  expense  in  carry- 
ing oat  his  instmctionSy  or  is  entitled  to  commission  by 
custom  or  usage  (tn). 

Notwithstanding  his  general  right  to  remuneration,  the  Right  to 
aactioneer  cannot  claim  any  commission,  if  he  is  himself  ^^^^ 

*'  '  Bion,  now 

the  executor  (n),  trustee  (p),  or  mortgagee  with  a  power  of  lost, 
sale  0^),  of  the  property  he  sells,  unless  it  appears  from  the 
trust  instrument  or  mortgage  deed  that  he  is  to  be  entitled  to 
charge  a  commission  {q) ;  or  if  he  purchases  the  property 
for  himself,  or  sells  it  to  a  firm  of  which  he  is  a  partner,  or 
to  a  company  in  which  he  is  a  shareholder  (r).  Nor  is  he 
entitled  to  any  commission,  if  the  transaction  upon  which 
he  was  employed  was  illegal  (s) ;  or  if,  in  consequence  of 
his  negligence  or  unskilfalness,  the  sale  is  defeated  (t).  In 
the  latter  case,  indeed,  he  may  render  himself  liable  in 


[1)  Murray  v.  Currie,  7  C.  &  P.  684. 

(m)  Add.  Gon.  711. 

(»)  Hovey  t.  BUJcenuin,  4  Yes.  596. 

(o)  Kirkman  t.  Booth,  11  Bear.  273.  And  by  G.  B.  119,  82  &  83 
Tv^  c.  71  (Bankruptcy  Act,  1869),  where  the  trustee  in  a  bankruptcy  is 
an  auctioneer,  he  may  not  by  himself,  or  any  partner,  act  as  such  in  the 
sale  of  any  property  Tested  in  him,  except  with  the  consent  of  the  com- 
ndttee  of  inspection  and  upon  such  terms  as  they  may  think  fit. 

(i>)  Mathiaon  t.  Clarke,  3  Drew.  3  ;  24  L.  J.  Oh.  202. 

{q)  Douglas  t.  ArchbuU,  2  De  G.  &  J.  148 ;  or,  it  seems,  unless  it 
appears  that  the  object  of  the  auctioneer  in  entering  into  the  transaction 
was  to  earn  a  commission;  Miller  v.  Beal,  W.  N.,  1879,  36;  27  W.  R. 
403. 

(r)  SaUmums  t.  Pender,  3  H.  &  0.  639 ;  34  L.  J.  Bx.  95  ;  11  Jur. 
N.  8.  432  ;  12  L  T.  N.  S.  267  ;  13  W.  E.  637  ;  cf.  ante,  p.  125. 

(t)  Holland  v.  HaU,  1  B.  k  Aid.  53 ;  Josephs  y.  Peibrer,  3  B.  &  0. 
6^9 ;  latoion  ▼.  Hickman,  9  Q.  B.  563. 

{t)  Denew  ▼.  DaverdL,  8  Gamp.  451,  where  the  sale  went  off  through 
the  auctioneer  having  neglected  to  insert  an  ordinary  condition ;  Jones  r. 
Nanney,  M'Cle.  25 ;  13  Price,  76  ;  ffanumd  ▼.  Holiday,  1  C.  &  P.  384  ; 

WkUe  Y.  Chapman,  1  Stark«  113 ;  Hurst  ▼.  Holding,  3  Taunt  32. 

Q2 
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damages  to  his  employer  (u),  though  merely  nominal 
damages  will  be  given^  if  the  latter  has  sustained  no  actual 
loss  (x\  and,  in  general,  the  auctioneer  will  not  be  liable  if 
he  has  acted  bond  fide  and  on  the  best  advice  he  was  able 
to  obtain  {y).  An  auctioneer  cannot  recover  from  his 
employer  any  extra  costs  which  he  may  have  incurred 
through  his  own  negligence  or  ignorance  of  the  law  {z)y  or 
money  which  he  may  have  had  to  pay  in  consequence  of  his 
own  fraud,  even  though  his  employer  participated  in  the 
fraud  {a). 
Auc-  When  the  transaction  has  been  regular  on  the  part  of  the 

lien.  auctioneer,  he  has  a  lien  for  his  conunission  and  expenses 

upon  goods  entrusted  to  him  for  sale,  so  long  as  they  are  in 
his  possession,  though  not  necessarily  on  his  premises  ;  and 
he  is  entitled  to  refuse  delivery  of  them  to  the  purchaser, 
if  sold,  or  to  the  vendor,  if  unsold,  until  his  claim  has  been 
satisfied  Qi).  And  if  the  deposit  or  purchase-money  has 
been  paid  to  the  auctioneer,  he  has  a  lien  upon  it  similar  to 
that  which  he  has  upon  the  goods  {c).    He  has  not,  however, 


{u)  Parker  t.  ParebrotheTy  1  C.  L.  B.  323,  where  the  vendor  recovered 
from  the  auctioneer  the  amount  vhich  he, had  been  obliged  to  allow  the 
purchaser  io  consequence  of  the  auctioneer  having  negligently  misdescribed 
the  property  ;  Pdrce  v.  Corf,  L.  R.  9  Q.  B.  210  ;  43  L.  J.  Q.  B.  52, 
where  the  auctioneer  neglected  to  moke  a  binding  contract ;  cf .  Kavanagh 
V.  Cuthhert,  I.  E.  9  C.  L.  136. 

(x)  ffibbertv.  Bayley,  2  F.  &  F.  48. 

(y)  MUea  v.  Bernard,  Feake,  Add.  Gas.  61. 

(z)  Capp  V.  Topham,  6  East,  392  ;  2  Smith,  443,  where  an  auctioneer 
rendered  himself  liable  to  pay  the  auction  duty  through  his  own  blunder, 
his  principal  being  equally  in  error ;  cf.  Christie  v.  Attorney-General,  6 
Bro.  F.  C.  620. 

{a)  Merryweather  v.  Nixon,  8  T.  R.  186  ;  2  Sm.  L.  C.  527 ;  Adamton 
V.  Janns,  4  Bing.  66,  72. 

(6)  WiUiams  v.  MiQington,  1  H.  Bl.  81,  85 ;  appi-oved  in  Wodfe  v. 
Home,  2  Q.  B.  D.  355 ;  46  L.  J.  Q.  B.  534 ;  36  L.  T.  N.  S.  705 ;  25 
W.  R.  728  ;  La/ne  v.  Tew9(m,  12  A.  &  E.  116,  n. ;  1  G.  &  D.  584. 

(c)  DrirJcwater  v.  Goodwin,  1  Cowp.  251  ;  Banunonds  v.  Barclay,  2 
East,  227. 
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a  lien  for  expenses  he  may  have  incurred  in  remoying  goods 
ooDtiaiy  to  the  express  directions  of  the  owner  (d),  or  in 
respect  of  dissimilar  and  collateral  transactions  (0),  or  of 
claims  against  third  parties.  Where  A.  sent  goods  to 
B.  for  sale,  who  deposited  them  with  C,  an  auctioneer, 
and  A.  subsequently  demanded  the  goods  from  C,  who 
refused  to  deliver  them'  until  a  claim  which  he  had 
against  B.  was  satisfied,  it  was  held  that  he  was  not 
justified  in  so  detaining  them,  and  that,  by  claiming 
the  amount  owing  to  him  from  B.,  he  had  waived  the 
lien,  which  he  otherwise  would  have  had,  for  warehouse- 
rent  if). 

If  an  auctioneer  becomes  bankrupt,  the  right  to  sue  for  any  Bank- 
conunission  due  to  him  at  the  time  of  the  bankruptcy,  or  ^^^  °^ 
prior  to  the  time  at  which  he  obtains  his  discharge,  vests  in 
his  trustee  in  bankruptcy  (g). 

If  the  auctioneer,  in  the  proper  performance  of  his  duty  auc- 
to  his  principal,  does  an  act  injurious  to  the  rights  of  a  *^°?^* 
third  party,  such  as  selling  goods  to  which  the  principal  indemnity: 
has  no  title  (h),  a  contract  to  indemnify  the  auctioneers™.^, 
against  the  consequences  of  such  act  will  be  presumed 
against  the  principal,  provided  that  the  act  done  was  not 
illegal  and  tortious  to  the  knowledge  of  the  auctioneer  (i). 
And  it  would  appear  that,  if  an  auctioneer,  on  receipt  of  a  from  a 
notice  that  the  goods  which  he  is  about  to  sell  do  not  belong  ^^^^ 
to  his  principal,  acts  bond  fide  in  accordance  with  the  terms  ^ 


(d)  Orimshaw  ▼.  AUenoeU^S  C.  &  P.  6. 

(e)  HougkUm  ▼.  MaJtUbtw^^  3  B.  &  P.  485 ;  ct  Sca/if^  ▼•  Morgan^  4 
M.  k  W.  270. 

(/)  DirJa  ▼.  JUehardB,  5  Sco.  N.  E.  hZL 
(3)  Emden  v.  Carte,  17  Ch.  D.  169 ;  aff.  i&  768. 
<&)  AdavMon  v.  Jarvia,  4  Bing.  ^Q, 

(i)  DvgddU  ▼.  Lcyoering,  L.  &.  10  C.  P.  196,  and  caBes   there  cited ; 
AUomey-GenercU  t.  Bay,  L.  K.  9  Ch.  397,  405. 
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of  the  notice,  he  will  be  entitled  to  recover  from  the  partj 
giving  such  notice  any  damages  which  he  may  have  been 
obliged  to  pay  to  his  principal  in  consequence  of  haying  so 
acted  (k). 

{k)  Ibid. 


CHAPTER   XIIL 

THE  auctioneer's  BESPONSIBILITY  FOR  THE  PROPERTY 
AND  FOR  THE  SALE  PROCEEDS. 

It  IB  the  duty  of  an  auctioneer  to  take  the  same  care  of  Auc- 
property  entrusted  to  him  for  sale  as  he  would  of  his  own  (a),  ij^^mty  as 
He  is  liable  for  any  loss  of  it  or  damage  to  it  that  may  custodian 
happen  through  his  default  or  negligence  (&) ;  but  he  is  not  ™p^rty_ 
liable  for  any  loss  or  damage  caused  by  robbery,  fire  or  other 
accident,  without  default  or  negligence  on  his  part  {c). 
When  he  has  undertaken  to  insure  goods  which  he  is 
employed  to  sell,  he  must  give  notice  to  his  principal,  if 
from  any  cause  he  is  unable  to  efifect  an  insurance  ;  other- 
wise he  will  be  liable  for  any  loss  that  may  occur  through 
the  goods  not  being  insured  (d). 

So  long  as  the  property  remains  unsold,  the  owner  can 

(a)  Maltby  t.  Christie,  1  Esp.  840 ;  Masaey  v.  Banner,  1  J.  &.  W.  241. 
That  is,  as  a  pmdent  man  vould  of  his  own. 

[1)  Nor  can  he  be  heard  to  say  that  perhaps  the  property  would  not 
We  escaped,  even  if  he  had  acted  with  dne  diligence ;  Davis  v.  Oa/rrett, 
«Bing.716,  724. 

(c)  Vere  v.  Smith,  Vent.  121 ;  Maltby  v.  Christie,  1  Esp.  840 ;  notes 
ioCoggs  t.  Bernard ,  1  Sm.  L.  C.  188  ;  Sm.  Merc.  Law,  118  ;  or  for  any 
danu^  or  loss  incurred  by  him,  without  default  or  negligence,  while  he 
is  engaged  in  the  prudent  exercise  of  his  discretion  and  in  pursuance  of 
the legnlar  and  accustomed  course  of  business;  RuMeUv,  Hankey,  6  T.  B. 
12 ;  KnighJt  t.  Lord  Plymouth,  8  Atk.  480 ;  Bdchier  v.  Partons,  Anb. 
219;  Wartrieke  t.  Noakes,  Peake,  68. 

(d)  CaUander  v.  Odrichs,  5  Bing.  N.  C.  58. 
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recover  it  from  the  auctioneer  by  action  (e) ;  and  should  the 
auctioneer  wrongfully  and  unwarrantably  dispose  of  it  or 
part  with  it,  the  owner  can  maintain  an  action  against  him 
for  the  conversion  (/).    Where  A.  sent  three  horses  to  B., 
an  auctioneer,  to  be  sold  next  day,  and,  upon  being  told  by 
B.'s  clerk  that  the  next  day  would  not  be  so  good  as   the 
following  sale-day,  said  that  he  would  send  for  them  back 
again,  which  he  did  the  next  evening,  but  the  horses  had 
then  been  sold,  it  was  held  that  B.  was  liable  to  A.  for  a 
conversion  of  the  horses  {g).    The  principal  may,  however, 
waive  his  right  of  action  by  subsequently  approving  of  the 
auctioneer's  conduct  (h). 

When  the  auctioneer  receives  the  purchase-money  as 
agent  for  the  vendor,  it  is  his  duty  to  immediately  account  for 
it,  and  pay  over  the  balance  due,  to  the  latter  (« ).  He  is  not, 
however,  in  general,  liable  to  pay  interest  upon  money  which 
has  come  to  his  hands  on  his  principal's  behalf,  unless  there 
has  been  fraud  or  misconduct  on  his  part,  such  as  improperly 
withholding  accounts  and  refusing  to  pay  over  the  moiiey, 
when  demanded  (ifc).  It  is  imperative  upon  an  agent  to  preserve 
correct  accounts  of  all  his  dealings  and  transactions ;  and  the 
loss,  and  still  more  the  destruction,  of  his  accounts  by  the 


(«)  See  6  Geo.  IV.  c.  94,  a.  6 ;  Topham  v.  Braddickj  1  Taunt.  672, 
As  to  the  owner's  right  to  follow  the  proceeds  of  sale,  see  Taylor  v.  Plumer, 
3  M.  &  S.  562  ;  Scott  v.  Surman^  Willes,  400  ;  WhUeconib  y.  Jacob.  1 
Salk.  160 ;  RyaU  t.  BMe,  1  Atk.  165. 

(/)  As  to  jus  tertii  and  want  of  title  in  the  principal,  see  ante, 
Chapter  II. 

(g)  PowdL  V.  SadUr,  Paley,  ?.  k  A,  80. 

(A)  Earl  of  Ferrers  v.  Hobins,  2  C.  M.  &  R.  152  :  1  Gale,  70 ;  5  Tyr. 
705. 

(t)  Crosskey  v.  MiUs,  1  C.  M.  &  R.  298 ;  Gray  v.  Hatg,  20  Beav.  219, 
239  ;  Smith,  Merc  Law,  110.    As  to  the  deposit^  see  ante.  Chapter  IX. 

{k)  Turner  v.  Burkinthaw,  L.  E.  2  Ch.  488  ;   v.  JoOand,  8 

Yes.  72 ;  Sm.  Merc.  Law,  111 ;  or  applying  the  money  to  his  own  use ; 
Rogers  y.  Boehm,  2  Esp.  701. 
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agent  falls  most  heavily  npon  himself  (J).  If  the  agent 
refaaeB  an  account^  the  principal  may  bring  an  action  against 
him  for  not  accounting,  and  obtain  discovery  of  his  books 
and  papers  (m).  If  the  items  of  the  agency  account  can  be 
proved,  the  principal  can  sue  for  the  balance  due  to  him  as 
money  had  and  received  (n). 

If  the  agent  places  the  principal's  money  to  his  own 
account  at  his  banker's,  without  any  mark  distinguishing  it 
torn  his  own,  he  will  be  answerable  for  it,  if  the  banker 
fails :  if  it  were  otherwise,  he  might  treat  it  as  his  own, 
if  the  banker's  solvency  continued,  and  as  his  principal's,  if 
the  banker  failed  (p). 

The  agent  of  an  agent,  as,  an  auctioneer's  clerk,  is  not  Sub- 
accountable  to  the  principal,  but  only  to  his  master  (jf).       agents. 

An  auctioneer  may  none  the  less  safely  pay  over  the  Insolvency 

proceeds  of  sale  to  his  principal,  because  he  knows  that  the  ll^^' 

latter  is  in  embarrassed  circumstances  {q). 

The  auctioneer  is  not,  in  general,  responsible  to  his  Auc- 
tioneer's 

(0  Cfray  T.  ffaiff,  20  Beav.  219,  239. 

(m)  Sm.  Merc.  Law,  112 ;  Jud.  Act^  1875,  0.  XXXI.  A  London 
biofc^  cannot  protect  himself  against  affording  disooveiy  on  the  ground 
tbat  such  disooTeiy  wiU  subject  him  to  a  forfeiture  of  the  penalty  of  his 
bond  to  the  corporation  of  London ;  (jfrem  v.  Weaver,  1  Sbn.  404.  An 
action  wiU  not  lie  against  the  agent  for  not  accounting,  until  after  demand 
of  an  account ;  Tapkam  y.  Braddick,  1  Taunt.  571.  After  the  lapse 
<tf  a  reasonable  time,  a  jury  may  presume  that  a  demand  has  been  made, 
and  the  agent  has  accounted ;  ibid. 

(n)  TomkiM  t.  WUUluary  5  Taunt  431 ;  1  Marsh.  115. 

(o)  Sm.  Merc.  Law,  112 ;  Wren  v.  Kirton,  11  Ves.  377 ;  Mastejf  y. 
BwKntr,  IJ.  &  W.  241 ;  4  Madd.  418;  Fletcher  v.  WaOer,  3  Madd.  73; 
^>arkie  y.  MaHyn,  1  Beay.  525. 

ip)  Cartwrigkt  v.  ffatdy,  1  Yes.  292 ;  St^hene  ▼.  Badoock,  3  B.  &  Ad. 
^^4  \  unless  he  has  been  guUty  of  a  breach  of  trust ;  for  **  aU  parties  to  a 
breach  of  trust  are  equally  liable ;  there  is  between  them  no  primary 
habihty"— per  Leach,  H.  B.,  in  WUaan  v.  Moore,  1  Myl.  &K.  12«,  146 : 
alib.  S87. 

iq)  Always  assuming  that  the  transaction  is  not  fraudulent ;  White  ▼. 
-oartfett,  9  Bing.  378  ;  Sugd.  58  ;  Dart,  180. 
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employer  for  the  purchase-money  of  the  property   sold, 
unless  he  has  received  it  (r)  ;  but  there  are  cases  in  which 
he  may  render  himself  liable   for   the   purchase-money, 
although  it  has  not  been  paid  by  the  purchaser  ;  as,  where 
he  has,  without  express  authority,  sold  goods  upon  credit 
(a) ;  or  where  he  allows  the  contract  to  be  rescinded,  without 
his  principal's  consent.    Where  an  auctioneer,  having  sold 
some  horses  which  had  been  sent  to  him  for  that  purpose, 
subsequently  allowed  the  purchaser  of  one  of  the  horses 
to  rescind  the  contract  on  the  ground  that  the  horse  did  not 
answer  the  description  given  of  him,  it  was  held  that,  since  the 
auctioneer  had  deviated  from  the  usual  course  of  his  duty  in 
taking  upon  himself  to  rescind  the  contract,  it  was  incnmbent 
upon  him  to  show  his  warranty  for  doing  so,  and  that,  as  he 
did  not  give  such  proof,  his  employer  was  entitled  to  recover 
from  him  the  amount  at  which  the  horse  had  been  sold  (t). 
If  an  auctioneer,  giving  credit  to  the  purchaser,  pays  the 
amount  of  the  purchase-money,  after  deducting  his  chai^^e^ 
to  his  principal,  with  notice  of   an  arrangement  made 
between  his  principal  and  the  purchaser,  that  the  amount 
bid  should  be  set  off  against  an  existing  debt  due  from  the 
former  to  the  latter,  he  cannot  recover  the  amount  so  paid 
by  him  from  the  purchaser  (u).     If  a  purchaser  pays  his 
money  to  an  agent,  when  the  latter  is  not  authorized  to 
receive  it,  he  makes  that  agent  his  own  for  the  purpose  of 


(r)  In  cases  where  payment  to  the  agent  is  payment  to  the  principal,  if 
the  agent  admits  that  he  has  received  money,  as,  by  giving  credit  in  aoconnt 
with  the  debtor,  he  is  precluded  from  saying,  against  his  principal,  that  he 
has  not  received  it ;  Andrew  v.  Robinson,  3  Cionp.  199. 

(*)  WiUiams  v.  MUlington,  1  H.  Bl.  81 ;  £arl  of  Ferrers  v.  BobinSy 
2  C.  M.  &  S.  152  ;   1  Gale,  70 ;   5  (Tyr.  705 ;  see  also  ante,  p.  28,  note 

(t)  Nelion  v.  Aldridge,  2  Stark.  485. 
{u)  Grice  v.  Kenrklc,  L.  £.  5  Q.  B.  840. 
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pajing  the  money  over  (x) ;  but  if,  in  snch  a  case,  the  agent 
haa  actually  paid  over  the  money,  he  is  not  liable  to  an 
action  by  the  person  who  mispaid  bim  (y).  If  the  seller, 
for  Yalnable  consideration,  direct  the  auctioneer  to  pay  oyer 
the  proceeds  of  the  sale  to  a  third  person,  he  cannot  reyoke 
such  direction  without  the  consent  of  the  third  person  (z). 

The  auctioneer  is  not  liable  to  his  principal  for  the  Anctioneer 
pxachase-money  in  all  cases  where  it  has  been  paid  to  him.  {jabie  fw* 
For  instance,  proof  of  money  received  upon  a  condition  will  purchase- 
not  snpport  a  claim  for  money  had  and  received.    Thus,  a ^^il^ 
horse  was  sold  at  a  repository,  with  a  warranty  that  it  was  faim. 
quiet  in  harness,  under  the  following,  among  other,  con- 
ditions :  (1)  that  "  should  any  horse  be  warranted  and  prove 
un&oTmd^  he  must  be  returned  within  the  second  day  after 
the  sale, before  five  o'clock,  with  a  certificate  from  a  veterinary 
fttffgeon  particularly  describing  the  unsoundness^  when,  if 
confirmed  by  the  veterinary  purgeon  of  the  establishment, 
the  amount  received  for  the  horse  shall  be  immediately  paid 
back,  but  if  he  should  not  confirm-  the  certificate,  another 
veterinary  surgeon  shall  be  called  in,  and  his  decision  shall 
be  final ; "  (2)  that "  if  a  horse  warranted  quiet  in  harness  or 
quiet  to  ride  or  in  any  other  respect  (except  as  to  soundness) 
shall  be   returned  within  the  prescribed  period  as  not 
answering  the  warranty  given  with  him  at  the  time  of  sale, 
be  shall  be  tried  and  examined  by  an  impartial  person, 
whose  decision  shall  be  final ; "  and  (3)  that  the  purchase- 
money  for  any  horse  sold  at  the  repository  was  not  to  be 


W  ParMer  v.  GaitskeU,  13  East,  432. 

\3/)  Per  Lord  Mansfield,  C.  J.  in  JiidUr  v.  Harrison,  2Cowp.  665.   But 

if  the  mistake  was  corrected  before  he  paid  it  over,  he  wiU  be  liable ; 
wia. 

(2)  Metcalfe  v.  Clmghy  2  Man.  &  R.  178  ;   Sugd.  60 ;   Rodu^  v. 

WandeM,  12  Beay.  326  ;  1  De  G.  M.  &  G.  763  ;  Yates  v.  Hoppe,  9  C.  B. 

841. 
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paid  over  to  the  vendor  till  fonr  days  after  the  sale.     The 
horse  was  paid  for  and  taken  away  by  the  purchaser,  but 
afterwards  returned  on  the  ground  that  it  did  not  answer 
the  warranty ;  whereupon  the  auctioneer  handed  back  the 
price.    It  was  held  that  the  sum  received  by  the  auctioneer 
was  not  money  had  and  received  to  the  use  of  his  prin- 
cipal (a).    In  another  case  the  plaintiff  sold  a  horse  for  the 
defendant  and  received  the  price.    The  purchaser  afterwards 
rescinded  the  contract  on  the  ground  of  fraud  and  was 
repaid  the  purchase-money.    In  an  action  for  the  keep  of 
the  horse  it  was  held  that  the  defendant  could  not  set  off 
the  price  as  money  received  to  his  use,  it  having  ceased  to 
be  so  when  the  contract  was  defeated  by  the  purchaser, 
although  the  defendant  was  ignorant  of  the  fraud  (b). 


(a)  Hardingham  v.  Aden,  5  C.  B.  793 ;  17  L.  J.  C.  P.  198  ;  12  Jnr. 
584. 

(5)  Murray  y.  Mann,  2  Ex.  538  ;  cf.  Stevens  v.  Leyh,  2  C.  L.  R.  251. 


CHAPTER  XIV. 

SPECIAL  KINDS  OF  SALES  BY  AUCTION. 

I.    Sales  hy  the  Chancery  Division  of  the  High  Court  of 

Justice. 

When  a  sale  of  land  or  honses  has  been  ordered  by  the  Sales  by 
Chancery  Division  (a),  it  is  usually,  though  not  invariably,  ^  ^^y 
effected  by  a  sale  by  public  auction  (6).     A  sale  by  auction  by  auction. 
by  the  Court  naturally  differs  in  some  respects  fix>m  an 
ordinary  sale  by  auction. 

The  conduct  of  the  sale  is  given,  as  a  general  rule,  to  the  Who  Las 
plaintiff  or  other  party  having  the  carriage  of  the  general  dutt^ of  a 
proceedings ;  but,  if  it  appears  to  be  for  the  benefit  of  the  sale, 
estate  that  he  should  not  have  the  conduct  of  the  sale,  the 
conduct  may  be  given  to  any  other  party :  the  right  to 
the  conduct -of  the  sale  does  not  depend  upon  the  extent  of 
the  interest  of  parties  {c\    Where  all  the  parties  have  leave 

(a)  As  to  the  jurisdiction  of  the  Court  to  sell  and  its  ezeidse,  see  Jnd. 
Act,  1873,  s.  34  ;  Dart,  1171-1194. 

(6)  CI  ante,  p.  10,  note  (n). 

(c)  DommUe  v.  Benington,  2  T.  &  C.  Ex.  723  ;  Alven  t.  Bond,  F.  & 
K.  196,  212  ;  Dixon  t.  Pyner,  7  Hare,  831  ;  ExparU  M'Gregiyr,  4  De 
G.  &  S.  603 ;  JDaU  t.  BamiUon,  10  Hare,  App.  VII.  ;  Knott  v.  Cottee,  27 
Beav.  33  ;  Cobden  v.  Maynard,  1  N.  B.  354  ;  Hewitt  v.  Nanaon,  28  L.  J. 
Ch.  49  ;  7  W.  B.  &  ;  Dan.  Ch.  Fr.  1]  53  ;  nor  upon  the  possession  of  the  title- 
deeds,  since  every  party  is  bound  to  facilitate  the  sale  ;  Knott  v.  CoUee, 
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to  bid,  a  solicitor  not  concerned  for  any  of  them  will  be 
appointed  to  conduct  the  sale  (d).  The  solicitor  in  charge 
of  the  sale  is  considered,  as  between  vendor  and  purchaser, 
to  be  the  agent  of  all  the  parties  (e). 

Leave  to         The  order  for  sale  sometimes  provides  that  the  parties 
shall  be  at  liberty  to  bid  ;  if  it  does  not,  a  party  wishing  to 
bid  may  take  out  a  summons  for  the  purpose  at  the  chambers 
of  the   judge  to  whose  court  the  action  or  matter    is 
attached  (/).    A  party  will  not  be  suffered  to  bid  without 
having  previously  obtained  leave ;  although  the  sale  will 
not  necessarily  be  set  aside  because  a  party  bid  without 
leave  and  became  the  purchaser  (g).    The  principles  upon 
which  the  Court  grants  or  refuses  leave  to  the  parties  to  bid 
appear  from]  the  judgment  in  Tennant  v.   Trenchard  .  (h). 
There  a  motion  of  the  plaintiff,  a  trustee,  for  leave  to  bid, 

Tenrutnt  v.  was  opposed  by  some  of  the  beneficiaries,  and  Lord  Hatherley, 
renc  .  j^  ^^  .^  refusing  the  motion,  on  appeal,  with  costs,  observed : 
''The  cases  where  liberty  to  bid  has  been  refused  are  mostly 
cases  of  solicitors,  the  reason  of  the  rule  being  that  a 
solicitor  must  have  acquired  much  information,  and  that  the 
Court  could  feel  no  security  that  he  would  do  his  duty  and 
communicate  this  information,  so  as  to  raise  the  price,  if  he 
had  a  prospect  of  becoming  the  purchaser.  But  the  reason 
of  the  rule  applies  to  trustees  as  strongly  as  to  solicitors  ; 
and  though  the  plaintiff  has  really  suffered  great  hardslnp 


(d)  Dan.  Ch.  Pr.  1158. 

(e)  Dolby  t.  PuUm,  1  Rubi.  &  M.  296. 

(/)  Upon  notice  to  tiie  other  parties.  Hooper  ▼.  Ooodwin,  Ooop.  G.  95 ; 
Williams  v.  AUenborimgh,  Turn.  &  R.  70,  76  ;  Seton,  1396  ;  Dan.  Ch.  Fr. 
1160.  The  Partition  Act,  1868  (81  &  82  Vict.  c.  40),  expressly  pzoTides 
that  the  Court  may  aUow  any  of  the  parties  interested  in  the  property  to  bid 
at  a  sale  under  the  act ;  see  s.  6  of  tiie  act. 

ig)  Mvoortky  ▼.  BUling,  10  Sim.  98  ;  WUaon  ▼.  Cfreenwood,  ib, 
101,  ». 

(;i)  L.  R.  4  Ch.  537  ;  38  L.  J.  Ch.  661. 
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in  this  case,  he  must  be  considered  to  have  considerable 
knowledge  of  the  estate,  which  is  of  a  yery  peculiar  cha- 
racter^ part  of  it  consisting  of  a  canal  and  of  the  business  of 
the  canal.    It  has  been  said  that  his  bidding  will  be  an 
adyantage  to  the  sale,  as,  the  more  bidders  there  are,  the 
better  chance  there  will  be  of  a  good  sale  ;  but,  on  the  other 
hand,  the  knowledge  that  the  trustee  was  a  bidder  might 
keep  others  away,  as  they  might  consider  that  he  would  bid 
to  the  utmost  yalue  of  the  property,  and  then,  if  any  one 
else  bid  more,  would  leaye  it.    The  rule  is  that,  if  those 
who  are  interested  in  the  estate  insist  that  a  trustee  ought 
not  to  be  allowed  to  bid,  the  Court  will  certainly  giye  so 
much  weight  to  their  wishes  as  to  say  that,  until  all  other 
ways   of  selling  have  failed,  he  shall  not  be  allowed  to 
buy.    But  if  the  Court  is  satisfied  that  no  purchaser  at  an 
adequate  price  can  be  found,  then  it  is  not  impossible  that 
the  plaintiff  may  be  allowed  to  make  proposals  and  to 
become  the  purchaser  («)."    In  general,  leaye  to  bid  will  not 
be  giyen  to  the  person  who  has  the  conduct  of  the  sale  (/), 
and  the  solicitor  to  a  party  will  not  haye  leaye  to  bid,  if  his 
client  would  not ;  but  a  solicitor  will  not  be  disqualified 
from  purchasing  by  the  mere  fact  of  his  name  appearing 
upon  the  particulars  of  sale  as  that  of  a  person  from  whom 
copies  of  the  particulars  can  be  obtained  (k). 

It  is  the  duty  of  the  solicitor  haying  charge  of  the  sale  to  The  par- 
prepare  and  bring  into  chambers  the  particulars  of  sale,  the  ^^^^l  ^f 
abstract  of  title  and  the  formal  conditions  of  sale.    The  title,  and 

__^ conditions. 

(t)  L.  R.  4  Cli.  547  :  cL  Campbdl  v.  Walker,  5  Yea.  678,  682  ;  Dean 
V.  Farmer,  32  BeaT.  327 ;  and  Geldard  y.  JRandaU,  9  Jar.  1085,  where 
leave  to  bid  was  refused  an  administrator ;  see  also  IHurt,  1195. 

( j)  Sidny  v.  Banger,  12  Sim.  118, 

{k)  Guest  T.  Smythe,  L.  £.  5  Ch.  551 ;  89  L.  J.  Ch.  586.  As  to  the 
conne  to  be  pnrsaed  with  a  view  to  having  a  party  certified  the  purchaser 
▼ho  has  bid  without  leave  and  been  decUied  die  purchaser,  see  Dan.  Ch. 
Pr.  1160. 


240 


SALES  BY  THE  COURT. 


[part  I. 


Appoint- 
ment at 
fhambers. 


The  place 
of  sale. 


particulars^  which  may  be  prepared,  if  necessary,  with  the 
assistance  of  the  intended  auctioneer  or  some  other  competent 
person  (Z),  differ  from  those  nsed  on  ordinary  sales  only  in 
that  they  are  intituled  in  the  action  or  matter  and  state  that 
the  sale  is  made  with  the  approbation  of  the  judge  and 
pursuant  to  a  judgment  or  order  (m).  The  abstract  of  title 
must  by  statute  be  laid  before  one  of  the  conveyancing 
counsel  of  the  Court,  unless  the  Court  dispense  with  this 
being  done  (n).  With  the  abstract  of  title  the  formal  con- 
ditions of  sale  (o)  are  sent  to  the  counsel,  who  adds  any 
special  conditions  that  he  may  consider  proper  in  the  par- 
ticular case  (p). 

An  appointment  is  afterwards  obtained  at  chambers,  at 
which,  among  other  matters,  the  time  and  place  of  sale  are 
determined  ;  the  auctioneer  is  appointed,  and  his  remunera- 
tion fixed ;  the  advertisement  of  the  sale,  prepared  by  the 
solicitor,  is  signed  and  issued  by  the  judge's  chief  clerk ; 
when  deemed  necessary,  a  survey  and  valuation  are  ordered, 
with  a  view  to  fixing  the  reserved  bidding  ;  if  there  is  to  be 
a  deposit,  the  person  to  receive  it  is  appointed ;  and  the 
particulars  and  conditions  of  sale  are  settled  for  printing  (j). 

The  sale  will  be  directed  to  be  held  in  whichever  appears 
more  advantageous,  London  or  the  country  (r).  As  a  nile, 
an  aflSdavit  by  the  intended  auctioneer  or  some  other  compe- 
tent person,  as  to  the  advisability  of  the  proposed  place  and 


(l)  Dan.  Ch.  Pr.  1154. 

(m)  See  forms  of  particulars,  post,  p.  294,  No.  2. 

(n)  16  &  16  Vict.  c.  86,  s.  66 ;  OHwm  v.  Wollard,  5  De  G.  M.  &  G. 
835  ;  cf.  In  re  Joneia  Settled  Estates^  1  Jnr.  N.  S.  817. 

(o)  See  precedent  IV. ,  ^o»t,  p.  816. 

{p)  Dan.  Ch.  Pr.  1156-6. 

{q)  Jb.  1166-7.  As  to  the  reserved  bidding,  see  ante,  pp.  91,  140 ; 
Ord.  16  July,  1851,  r.  2  ;  Cons.  Ord.  XXXV.,  r.  61. 

(r)  Ord.  16  July,  1861,  r.  1 ;  Cons.  Ord.  XXXV.,  r.  61. 
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time  of  sale,  and  also  of  the  proposed  mode  of  lotting,  is 
reqnired  («). 

Any  one  may  be  appointed  to  act  as  the  auctioneer ;  and  a  The  anc- 
person  appointed  to  sell  by  auction  under  an  order  of  the  ^^^^^^' 
Court  may  do  so  without  being  licensed  as  an  auctioneer  (t). 
All  or  one  or  more  of  the  members  of  a  firm  may  be  ap- 
pointed   (w).    Where    the    competency    of   the  intended 
auctioneer  is  not  known  at  chambers,  an  affidavit  of  his 
fitness  will  be  required  {v).    Ko  definite  rule  can  be  laid  His  ro- 
down  as  to  what  the  auctioneer's  remuneration  will  be.    It  ^q^^^^ 
varies  according  to  the  magnitude  of  the  property,  the 
trouble  and  expense  of  preparing  for  the  sale,  and  the 
position  of  the  auctioneer  ;  sometimes  it  consists  of  a  com- 
mission on  each  lot  sold,  with  a  fixed  sum  for  each  lot 
unsold,  sometimes  of  a  fixed  sum  for  the  entire  sale,  or  for 
each  lot  sold  or  bought  in  (w). 

The  advertisement  may  be  directed  to  be  inserted  in  a  The  adyer- 
variety  of  papers,  and  to  be  repeated  a  number  of  times  (x),      ™®^  ' 
It  is  usually  only  ordered    to  be  inserted  once  in  the 
Gazette  (y).    Only  one  advertisement  will  be  issued,  unless 
for  some  special  reason  it  be  thought  necessary  to  issue  a 
second,  or  further  advertisements  (sr).     Publicity  is  also 
given  to  the  sale  by  means  of  posting  bills,  prepared  under  Posting 
the  direction  of  the  solicitor  or  auctioneer  (a).  '  ^* 

The  valuation,  where  there  is  to  be  one,  is  generally  Valuation. 

I  ■  Mil  -        -  _  ■  ^     ,,  ^ 

(«)  Ban.  Ch.  Pr.  1157  ;  and  see  ioTm,po8t,  p.  865.  For  the  purpose  of 
lotting  a  preliminary  survey  will  have  been  made* 

(t)  See  ante,  p.  10. 

(tt)  Dan.  Ch.  Pr.  1157,  note  (p). 

(v)  lb.  1167.     (See  form,  post,  p.  366.) 

{to)  Ibid, 

{x)  Cons.  Ord.  XXXV.  r.  35. 

(y)  As  to  stamp  on  advertisement,  see  Dan.  1157,  note  (<). 

(z)  Cons.  Ord.  XXXV.  r.  35. 

(a)  Dan.  Ch.  Pr.  1159.  And,  of  course,  by  distribution  of  the  particu- 
lars or  catalogue. 

-R 
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directed  to  be  made  by  the  auctioneer,  whose  opinion  is  at 
the  same  time  required  as  to  the  price  which  the  property 
ought  to  fetch.  The  valuation  and  opinion  are  verified  by 
an  affidavit,  which  should  state  the  respective  amounts  by 
reference  to  an  exhibit  only,  so  that  the  amounts  may  not 
be  disclosed  by  the  affidavit  when  filed  (b).  The  reserved 
bidding  is  fixed  at  a  subsequent  appointment  at  chambers, 
at  which  it  will  be  necessary  to  produce  the  exhibit  and  an 
office  copy  of  the  affidavit 
Security  to      The  person  appointed  to  receive  the  deposit,  usually  the 

account  for         ,.  ,  i      .         •  •.      j    i     .  i. 

auctioneer,  has,  as  a  rule,  to  give  security  duly  to  account 


deposit 


a.  by 
recogniz- 
ance  : 


b.  by  pay- 
ment into 
court. 


for  and  pay  what  he  may  receive  in  respect  of  the  deposit  (c). 
This  he  does,  at  his  choice,  either  by  entering  into  a  recog- 
nizance, with  one  or  more  sureties,  in  double  the  amount  of 
the  probable  deposit-money,  or  by  paying  into  court  to  a 
separate  account  such  sum,  usually  double  the  amount  of 
the  probable  deposit-money,  as  the  judge  may  approve  {d). 
If  he  elects  to  give  a  recognizance,  the  draft  recognizance 
is  prepared  by  the  solicitor  (e),  and,  on  being  approved  at 
chambers,  is  engrossed  on  parchment  and  acknowledged  by 
the  cognizors  before  some  person  authorized  to  administer 
oaths  in  Chancery.     The  sureties  must  also    make    an 
affidavit  that  they  are  severally  worth  the  sum  for  which 
they  are  bound  by  the  recognizance  (/).    An  office  copy  of 
the  affidavit  is  produced  to  the  chief  clerk,  who  signs  a 
memorandum  of  allowance  in  the  margin  of  the  recogni- 
zance, which  is  then  sent  from  chambers  to  the  Enrol- 
ment Office  and  enrolled.      If,  on  the  other  hand,  the 


(6)  Reg.  8  Aug.   1857,  r.   13 ;  Dan.  Gh.  Pr.  1158.      For  form,  see 
pottf  p.  366. 

(c)  Ord.  16  July,  1861,  r.  3  ;  Cons.  Ord.  XXXV.  r.  61. 

id)  Dan.  Cb.  Pr.  1158. 

(e)   See  Dan.  Forms,  No.  1117. 
^  (/)  lb.  No.  1118. 
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person  appointed  to  receive  the  deposit  prefers  to  give 
fiecurity  by  paying  a  sum  of  money  into  court,  the  solicitor 
takes  ont  a  summons  for  leave  to  make  the  payment,  an 
order  is  drawn  np  by  the  registrar,  and  the  money  is  paid 
into  court  in  the  ordinary  way.  If  desired,  directions  for 
the  investment  of  the  money  will  be  embodied  in  the 
order  {g). 

The  expense  connected  with  the  giving  of  security  is  so  Security 
considerable  that  security  is  not  often  required  on  sales  of  *^™^*_™®® 
small  properties,  or  where  the  parties  are  all  siii  juris  and  quired, 
agree  to  waive  it  {h) ;  and,  to  save  the  expense  of  enrolling 
and  vacating  the  enrolment  {i)  of  a  recognizance,  it  is  the 
practice   at  some  of  the  chambers  to  defer  sending  tlie 
recognizance  to  the  Enrolment  Office  till  the  time  fixed  for 
the  payment  of  the  deposit  into  court  has  expired,  when,  if 
such  payment  be  duly  made,  the  enrolment  becomes,  of 
course,  unnecessary  (/). 

Some  time  before  the  sale,  a  print  of  the  particulars  and  Communi- 
conditions,  signed  by  the  chief  clerk,  a  note,  signed  by  him,  chief^cierk 
of  the  reserved  bidding,  if  any,  under  a  sealed  cover,  forms  to  auc- 
of  a  bidding  paper,  and  of  an  affidavit  of  the  result  of  tlie  *^°'*®®'* 
sale,  and  also  printed  directions,  as  to  keeping  the  reserved 
bidding  secret,  as  to  the  mode  of  conducting  the  sale,  and  as 
to  returning  the  particulars,  conditions  and  affidavit  of  the 
result,  are  forwarded  to  the  auctioneer  by  the  chief  clerk, 
either  directly  or  through  the  solicitor  (Jc). 

By  these  directions  the  auctioneer  is  instructed  not  to  Secrecy  as 

to  reserved 
^    '     ~ —  bidding. 

{g)  Dan.  Ch.  Pr.  1159. 

(h)  Seton,  1397. 

(t)  See  infra^  p.  247. 

(;)  Dan.  Ch.  Pr.  1159,  note  (t). 

(k)  lb.  1160.  For  forms  of  directions  to  the  auctioneer  as  to  the  con- 
duct of  the  sale,  and  of  bidding  paper  and  affidavit  of  the  result,  see 
Dan.  Forms,  Nos.  1120  e£  geq. ;  and  pott,  pp.  367-370. 

B  2 
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open  the  note  of  the  reserved  bidding  until  the  time  of  sale, 
and  not  to  divulge  the  reserved  bidding  to  any  one^  either  at 
or  at  any  time  after  the  sale.    Where,  however,  after   an 
ineffectual  attempt  to  sell  the  property  by  auction,   the 
reserved  bidding  was  divulged  by  the  auctioneer's  clerk, 
contrary  to  the  express  instructions  given  to  his  master. 
Lord  Komilly,  M.R.,  held  a  purchaser  at  the  reserved  price 
to  his  bargain  and,  in  giving  judgment,  said :  "It  is  Tery 
usual  that  the  reserved  bidding  is  known,  and  it  is  the  con- 
stant practice  for  persons  to  take  it  (the  property)  at  the 
reserved  bidding  (Z)." 
Proceed-         The  sale,  at  which  the  solicitor  should  be  present  (m), 
1^.       ^  must  be  conducted  in  strict  accordance  with  the  chief  clerk's 
directions  (n).    The  auctioneer  must  be  careful  to  make 
the  proper  entries  in  the  bidding  paper  himself,  and  to  see 
that  it  is  duly  signed  by  the  purchaser  (o).    It  has  been 
said,  indeed,  that  the  Statute  of  Frauds  does  not  extend  to 
sales  by  the  Court  {p) ;  but  in  practice  the  purchaser  is 
always  required  to  sign  the  bidding  paper.    Where  there  is 
a  reserved  bidding,  if  no  one  bids  so  much  as  the  reserve, 
the  auctioneer  must  declare  that  the  property  is  not  sold, 
but  has  been  bought  in  on  account  of  the  persons  interested 
in  or  entitled  to  the  property  (q).    The  Court  does  not  bind 


{I)  Else  V.  Barnard,  28  Beav.  228  ;  cf.  Bousfidd  v.  Hodges,  33  Bear. 
90  ;  Double  ▼.  Lucy,  4  Hare,  811.  The  chief  clerk  may  use  his  discretion 
as  to  comxnanicating  the  reserved  bidding  to  the  parties,  or  any  of  them, 
or  their  soUcitors ;  Ord.  16  July,  1861,  r.  2 ;  Cons.  Ord.  XXXV.  r.  61 . 
Cf.  ante,  p.  141. 

(m)  Dan.  Ch.  Pr.  1161. 

(n)  A  sale  in  a  manner  different  from  that  directed  by  the  judgment  of 
the  Court,  unperfected  by  conveyance,  wiU  be  treated  as  a  nuUity ;  An- 
nedey  v.  A^wrst,  8  P.  Wms.  282  ;  Ex  parte  Htighes,  6  Yes.  617 ;  Bowen 
y.  Evans,  IJ.  &  L.  178,  266  ;  Dart,  1196. 

(o)  See  form  of  bidding  paper,  post,  p.  868. 

Ip)  Att.'Gen,  v.  Day,  1  Yes.  218 ;  Lord  v,  lord,  1  Sim.  60Z. 

{q)  Ord.  16  July,  1861,  r.  2. 
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itself  by  a  condition  to  accept  the  highest  bidding  (r);  but, 
in  the  absence  of  special  circumstances,  the  best  bidder  is, 
of  course,  declared  the  purchaser  («).  In  a  case  where  thd 
offer  of  the  highest  bidder  was  rejected,  in  the  belief  that  he 
was  of  insufficient  means,  and  the  next  bidder  was  declared 
the  purchaser,  the  Court  did  not  treat  the  sale  as  Yoid,  but 
seems  to  have  considered  that  the  highest  bidder  should 
have  moYcd  that  he,  instead  of  the  other,  might  be  declared 
the  purchaser  {t). 

Although,  bj  the  8th  section  of  the  Sale  of  Land  by  Poffexs. 
Auction  Act,  1867  {u),  nothing  in  that  act  contained  is  to 
affect  "any  sale  of  land  made  under  or  by  Yirtue  of  any 
order  of  the  High  Court  of  Chancery,**  it  can  hardly  be 
doubted  that  the  employment  of  a  puflTer  {v)  would  not  now 
be  permitted  upon  a  sale  by  the  Court  any  more  than  upon 
any  other  sale.  It  was  said  in  a  modem  case  {w)  that  "the 
Court  ought  not  to  be  less  strict  as  to  sales  under  its  own 
order  than  as  to  sales  out  of  Court " ;  and  in  a  more  recent 
case  {x)  the  5th  section  of  the  act(y)  was  directly  applied  to 
a  sale  by  the  Court,  and,  the  conditions  stating  that  the  sale 
was  subject  to  a  reserved  bidding,  that  was  held  to  preclude 
the  Tender  from  employing  a  person  to  bid  up  to  the 
reserve,  he  not  having  expressly  stipulated  for  the  right  to 
do  80.  It  had  long  before  been  decided  that  if  a  person 
without  authority  interfered  and  bid  at  the  sale,  though 
only  to  prevent  a  sale  at  an  undervalue,  the  Court  would 


(r)  In  re  CosteOo's,  2  J.  &  L.  244. 

(i)  1  Bay.  595. 

(t)  Hughes  y.  Lipacombe,  6  Hare,  142  ;  Dart,  1199. 

(u)  See  the  yarious  proyisions  of  the  act  set  out  ante,  pp.  136,  137. 

(r)  For  a  definition  of  **  puffer,"  see  ante,  p.  131. 

(w)  Dimmock  v.  HalleU  (1866) ;  see  anU,  p.  140. 

(X)  GiUicU  y.  GiUiat  (1869) ;  see  anU,  p.  138. 

(y)  See  ante,  p.  136. 
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hold  him  to  his  purchase  (z).  It  may  be  observed  also  that 
by  the  rules  of  the  Court  the  reserved  bidding,  where  there 
is  one,  must  be  made  one  of  the  conditions  of  sale  under 
which  the  property  is  sold  {a);  and  that,  in  his  affidavit  of 
the  result,  the  auctioneer  has  to  depose  to  having  conducted 
the  sale  in  a  fair,  open  and  candid  manner  (J). 
Bidding  In  a  casc  where  it  was  discovered  that  the  person  who  had 

petenTp^'r-  ^^^  declared  the  highest  bidder  was  insane  at  the  time  of 
8on  (c).  bidding  the  Court  refused  to  let  the  next  bidder  stand  as 
purchaser,  although  all  the  parties  consented ;  but  ordered 
a  resale  (d).  It  has  been  suggested  that  the  Court  might 
have  treated  the  second  best  bid  as  an  offer  to  purchase  by 
private  contract  (<?). 
Affidavit  of     The  Ordinary  conditions  of  sale  fix  a  time  at  which  the 

0^6*1^1  ^^^®^  ^^®r^  ^^^^  ^^^^^  ^^®  ^^^^^  ^^  *^^®  ^®-    "^^  enMe  the 
chief  clerk  to  do  this,  the  auctioneer  has,  after  the  sale, 

to  make  an  affidavit  of  the  result  (/);  and  of  this  affidavit 
an  office  copy,  with,  as  exhibits,  the  bidding  paper  and  par- 
ticulars and  conditions  forwarded  to  the  auctioneer  by  the 
chief  clerk,  must  be  left  at  chambers  at  least  a  clear  day 
before  the  day  appointed  for  the  result  to  be  certified  (g). 
The  Chief  A  certificate  of  the  result  is,  upon  the  day  appointed,  settled 
o '^  ^^  *^^  signed  by  the  chief  clerk,  and,  at  the  expiration  of  four 
clear  days,  adopted  and  signed  by  the  judge,  and  filed, 
unless  an  application  to  discharge  or  vary  it  is  made  in  the 
interval  (h), 

{z)  Ndthorpey.  Pennyman,  14  Ves.  517  ;  see  1  Dav.  597.     The  person 
who  interfered  in  this  case  was  the  solicitor  of  one  of  the  parties, 
(a)  Ord.  16  July,  1851,  r.  2. 
(6)  See  form,  post,  p.  369. 
(c)  Of.  anUf  pp.  122  et  seq* 
{d)  Blachbeard  v.  Lindigren,  1  Cox,  205. 
(e)  Dart,  1199,  note  (z). 
if)  See  form,  post,  p.  871. 

Q)  B«g.  8  Aug.  1857,  r.  15  ;  Dan.  Ch.  Pr.  1161,  1162. 
(A)  Cons.  Ord.  XXXV.  rr.  48,  49 ;  Morgan,  153. 
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The  affidavit  of  the  result  of  the  sale  is  equally  necessary, 
"when  the  attempt  to  sell  has  failed  (*). 

Where  a  deposit  has  been  received  at  the  sale,  the  cer-  Payment 
tificate  appoints  a  day  for  payment  of  it  into  court ;  and  if  ^^*?  ^^^^ 
it  is  not  paid  in  by  that  day,  a  summons  may  be  taken  out 
and  served  on  the  recipient  that  he  may  be  ordered  to  pay 
it  into  court  within  a  limited  time  and  to  pay  the  costs  of  the 
application,  and  the  order  may  then  be  drawn  up,  endorsed, 
served  and  enforced  like  other  orders  directing  a  payment  to 
be  made  ;  or^  by  consent,  instead  of  a  separate  order,  a 
direction  for  such  payment  may  be  added  to  the  purchaser's 
order  for  the  payment  into  court  of  the  balance  of  his 
purchase-money  (J).  In  practice  the  auctioneer  hands  over 
the  deposit  to  the  solicitor,  for  the  latter  to  pay  it  into 
court  (k). 

As  soon  as  he  has  paid  the  deposit  into  court,  or,  where  Release  of 
no  deposit  has  been  paid  at  the  sale,  inmiediately  after  the  security  to 
day  appointed  for  the  result  to  be  certified,  the  auctioneer  or  deposit, 
other  person  who  has  given  security  to  account  for  the 
deposit  may  apply  by  summons  to  have  his  recognizance 
vacated,  or  the  sum  which  he  paid  into  court  as  security  paid 
out  to  him  again  (l).    This  application  must  be  supported 
by  the  production  of  an  office  copy  of  the  chief  clerk's 
certificate  of  the  result  of  the  sale,  and  office  copies  of  the 
recognizance  and  the  Accountant  General's  certificate  of  the 
payment  into  court  of  the  deposit,  if  any  (m).    The  enrol- 
ment of  the  recognizance  will  be  vacated  by  the  Clerk  of 
Enrolments  on  production  of  the  order  {n). 

{%)  Dan.  Ch.  Pr.  1162. 
(;•)  Seton,  1187  ;  Dan.  Ch.  Pr.  1162. 
(i)  See  ante,  p.  178,  note  (»). 

(I)  The  affidavit  of  the  result  of  the  sale  sets  forth  the  particulars  of  any 
deposits  received  by  the  person  appointed  to  seU. 
(m)  Dan.  Ch.  Pr.  1162-3. 
(n)  lb.  1168. 
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His  security  being  liberated  and  his  charges  (o)  paid, 
the  auctioneer  has,  as  a  rule,  no  further  interest  in  the 
sale.    But  circumstances  may  still  occur  which  will  again 
render  his  services  necessary  ;  for  the  sale  is  not  yet  com- 
plete, and  the  proceedings  may  still  be  reopened. 
Beopening      The  certificate  of  the  result  of  the  sale  is  not  absolate 
dings!        ^^*'^1  eight  clear  days  have  elapsed  from  the  date  of  its  bein^ 
filed  :  until  that  interval  has  passed,  the  highest  bidder  has 
not  become  the  purchaser  with  the  rights  and  liabilities  of  an 
owner  (p).    Formerly  the  highest  bidder  was  very  uncertain 
of  his  bargain  during  this  interval ;  for  the  Court  would 
order  the  biddings  to  be  opened,  and  the  estate  again  put  up 
for  sale,  merely  on  another  person  offering  a  substantially 
higher  price  {q);  but  much  inconvenience  was  found  to  arise 
from  this  practice,  and  it  was  at  length  put  an  end  to  by 
the  Sale  of  Land  by  Auction  Act,  1867  (r),  the  7th  section 
of  which  enacts  "  that  the  practice  of  opening  the  biddings 
on  any  sale  by  auction  of  land  under  or  by  virtue  of  any 
order  of  the  High  Court  of  Chancery  shall  from  and  after 
the  time  appointed  for  the  commencement  of  this  act  (s)  be 
discontinued,  and  the  highest  bo7id  fide  bidder  at  such  sale, 
provided  he  shall  have  bid  a  sum  equal  to  or  higher  than 
the  reserved  price,  if  any,  shall  be  declared  and  allowed  the 
purchaser,  unless  the  Court  or  Judge  shall,  on  the  ground  of 


(o)  See  aupraf  p.  241. 

(p)  15  &  16  Vict.  c.  80,  8.  34 ;  Cons.  Ord.  XXXV.  r.  52  ;  ExparU 
Mmor,  11  Yes.  569  ;  Twigg  r.  F^ld,  18  Yes.  517  ;  Palmer  v.  Goren, 
4  W.  R.  688  ;  Bridger  v.  Penfold,  1  K.  &  J.  28  ;  Barlow  v.  Osborne^ 
6  H.  L.  C.  556 ;  but  as  to  life  estates,  see  Anson  v.  Towgood,  1  J.  &  W. 
637  ;  Veaey  y.  Eltoood,  8  Dr.  &  War.  74 ;  as  to  reTertdons  :  1  Bav.  598. 

(q)  See  MiUican  y.  Vanderplanikt  11  Hare,  136  ;  JSwing  r.  Waite, 
L.  K.  1  £q.  440. 

(r)  30  &  81  Vict,  c  48.  See  also,  as  to  sale  by  priyate  contract,  In  rt 
BarOat,  16  Ch.  D.  561 ;  50  L.  J.  Ck.  205. 

(<)  Tke  Ist  of  August,  1867^ 
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irand  or  improper  conduct  in  the  management  of  the  sale, 

npoH  the  application  of  any  person  interested  in  the  land, 

such  application  to  be  made  to  the  Court  or  Judge  before  the 

chief  clerk's  certificate  of  the  result  of  the  sale  shall  have 

become  binding,  either  open  the  biddings,  holding  such 

\)idder  bound  by  his  bidding,  or  discharge  him  from  being 

the  purchaser  and  order  the  land  to  be  resold  upon  such 

tenxiB,  as  to  costs  or  otherwise,  as  the  Court  or  Judge  shall 

think  fit."    Misconduct,  to  cause  the  biddings  to  be  opened 

since  the  act,  must  be  such  misconduct  as  borders  on  fraud  (t) ; 

if,  however,  such  misconduct  be  proved,  the  Court,  it  seems, 

^viU  set  aside  the  purchase,  though  absolutely  confirmed  (u). 

Where  the  party  conducting  the  sale  purchased,  without 

permission  to  bid  and  under  a  feigned  name,  the  Court,  even 

after  the  purchase  had  been  confirmed,  ordered  the  estate  to 

be  put  up  again  at  the  price  for  which  he  had  bought  it ; 

and  if  there  should  be  no  higher  bidding,  he  was  to  be  held 

to  his  purchase  (v). 

Either  before  or  after  the  certificate  has  become  binding,  Substi- 
the  Court  will  discharge   the  purchaser    and    substitute  charor.^'^' 
another,  upon  the  latter  first  bringing  the  purchase-money 
into  court  {ta).    The  application  for  this  purpose  is  made  by 
summons  (x). 

Where  the  whole  or  any  part  of  the  property  remains  Course  ta 
unsold,  it  may  be  again  offered  for  sale  in  the  same  manner,  ^^^"wji  » 
and  no  new  order  of  the  Court  will  be  necessary  ;  but  leave  no  sale 
must  be  obtained  at  chambers,  when  a  new  time  will  be  ®ff®®*^- 


(t)  GriffiUu  y.  J<ynM,  L.  R.  16  Eq.  279 ;  42  L.  J.  Ch.  478  ;  Ddvu  v. 
Ddvtt,  L.  E.  20  Eq.  77  ;  Brown  v.  Oahhott,  38  L.  J.  Ch.  717. 
(tt)  Guut  Y.  Smyihe,  L.  B.  4  Cb.  551 ;  89  L.  J.  Ck.  536. 
(u)  Sidny  v.  Ranaer  (1841),  12  Sim.  118  ;  see  Dart,  1196. 
(v)  MiUer  r.  SmUhy  6  Hare,  609. 
{z)  Seton,  1409. 
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Resale. 


appointed,  and  the  necessary  modifications  made  in  the  par- 
ticulars and  conditions  {y).  If  it  is  projwsed  to  sell  the 
property  in  any  other  way  than  by  public  auction,  a  fresh 
order  must  first  be  made  by  the  Court  (2). 

Where  a  resale  is  ordered,  the  proceedings  are  the  same 
as  upon  an  original  sale.  It  is  doubtful  whether  the  estate 
could  be  reallotted  without  a  special  order,  made  on  special 
reasons  {zz). 


Sale,  by 
order,  of 
personal 
property. 


Sale  of 
goods  taken 
in  execu- 
tion. 


Who  sells. 


Custody  of 
goods  until 
sold. 


II.  Sales  hj  oi^der  or  under  process  of  a  County  Court, 

Personal  property  directed  by  an  order  of  a  County  Court 
to  be  sold  must  be  sold  under  the  superintendence  of  the 
high  bailiff  by  public  auction,  unless  the  court  directs  other- 
wise {a). 

By  the  County  Courts  Act,  1840  (Z>),  s.  106,  the  high 
bailiff  of  a  County  Court  has  power  to  appoint  brokers  and 
appraisers  for  the  purpose  of  selling  or  valuing  goods  taken 
in  execution  under  the  act,  and  to  direct  security  to  be 
taken  from  them  for  the  faithful  performance  of  their  duties ; 
and  no  such  goods  may  be  sold  to  satisfy  the  warrant  of 
execution,  except  by  a  broker  or  appraiser  so  appointed* 
Until  sale,  such  goods  must  be  deposited  in  a  fit  place,  or  a 
fit  person  approved  by  the  high  bailiff  may  be  put  in  pos- 


(y)  Dan.  Ch.  Pr.  1163. 

(2)  Berry  y.  Gibbons,  L.  R.  15  Eq.  150  ;  42  L.  J.  Ch.  231. 

{zz)  Dart,  1204,  referring  to  Ward  v.  Cooke,  9  Sim.  87  ;  JIumpItries  v. 
Jtoberts,  6  Jur.  680. 

(a)  County  Court  Rules,  1875,  0.  XVIII.  r.  16  ;  of.  0.  II.  r.  82  : 
' '  Where  any  personal  property  is  directed  to  be  sold  by  auction,  detained 
or  preserved,  the  high  Itailiif  shall,  if  the  court  so  direct,  superintend  such 
sale,  detention  or  preservation." 

(6)  9  &  10  Vict.  c.  96. 
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session  of  them  (c).    The  fee  for  keeping  possession  until  Possession 
Bale,  including  expenses  of  removal,  storage  and  all  other  ®®* 
expenses,  is  per  day,  not  exceeding  five  days,  sixpence  in  the 
pound  on  the  value  of  the  goods  seized,  to  be  fixed  by 
appraisement  in  case  of  dispute  (d) ;  but  no  possession  fee  is 
payable,  where  the  execution  is  paid  out  at  the  time  of  the 
levy,  unless  the  possession  has  necessarily  lasted  more  than 
half  an  hour  (e).    The  goods  may  not  be  sold,  except  at  the  Time  of 
written  request  of  the  owner,  until  the  end  of  five  days  after       * 
the  day  on  which  they  were  taken,  unless  they  are  of  a 
perishable  nature  (/) ;  nor  are  they  to  be  appraised  until  of appraise- 
the  fifth  day  of  the  bailiff's  holding  possession,  ''unless 
Inhere  the  goods  are  of  a  perishable  nature,  or  are  sold  at 
the  request  of  the  party  before  the  expiration  of  four  days, 
or  unless  the  goods  are  removed"  (^).     More  must  not  Quantity tc 
be  sold   than   is  necessary  to   satisfy  the  execution  (h).  ®  ^ 
Where    goods   seized    under    County   Court    process    are  Claims  of 
claimed  by  a  third  party,  it  will  be  lawful  to  proceed  to  a  Jfj^^^**^' 
sale  of  the   goods  notwithstanding  the  claim,  unless  the  goods, 
claimant  makes  a  deposit  in  accordance  with  the  72nd  sec- 
tion of  19  &  20  Vict.  c.  108  (*).    The  broker  or  appraiser  is  Charges  for 
entitled  to  have  out  of  the  produce  of  the  goods  sold,  six-  and^i^g. 
pence  in  the  pound  on  the  value  of  the  goods,  for  appraise- 
ment, over  and  above  the  stamp  duty  {j),  and,  for  advertise- 


{c)  9  &  10  Vict.  c.  95,  s.  106.  The  high  bailiff  may  from  time  to  time 
appoint  snch  and  so  many  persons  for  keeping  possession  as  shaU  appear  to 
him  to  be  necessary,  and  may  direct  security  to  bo  taken  from  them  ;  ibid. 

{d}  Schedule  A  to  Treasury  Order  of  26  October,  1875. 

(e)  County  Court  Rules,  1876,  0.  XXXVI.  r.  7. 

(/)  9  &  10  Vict.  c.  95,  s.  106. 

(J)  County  Court  Rules,  1875,  0.  XXXV'I.  (Costs),  r.  8. 

(A)  IStead  r.  Gcucoigtie,  8  Taunt.  527  ;  Aldred  y.  ConstaMe,  6  Q.  B. 
370  ;  8  Jur.  956  ;  Cook  v.  Palmer,  6  B.  &  C.  739  ;  9  D.  &  R.  723, 

(i)  The  County  Courts  Act,  1856 ;  Cramer  v.  Matthews,  7  Q.  B.  D. 
425.    See  the  text  of  the  section,  post,  p.  441. 

(j)  See  Chapter  III.  ante,  p.  43. 
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ments,  catalogues,  sale,  commission,  and  delivery  of  the 
goods,  one  shilling  in  the  pound  on  the  net  produce  of  tlie 
sale  (k)^ 

III.    Saks  under  Distraints  for  Rent. 

Whatiia  By  the  common  law,  a  landlord,  that  is,  a  person  to 
distress,  -whom  rent  is  payable  and  who  has  the  immediate  re- 
version in  the  property  out  of  which  the  rent  issaes,  has, 
as  soon  as  the  rent  is  in  arrear,  a  right  to  enter  upon  the 
property  and  seize,  with  certain  exceptions,  any  goods  or 
cattle  he  may  find  there,  and  to  hold  them  as  a  pledge  or 
security,  until  the  rent  in  arrear  is  paid  ;  and  it  matters  not 
'  whether  the  goods  so  seized  are  the  goods  of  the  tenant  or 

of  a  stranger  (a).    To  this  right  a  power  to  sell  the  goods 
seized  has  been  added  by  statute  {V).    It  is  to  this  remedy 
that  the  term  distress  is  properly  applied,  although  many 
law-writers  have  used  it  to  signify  indifferently  the  remedy, 
the  process,  and  the  goods  seized  (c). 
Sale  nnderj     This  remedy,  being  the  most  effectual  means  that  a  land- 
usiSuy^by  ^^^^  ^^®  ^^  recovering  his  rent  when  in  arrear,  is  frequently 
auction,      resorted  to  ;    and  the  sale  is  usually  effected  by  public 
auction.    The  landlord  may  himself  levy  the  distress,  but 
Auctioneer  generally  an  agent  or  bailiff  is  employed;    and  it  is  a 
^^yrc        common  practice  in  the  country,  especially  in  the  case  of 
small  holdings,  to  employ  an  auctioneer  as  bailiff,  and  to 
entrust  the  whole  management  of  the  distress  to  him. 
Distress  The  bailiff  should  receive  from  his  employer  an  au- 

warrant. . 

{h)  9  &  10  Vict.  c.  95,  s.  106.  As  to  the  remuneration  of  seveial 
brokers  employed,  see  the  text  of  the  section,  jpoH,  p.  440.  As  to  licence, 
see  ant€f  p.  10. 

(a)  Gilbert  on  Distresses,  35. 

(6)  2  W.  &  M.  sess.  1,  c.  5. 

(c)  Gilbert  (on  Bents),  92  ;  3  BL  6. 
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thoritj  in  writing,  called  a  "distress  warrant'*  (rf).  This 
authority  has  the  effect  of  a  guarantee  from  the  landlord 
to  the  bailiff  that  the  former  has  a  legal  right  to  distrain 
and  will  indemnify  the  latter  against  any  loss  or  expense  he 
may  incur  by  reason  of  the  absence  of  such  right,  but  it 
will  not  protect  him  from  the  consequences  of  any  act  he 
may  do  outside  his  authority,  or  from  the  consequences  of 
any  negligence  or  irregularity  on  his  part  in  proceeding 
with  the  distress  (e).  While,  therefore,  except  where  he  has 
reason  to  doubt  his  employer's  solvency,  the  bailiff  will  not, 
as  a  rule,  be  concerned  to  inquire  into  the  right  of  his 
employer  to  distrain,  it  is  on  the  other  hand  necessary  that 
he  should  have  an  accurate  knowledge  of  his  duties  as  bailiff^ 
and  of  the  forms  and  precautions  which  a  bailiff  must  observe. 
On  this  account  it  is  intended  to  refer  only  shortly  to 
those  conditions  without  which  the  right  to  distrain 
cannot  exist,  and  to  mention  only  a  few  special  cases  in 
which  persons  not  in  the  position  of  simple  landlords  can 
exercise  that  right ;  while  the  duties  of  the  bailiff  in  con- 
ducting the  seizure  and  sale  will  be  considered  somewhat 
more  in  detail  (/). 

In  order  that  a  person  may  distrain  of  common  right :  Conditions' 
(1)  he  must  have  a  reversion  (^)  in  the  premises  out  of^^^ga; 
which  the  rent  issues  (h)  ;   (2)  there  must  be  an  actual 
demise  at  a  fixed  rent,  subsisting  at  the  time  the  distress  is 
made  (*)  ;  and  (3)  the  rent  must  be  in  arrear  {J). 


((Q  See  forms,  post^  p.  372. 
{e)  See  also  it^fru,  pp.  258  et  seq. 

(/)  Upon  the  subject  of  distress  generally,  see  Woodf.  Ch.  XL 
[g)  *^  A  reyeision  is  where  a  residue  of  the  estate  always  doth  continue 
in  him  that  made  the  particular  estate." — Co.  Lit.  226. 
{h)  Gilbert  on  Distresses,  24  ;  2  Bac.  Abr.  196. 
(i)  GKlb.  26  ;  Co.  Lit.  96  a  ;  Bull.  119. 
U)  BuU.  119. 
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1.  The  The  power  is,  of  common  right,  incident  only  to  the  rever- 

distmin      ^ion  ;  SO  that,  if  a  lessor  assign  his  reversion,  his  right  to 
is  incident  distrain  is  gone,  and  he  can  only  recover  by  an  action  (Z-), 
version. "    iinless  he  have  reserved  to  himself  a  right  of  entry  and 
distress  by  contract  with  the  lessee  (?)  ;  but  if  he  grant  a 
lease  to  commence  after  the  expiration  of  the  subsisting 
lease,  his  reversion  will  still  enable  him  to  distrain  under 
the  earlier  lease  (m). 
Tenant  Any  reversion,  however  small,  will  suflSce  ;  so  that,  if  a 

ting/*"      lessee  sublet  for  a  term  shorter  than  his  own,  though  but 
by  one  day,  he  can  distrain  (n) ;  but  not  if  he  assign  his 
lease.   And  it  has  been  held  that  a  tenant  from  year  to  year, 
subletting  from  year  to  year,  may  distrain  (o). 
Mortgagor.      If  the  landlord  has  assigned  his  reversion  by  way  of 
mortgage,  he  cannot  distrain  for  arrears  of  rent  due  under  a 
lease  prior  to  the  mortgage  (p)  ;    but  if,  as  is  usually  the 
case,  the  mortgagor  is  permitted  by  the  mortgagee  to  con- 
tinue in  the  receipt  of  the  rents,  he,  during  such  permission, 
is  presumed  by  the  law  to  have  authority  from  the  mortgagee, 
if  it  should  become  necessary,  to  realize  the  rent  by  distress, 
and  to  distrain  for  it  in  the  mortgagee's  name,  as  his 
bailiff  (q).    If  the  lease  was  granted  after  the  date  of  the 
mortgage,  although  this  would  be  void  as  against  the  mort- 
gagee, yet  it  is  good  as  between  the  mortgagor  and  his 


(h)  Gilb.  24  ;  2  Bac.  Abr.  106 ;  Bull.  26. 

(Z)  BuU.  54  ;  Prcece  v.  Coirie,  5  Bing.  24  ;  2  M.  &  P.  57  ;  Paseoe  ▼. 
Paseoe,  8  Bing.  N.  C.  898  ;  5  Scott,  117  ;  3  Hodges,  188. 

(m)  Smith  v.  Daij,  2  M.  &  W.  684  ;  M.  &  H.  135  ;  Blackford  y.  Coir, 
5  C.  B.  N.  S.  514. 

(n)  Bull.  54  ;  Woodf.  384  ;  Wade  v.  Marsh,  Latch,  211. 

(o)  OxUy  V.  James,  13  M.  &  W.  209  ;  Curtis  y,  Wheeler,  1  Moo.  k  M. 
493 

(p)  Bull.  74  ;  Woodf.  387. 

(q)  Trent  v.  Hunt,  9  Exch.  14  ;  22  L.  J.  Ex.  318  ;  17  Jur.  899. 
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tenant)  at  any  rate,  until  the  mortgagee  interferes  ;  and  the 
mortgagor  may  distrain  for  rent  due  under  it  (r). 

A  mortgagee,  after  giving  notice  of  his  mortgage  to  the  Mortgagee. 
tenant,  is  entitled  to  receive  rent  due  under  a  lease  prior  to 
the  mortgage,  and  may  distrain  for  it  (s) ;  but  if  the  lease 
be  subsequent  to  the  mortgage,  mere  notice  is  not  enough  (t) : 
there  must  be  something  amounting  to  consent  on  the  part 
of  the  tenant,  such  as  a  payment  of  rent,  or  acquiescence  in 
a  notice  calling  on  him  to  pay  rent  (w),  in  other  words,  a 
tenancy,  express  or  implied,  must  exist  between  the  tenant 
and  the  mortgagee.  A  mortgagee  may  also  distrain,  when 
by  the  attornment  clause  in  the  mortgage  deed  the  mortgagor 
has  become  tenant  to  the  mortgagee  ;  and  he  may  do  so, 
even  though  he  have  not  executed  the  deed,  if  it  be  only 
a  tenancy  at  will  or  for  a  term  for  which  a  deed  is  not 
necessary  (v). 

Executors  and  administrators  may  by  statute  (w)  distrain  Executors 
upon  land  demised  for  any  term  or  at  will  for  arrears  of  rent  ^^^.^f' 

'^  •'  ministra- 

due  to  the  lessor  or  landlord  during  his  life-time  in  the  same  tors, 
manner  as  he  might  have  done,  and  such  aiTcars  may  be 
distrained  for  after  the  end  or  determination  of  the  term,  or 
lease  at  will,  provided  that  the  distress  be  made  within  six 
calendar  months  after  the  determination  of  the  term  or 
lease  and  during  the  continuance  of  the  possession  of  the 


(r)  Per  Alderson,  B.,  9  Exch.  at  p.  22. 

(«)  Moss  V.  GaUinwrey  1  Doug.  266  ;  1  Sm.  L.  C.  269  ;  Pope  v.  Biggs, 
9  B.  &  C.  245. 

(t)  Evans  r.  EUiot,  9  A.  &  E.  342 ;  1  W.  W.  &  H.  144  ;  1  P.  &  D. 
256. 

(tt)  Rogers  t.  Humphreys^  4  A  &  E.  299  ;  5  N.  &  M.  511 ;  1 H.  &  W. 
625. 

{v)  That  is,  not  more  than  three  years,  at  a  rent  of  not  less  than  two- 
thirds  of  the  improved  value.  Morton  v.  Woods,  9  B.  &  S.  632  ;  L.  B. 
4  Q.  B.  293  ;  37  L.  J.  Q.  B.  81  ;  17  W.  R.  414. 

(«)  32  Hen.  YIIL  c.  37,  s.  1 ;  3  &  4  Wm.  IV.  c.  42,  ss.  37,  38. 
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tenant  from  whom  the  arrears  are  due.  Executors  may  dis- 
train at  once^  before  probate  (x) ;  bnt  administrators  cannot 
do  so  before  the  grant  of  letters  of  administration  (y).  Where 
there  are  seyeral  executors  or  administrators^  they  being  in 
law  one  person,  either  all  may  join  in  distraining,  or  one 
may  distrain  alone  for  the  whole  rent  due  (^).  Where  a 
lessee  dies  before  the  expiration  of  the  term,  and  his 
executors  or  administrators  continue  in  possession,  a  distress 
may  be  taken  for  the  whole  amount  of  rent  due  during  the 
term  (a),  not  exceeding  six  years. 

Husband  A  married  woman  can  in  no  case  distrain  alone  (b),  though 
she  may,  in  some  cases,  as  when  she  has  a  freehold  estate  in 
the  lands,  join  her  husband  in  making  a  distress  ;  bat,  as  a 
general  rule,  a  husband  may  distrain  alone  for  all  rent  due 
in  the  right  of  his  wife,  whether  it  accrue  to  her  in  her  own 
right  or  as  executrix  or  administratrix  (c)  ;  and  he  may 
distrain  after  her  death. 

Joint  ten-  Where  there  are  several  landlords  haying  a  joint  interest 
in  the  premises  (as  is  generally  the  case  with  mortgagees, 
trustees  and  executors),  in  which  case  they  are  legally 
denominated  joint  tenants,  they  hold  by  one  title  and  one 
right,  and  cannot,  therefore,  have  separate  distresses  ;  but 
one  may  distrain  for  rent  due  to  himself  and  the  others,  even 
without  their  express  authority  (d),  and  may  appoint  a 
bailiff  to  distrain  for  the  rent  due  to  all  (e). 


(x)  Whitehead  v.   Taylor,  10  A.  &  E.  210 ;  2  P.  &  D.  867  ;  4  Jur. 
247  ;  cf.  WooUey  v.  Clark,  5  B.  &  Aid.  744  ;  1  D.  &  R.  409. 
(y)  Kecne  v.  Dee,  1  Ale.  &  N.  496  n. 
(z)  Bull.  67,  &  infra. 

(a)  Wms.  on  Ezors.,  Sth  ed.,  2009. 

(b)  Bull.  54. 

(c)  32  Hen.  VIII.  c.  87,  s.  3. 

{d)  Leigh  v.  Shepherd,  2  B.  &  a  465  ;  5  Moore,  297. 

{e)  Bofnman  v.  Ifo/man,  4  Bing.  562  ;  1  M.  &  P.  574  ;  S  C.  &  P.  231. 


JUltS. 
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Bat  where  several  landlords  are  interested  in  the  premises  Tenants  in 
as  tenants  in  common,  they  have  separate  estates,  and  must  ®**°*™®"- 
each  distrain  severallj  ;  or  all  may  join  in  making  one  dis- 
tress for  their  several  shares  (/)  :  one  cannot  distrain  alone 
for  the  others,  except  as  their  agent. 

(2.)  There  must  be  an  actual  existing  tenancy  at  a  fixed  2.  There 
rent  (g)  ;  but  very  slight   circumstances  are  enough  to"^V^*^*° 
imply  this  (/*).     If  the  landlord  puts  an  end  to  a  tenancy  tenancy  at 
by  notice  to  quit,  he  cannot  distrain  for  rent  accruing  due  *  ^^^ 
after  the  date  mentioned  in  the  notice  has  expired  (t),  unless 
the  circumstances  show  a  new  tenancy  after  that  date  (k). 

Under  the  rule  now  under  discussion,  the  landlord  could  Exception  : 
not  distrain  after  the  expiration  of  the  tenancy,  so  that  he  8  Anne, 
lost  this  form  of  remedy  for  any  rent  that  might  then  be  due.  67/ 
To  alter  this  it  was  enacted  by  parliament  (1)  that  persons 
having  rent  in  arrear  upon  any  lease  for  life  or  lives,  or  for 
years,  or  at  will,  ended  or  determined,  might  distrain  within 
six  calendar  months  after  the  determination  of  the  term, 
in  the  same  manner  as  they  might  have  done  if  the  lease 
had  not  determined  ;  provided  that  the  distress  were  made 
during  the  continuance  of  the    landlord's  interest,   and 
daring  the  possession  of  the  tenant  from  whom  the  arrears 
were  due  :  a  power  which  was  by  other  statutes  given  to 
executors  and  administrators  (m). 

Upon  this  statute  it  has  been  decided  that  a  distress  may  be 
made  after  the  six  months,  during  the  period  that  the  tenant, 
according  to  the  custom  of  the  country,  has  the  away-going 


(/)  BuU.  48. 

ig)  GUb.  26  ;  Bunk  v.  UunUr,  5  B.  &  Aid.  322. 

W  Woodf.  116. 

(t)  WiUiams  r.  Stlven,  9  Q.  B.  14  ;  15  L.  J.  Q.  B.  321  ;  10  Jur.  804. 

{k)  Jenner  v.  CUfffft  1  Moo.  k  Rob.  213. 

{D  8  Anne,  c.  14,  ss.  6,  7. 

(m)  Boe  supra,  p.  255. 
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crop  on  the  premises  (w),  or  the  use  of  the  premises  under 
such  custom  (o)  ;   and  the  statute  is  not  confined  to  a 
wrongM  holding  over  by  the  tenant,  but  applies  to  a  case 
where  the  landlord  permits  the  tenant  to  retain  possession 
of  part  of  the  premises  after  the  term  has  expired  {p)  ;  and 
the  distress  may  be  made  during  the  occupation  of  the  tenant's 
executor,    for  arrears   accrued   during    the  tenant's  life- 
time (q). 
3.  Rent         (3.)  The  right  cannot  arise  until  the  rent  is  in  arrear, 
must  be  in  lY^^A,  is,  until  after  midnight  on  the  day  on  which  it  falls 
due  (r),  or,  if  there  be  a  condition  precedent,  then  until 
after  that  condition  is  fulfilled  {s)  ;  and  the  right  will  be 
destroyed   by  release  under  seal,  payment,   or  anything 
equivalent  to  payment,  such  as  a  proper  tender  of  the 
amount  due  (t). 

It  is  not  absolutely  necessary  that  a  bailiff  employed  to 
effect  a  distress  should  be  armed  with  a  distress  warrant ; 
for,  although  a  man  distrain  without  express  authority,  sub- 
sequent assent  on  the  part  of  the  person  for  whom  the 
distress  was  made  will  cure  the  defect  (w)  ;  but  it  will  not 
be  prudent  in  a  bailiff  to  act  without  a  warrant. 
Warrant,        T^®  distress  warrant  (v)  should  be  signed  by  the  person 
by  whom    who  is  entitled  to  make  the  distress,  and  in  the  case  of  a 
signed.       j^^^*  distress  it  should  be  signed  by  all  the  parties  dis- 


(n)  Beavan  v.  Ddahay,  1  H.  Bl.  6. 
(o)  Knight  v.  Bennett ,  3  Bing.  364. 
( p)  NiUtall  V.  Staunton,  4  B.  &  C.  51  ;  6  D.  &  R.  155. 
(g)  Braithioaite  v.  Cooksey,  1 H.  BJ.  465. 
(r)  Bull.  108  ;  Cutting  v.  Derby,  2  W.  Bl.  1075. 
(i)  Mechden  v.  WaUace,  7  A.  &  E.  64. 
\t)  Woodf.  377.     As  to  tender,  see  infra,  p.  274. 
(u)  Trevillian  v.  Pine,  11  Mo.  112 ;  Duncan  y.  MeHdeham,  3  C.  ftP- 
172  ;  BuU.  130. 
(v)  See  tvpra,  p.  252. 
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training  {w\  or  by  one  only,  to  authorize  a  distress  for  rent 
daeto  all  (x). 

The  warrant  amounts  to  a  representation  that  the  person  its  effect. 
signing  it  has  a  right  to  distrain,  and  therefore  gives,  by 
implication,  an  indemnity  to  the  broker,  extending  to  all 
acts  legally  done  by  him  in  pursuance  of  the  authority  (y) ; 
but  it  will  not  protect  him  from  the  consequences  of  doing, 
in  the  process  of  the  distress  and  sale,  any  improper  act : 
for  instance,  if  he  seizes  goods  privileged  from  distress  {z), 
or  negligently  damages  goods  in  removing  them  (a).  If 
it  is  intended  that  the  bailiff  shall  be  held  harmless  for 
any  act  that  might  otherwise  be  outside  his  authority,  it 
should  be  stated  in  express  terms  upon  the  warrant.  In  a 
case  where,  brokers  being  ordered  to  seize  goods  on  an 
auctioneer's  premises,  third  parties  claimed  the  goods  as 
their  own,  and  the  brokers  required  an  indemnity  from  their 
employer,  which  he  gave  them,  and  the  third  parties  re- 
coyered  in  an  action  damages  against  the  brokers,  it  was 
held  that  the  employer  was  bound  to  make  good  to  the 
brokers  the  loss  they  had  sustained  (jb). 

The  employer,'  though  not  liable  to  the  tenant  iot  acts 
done  by  the  broker  which  are  not  warranted  by  his  autho- 
rity and  are  illegal,  such,  for  example,  as  seizing  fixtures  (c), 
is  liable  for  irregularities  committed  by  him  in  making  and 
conducting  the  distress,  such  as  selling  the  goods  without 


(to)  BvUer*8  Cctae,  1  Leon.  50. 

(x)  Leigh  v.  Shepherdy  2  B.  &  B.  465  ;  Bobinson  v.  Hofman^  4  Bing. 
562. 

(y)  BuUen  &  Leake,  177  ;  Woodf.  417. 

(z)  Toplis  T.  Qrane,  6  Bing.  N.  C.  636  ;  7  Scott,  620. 

(a)  JDra'per  t.  ThomptOTi^  4  C.  &  P.  84. 

(6)  TopZif  T.  Oram,  ubi  supra  ;  and  see  Ibbett  r.  J)e  la  Settle,  6  H.  &  N. 
233  ;  30  L.  J.  Ezch.  44. 

(c)  Freeman  y.  Bosher,  13  Q.  B.  780  ;  18  L.  J.  Q.  B.  340  ;  13  Jur.  881  ; 
cf.  Uwit  T.  JRead,  13  M.  &  W.  834  ;  14  L.  J.  Ex.  295. 

8  2 
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giving  the  usual  notice  (d)  or  without  appraisement  (e)  ; 
and  the  broker  is  not  only  liable  to  the  tenant  for  the  con- 
sequences of  such  irregular  proceedings,  but  if,  through  his 
negligence  or  want  of  knowledge,  the  landlord  is  put  to 
any  loss  (as  he  would  be,  if  the  tenant  recovered  damages 
against  him  in  respect  of  any  such  irregularity),  he  will  also 
be  liable  to  compensate  the  latter  (/). 
At  \vhat         A  distress  before  sunrise  or  after  sunset  is  illegal  (g)  ;  and, 
hour  a  dis-  therefore,  a  distress  must  not  be  made  until  after  sunrise  on 
be  made,     the  day  after  the  last  aiTear  of  rent  falls  due,  and  must  be 
between  the  hours  of  sunrise  and  sunset ;  and  persons  dis- 
training are  bound  to  take  care  that  they  distrain  beyond 
doubt  in  the  day-time,  and  they  ought  not  to  go  so  very  near 
the  limits  as  to  raise  any  question  on  the  subject  (h). 
Where.  The  general  rule   is  that   the    distress    can   only   be 

made  upon  the  lands  or  premises  out  of  which  the  rent 
issues  («).    To  this  rule,  however,  the  following  exceptions 
have  been  created  by  statute  : — The  landlord  may  distrain 
Comroon     Cattle  or  stock  of  his  tenant  depasturing  on  any  common 
appurten-   appendant  or  appurtenant,   or  in  anywise  belonging,   to 
all  t)r  any  part  of  the   premises  demised  (J)  ;    and,  in 
order  to  prevent  tenants  from  avoiding  distresses  by  frau- 
Frauduient  dulent  removal  of  their  goods,  it  was  enacted  by  statute 

rfimo  val 

II  Geo.  II.  c.  19,  s.  i.,  that  "  in  case  any  tenant  or  tenants, 
lessee  or  lessees,  for  life  or  lives,  term  of  years,  at  wiD, 
sufferance  or  otherwise,  of  any  messuages,  lands,  tenements 

■— — —         ■■-       1—^^—  ■     ■  ■  ■  -    > — 

{d)  See  infraj  p.  277. 

(c)  Hasdere  v.  Lemoyne,  5  C.  B.  N.  S.  530  ;  28  L.  J.  C.  P.  103  ;  4  Jur. 
N.  S.  1279.     See  also  infra,  p.  277. 

(/)  Woodf.  417. 

{g)  Tvtton  v.  Darlce^  5  H.  &  N.  647  ;  29  L.  J.  Ex.  271  ;  2  L.  T.  N.  8. 
361  ;  6  Jut.  N.  S.  988. 

(A)  Nixon  T.  Freeman,  29  L.  J.  Ex.  274. 

(t)  Bull.  124  ;  Stat.  Marlb.  52  Hen.  III.  c.  15. 

(j)  11  Geo.  II.  c.  19,  8.  8. 
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or  hereditaments,  upon  the  demise  or  holding  whereof  any 
rent  is  or  shall  be  reserred,  due  or  made  payable,  shall 
fraudulently  or  clfflidestinely  conyey  away,  or  carry  off  or 
from  such  premises,  his,  her  or  their  goods  or  chattels,  to 
prevent  the  landlord  or  lessor,  landlords  or  lessors,  from 
distraining  the  same  for  arrears  of  rent  so  reserved,  due  or 
made  payable,  it  shall  and  may  be  lawful  to  or  for  every 
landlord  &c.,  or  any  person  or  persons  by  him,  her  or 
them  for  that  purpose  lawfully  empowered,  within  the  space 
of  30  days  next  ensuing  such  conveying  away  or  carrying  off 
such  goods  or  chattels  as  aforesaid,  to  take  and  seize  such  goods 
and  chattels,  wherever  the  same  shall  be  found,  as  a  distress 
for  the  said  arrears  of  rent,  and  the  same  to  sell,  or  other- 
wise dispose  of,  in  such  manner  as  if  the  said  goods  and 
chattels  had  actually  been  distrained  by  such  landlord  &c. 
in  and  upon  such  premises  for  such  arrears  of  rent ;  any 
law,  custom  or  usage  to  the  contrary  in  anywise  notwith- 
standing."   Sect.  2  provides  "  that  no  landlord  or  lessor,  or 
other  person  entitled  to  such  arrears  of  rent,  shall  take  or 
seize  any  such  goods  or  chattels  as  a  distress  for  the  same, 
which  shall  be  sold   honA  fide  and  for  a  valuable-  con- 
sideration, before  such  seizure  made,  to  any  person  or 
persons  not  privy  to  such  fraud  as  aforesaid."     Sect.  7 
enacts  "  that  where  any  goods  or  chattels  fraudulently  or 
clandestinely  conveyed  or  carried  away  by  any  tenant  or 
tenants,  lessee  or  lessees,   his,  her   or  their  servant  or 
servants,  agent  or  agents,  or  other  person  or  persons  aiding 
or  assisting  therein,  shall  be  put,  placed  or  kept  in  any 
house,  bam,  stable,  out-house,  yard,  close  or  place  locked  up, 
fastened  or  otherwise  secured,  so  as  to  prevent  such  goods 
or  chattels  from  being  taken  and  seized  as  a  distress  for 
arrears  of  rent,  it  shall  and  may  be  lawfal  for  the  landlord 
or  landlords,  lessor  or  lessors,  his,  her  or  their  steward. 
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bailiff,  receiver,  or  other  person  or  persona  empowered  to 
take  and  seize,  as  a  distress  for  rent,  snch  goods  and  chattels 
(first  calling  to  his,  her  or  their  assistance  the  constable, 
headborongh,  borsholder  or  other  peace  officer  of  the  hun- 
dred, borough,  parish,  district  or  place  where  the   same 
shall  be  suspected  to  be  concealed,  who  are  hereby  required 
to  aid  and  assist  therein  ;  and,  in  case  of  a  dwelling-honse, 
oath  being  also  first  made  before  some  justice  of  the  peace 
of  a  reasonable  ground  to  suspect  that  such  goods  or  chattels 
are  therein),  in  the  day-time  to  break  open  and  enter  into 
such  house,  barn,  stable,  out-house,  yard,  close  and  place, 
and  to  take  and  seize  such  goods  and  chattels  for  the  said 
arrears  of  rent,  as  he,  she  or  they  might  have  done  by 
virtue  of  this  or  any  former  act,  if  such  goods  and  chattels 
had  been  put  in  any  open  field  or  place." 

The  words  in  the  statute  are  "  fraudulent  or  clandestine  " 
and  apply  to  all  cases  where  the  tenant  removes  the  goods 
in  order  to  deprive  the  landlord  of  his  remedy  by  distress  ; 
and,  therefore,  if  the  tenant  remove  the  goods  openly  so 
that  the  removal  cannot  be  called  clandestine,  yet,  if  it  be 
fraudulent  (which  is  a  question  for  the  jury),  the  landlord 
is  entitled  to  seize  the  goods  under  the  statute  {Jz).  But  the 
mere  removal  from  the  premises,  even  when  rent  is  in 
arrear,  is  not  of  itself  sufficient  to  justify  the  landlord  in 
following  and  seizing  the  goods,  unless  he  can  prove  that 
the  removal  was  effected  with  a  view  to  elude  a  distress  (/). 

The  removal  must  have  taken  place  after  the  rent  has 
become  due  (m).    The  rent  is  due,  though  not  in  arrear,  on 


{k)  Opperman  v.  Smith,  4  D.  &  B.  33  ;  Bach  t.  Jfeotf,  5  M.  &  Sel. 
200  ;  John  t.  Jenkins,  1  C.  &  M.  227. 
(0  Parry  r,  Duncan,  7  Bing.  243. 
Im)  Rand  v.  Vaughan^  1  Bing.  N.  C.  767  ;  WaUon  t.  Main,  8  Esp.  15. 
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quarter-day  ;  therefore,  if  the  tenant  fraudulently  remoyes 
the  goods  on  the  day  on  which  the  rent  falls  due,  the  land- 
lord may  on  the  following  day  (for  the  rent  is  not  in  arrear 
till  then),  and  within  thirty  days  from  the  date  of  the 
removal,  under  the  statute  follow  and  seize  the  goods  (n). 
The  statute  applies  to  the  goods  of  the  tenant  only,  and  not 
to  those  of  a  stranger  (o).  Wherever  it  is  necessary  to  use 
force  (as,  to  break  into  premises),  a  constable  must  be 
present,  and  if  the  goods  removed  are  secured  in  a  dwelling- 
house,  a  previous  application  must  be  made  to  a  magistrate : 
the  landlord,  to  be  justified  under  the  statute,  must  ftdfil  the 
conditions  imposed  by  it  (jp)  ;  but  it  is  not  necessary  in 
other  cases  that  a  party  seizing  goods  fraudulently  removed 
should  first  call  to  his  assistance  an  ordinary  peace  officer : 
it  is  sufficient  if  he  be  assisted  by  a  person  appointed  special 
constable  for  the  purpose  (q).  The  proceedings  after  seizure 
ai-e  the  same  as  in  ordinary  cases. 

The  distress  may  be  made  on  any  part  of  the  land ;  and,  Distress 
therefore,  where  a  tenant,  after  the  expiration  of  the  lease,  ^^  ^^ 
continued  in  possession  of  a  part  only  of  the  land  demised,  part  of 
and  the  landlord  distrained,  it  was  held  that  he  could  dis-  *^® 
train  on  the  part  for  arrears  of  rent  of  the  whole  (r). 

It  is  expressly  enacted  (js)  that  no  distress  shall  be  made  But  not  on 
on  a  highway ;  but  if  the  landlord  or  his  agent  comes  to  ^^p^on. 
distrain  cattle  which  he  sees  upon  the  land^  and  the  tenant 
or  any  other  person  drives  the  cattle  off  the  land,  the  land- 
lord or  his  agent  may  then  follow  and  distrain  them  even 


(n)  JHbbU  ▼.  JSowater,  2  £.  &  B.  564  ;  22L.  J.  Q.  B.  396. 
(o)  Thxn-nton  y.  Adams,  5  M.  &  Sel.  38  ;  Postman  r.  Harrdl,  6  C.  &  P. 
225  ;  Pletchn'  t.  MariUier,  9  Ad.  k  B.  457. 
(p)  Rich  Y.  WooULey,  7  Bing.  651,  660. 
(9)  Cartwright  y.  Smith,  1  M.  &  Bob.  284. 
(r)  NuUaU  r.  Staunton,  4  B.  &  0.  51. 
(<)  Stat.  MarL,  52  Hen.  III.  c.  15. 
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on  the  highway  (t).  But  if  the  cattle  of  themselves,  after 
the  view,  go  out  of  the  land,  or  if  the  tenant  or  any 
other  person,  after  the  view,  remove  them  for  any 
other  purpose  than  to  prevent  the  distress,  the  landlord 
cannot  distrain  them  (u). 
Entry  upon  It  is  not  lawful  for  the  bailiff  to  make  a  forcible  entry 
the  pre-  ^p^j^  ^Yiq  premises  in  order  to  distrain.  He  may  not,  there- 
fore, break  open  the  outer  door  (v).  And  this  rule  is  not 
confined  to  dwelling-houses :  he  may  not  break  open  any 
building  (tr).  On  the  same  principle,  if  a  window  is 
fastened,  he  may  not  open  it  (x)  ;  and  even  if  the  window 
be  shut  merely,  but  not  fastened,  it  is  a  trespass,  if  he  open 
and  enter  by  it  (y)  ;  nor  may  he,  if  the  front  door  be  shut, 
climb  oyer  a  fence  at  the  back  and  so  effect  an  entrance  (z). 
If  he  enter  in  a  manner  in  which  he  has  no  right  to  enter,  the 
distress  is  void,  and  he  is  a  trespasser  (a)  ;  but  if  he  can  get 
into  the  premises  by  any  means  without  committing  a  tres- 
pass, he  can  then  lawfully  distrain  (h).  Where  the  landlord 
occupied  the  floor  above  the  tenant,  there  being  nothing 
but  a  board  between  them,  it  was  held  that  an  entry  effected 
by  removing  the  board  was  not  a  trespass  (c) ;  and  the 
landlord  may  open  the  outer  door  in  the  ordinary  way  in 
which  persons  using  the  premises  are  accustomed  to  open 


it)  Bun.  126,  126. 

(u)  Co.  Lit.  161  a  ;  2  Inst  132. 

(v)  Semayne^s  Oase,  5  Co.  R.  91 ;  1  Sm.  L.  C.  105. 

{w)  Brovm  r.  Glenny  20  L.  J.  Q.  B.  205  ;  16  Q.  B.  254  ;  15  Jur.  189. 

(x)  Attack  V.  BramweU,  3  B.  &  S.  620  ;  32  L.  J.  Q.  B.  146  ;  9  Jur. 
N.  S.  892  ;  Hancock  v.  Austiny  14  C.  B.  N.  S.  684 ;  32  L.  J.  C.  P.  252 ; 
8  L.  T.  N.  S.  429;  11  W.  R.  838. 

(y)  Nath  v.  Lucas,  L.  R.  2  Q.  B.  590. 

(z)  ScoU  T.  Buckley,  16  L.  T.  N.  S.  573. 

(a)  Attack  v.  BramweU,  ubi  tupra, 

{b)  BuU.  132. 

(c)  Gould  V.  Bradttock,  4  Taunt.  562. 
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it  (d) ;  and  he  may  enter  through  an  open  window  (p)  ; 
and  it  has  been  held  that  he  may  climb  over  a  fence  and  so 
gain  access  to  the  house  by  an  open  door  (/). 

If  the  bailiff  be  forcibly  turned  out,  he  is  justified  in  Re-entry, 
making  a  forcible  re-entry  and  in  breaking  in  the  door  to  J*'^®5® 
that  end  (g)  ;  and  if  he  leave  the  premises  for  a  temporary  evicted, 
purpose,  not  intending  to  abandon  the  distress,  and  find  the 
door  locked  on  his  return,  he  may  break  it  open  (h). 

TVith  respect  to  the  things  that  may  be  taken,  it  may  be  What  goods 
stated  as  a  general  rule  that  all  movable  chattels  and  per-  ™?y  !*°*  ^® 
sonal  effects  found  upon  the  premises  are  liable  to  be  taken, 
whether  they  be  the  property  of  the  tenant  or  of  any  other 
person  (*').  To  this  rule  there  were  always  at  common  law 
various  exceptions,  partly  arising  from  the  nature  of  the 
remedy,  which  was  that  goods  could  only  be  taken  as  a 
pledge  (upon  which  gtound  nothing  could  be  taken  but 
what  could  be  restored  again  in  the  same  plight),  partly 
from  grounds  of  public  policy,  to  prevent  breaches  of  the 
peace  and  for  the  protection  of  commerce  (j).  To  these 
exceptions  others  haye  been  added  by  statute,  and  the 
whole  may  now  be  stated  as  follows : — 

1.  Things  in  actual  and  personal  use ;  because  to  seize  i.  Things 
these  might  lead  to  a  breach  of  the  peace.    Therefore,  a  i»  actual 
horse,  while  a  man  is  riding  upon  him,  or  an  axe  in  a  man's 


(d)  Ryan  v.  ShUcock,  7  Exch.  72  ;  21  L.  J.  Ex.  55  ;  15  Jur.  1200. 

(e)  TuUony.  Darke,  5  H.  &  N.  647  ;  29  L.  J.  Ex.  271. 

(/)  Eldridge  v.  Stacey,  15  C.  B.  N.S.  468  ;  10  Jur.  N.  S.  517  ;  9 
L.  T.  N.  S.  291  ;  12  W.  R.  51. 

{g)  Eagleton  v.  GuUeridge,  11  M.  k  W.  465  ;  2  D.  N.  S.  1053 ;  12 
L.  J.  Ex.  859. 

{h)  Bannister  t.  Hyde,  2  E.  &  E.  627  ;  29  L.  J.  Q.  B.  141  ;  1  L.  T. 
N.  S.  438 ;  6  Jur.  N.  S.  171. 

(i)  Cf.  supra,  252. 

(j)  See  Simpson  v.  Hartopp,  1  Sm.  L.  C.  439,  where  aU  the  exceptions 
are  dealt  with  in  the  notes. 
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2.  Things 
protected 
for  the 
benefit 
of  trade. 


Land^  cutting  wood,  and  the  like,  cannot  be  distrained  for 
rent  (k).  On  the  same  principle,  wearing  apparel  may  not 
be  taken  while  in  wear  ;  though  it  seems  that  it  may  be,  if 
the  wearer  have  laid  it  aside,  though  merely  for  the  purpose 
of  repose  (Z). 

2.  Things  delivered  to  a  person  exercising  a  trade,  to  be 
carried,  wrought  or  managed  in  the  way  of  his  trade  ;  as, 
a  horse  standing  in  a  smith's  shop,  to  be  shod,  or  materials 
sent  to  a  weaver,  to  be  woven,  or  cloth  to  a  tailor,  to  be 
made  up  (m).  The  exemption  applies  also  to  goods  in  the 
hands  of  a  carrier,  for  carriage,  goods  of  a  traveller  at  an 
inn  {n\  goods  on  the  premises  of  a  factor,  for  sale,  or  of 
a  warehouseman,  for  safe  custody  (o),  goods  pledged  at  a 
pawnbroker's  (jy),  goods  on  the  premises  of  an  auctioneer 
for  the  purpose  of  sale  (q),  and  the  carcase  of  a  beast  sent 
to  a  butcher  to  be  slaughtered  (r).  It  has  been  said  that 
the  test  is  whether  the  goods  are  placed  in  the  hands  of  the 
tenant  with  a  view  to  having  labour  and  skill  bestowed 
on  them,  or  for  the  purpose  of  buying  and  selling  («) ; 
and  on  this  ground  it  has  been  held  that  a  carriage 
and  horses  standing  at  livery  are  not  exempt  (t)  ;  but  this 
decision  has  been  doubted,  and  it  appears  to  be  scarcelv 
consistent  with  other  decisions  (u) :  the  true  reason  for  the 

(^•)  Simpson  v.  Hartopp,  1  Sm.  L.  C.  439,  444  ;  Co.  Lit.  47a. 

(I)  Bissett  V.  CaldtceUy  Peak.  50  ;  Baynes  v.  Smithy  1  Esp.  206. 

(m)  Simpion  v.  Hartopp,  1  Sm.  L.  C.  439,  442. 

(n)  Per  Blackburn,  /.,  in  Lyons  v.  EUioU,  1  Q.  B.  D.  214  ;  45  L.  J. 
Q.  B.  159. 

(o)  Tfiompson  v.  Matkxter,  1  Bing.  283  ;  8  Moore,  254. 

(o)  Sioirc  V.  Ltach,  18  C.  B.  N.  S.  479 ;  84  L.  J.  C.  P.  150 ;  11 
L.  T.  N.  S.  680  ;  11  Jur.  N.  S.  179  :  13  W.  R.  385. 

(9)  BrwBn  r.  Arunddl,  10  0.  B.  55  ;  20  L.  J.  C.  P.  30  ;  WUUams  r. 
Holmes,  8  Ex.  861  ;  22  L.  J.  Ex.  283. 

(r)  BrotDn  r.  ShevUl,  2  A.  &  E.  138  ;  4  N.  &  M.  277. 

(«)  Parsons  t.  GinrjeO,  4  C.  B.  645  ;  16  L.  J.  C.  P.  227 ;   11  Jur.  437. 

(0  Ibid, 

(tt)  See  Miles  t.  Purler,  L.  B.  8  Q.  B.  77  ;  21  W.  R.  262. 
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exemption  seems  to  be  that  the  goods  are  held  in  the 
way  of  trade ;  and  on  this  ground  it  has  been  suggested 
that  cattle  which  are  taken  in  by  the  tenant  to  feed  for 
hire  (which  is  called  agisting)  could  not  be  seized,  if 
the  tenant  carried  on  the  trade  of  agisting  cattle  (v) ;  and 
it  has  been  decided  that  furniture  at  a  depository  is 
exempt  (jv).  But  the  exemption  only  attaches  to  the 
premises ;  thus,  although  goods  sent  to  an  auctioneer  to 
sell  cannot  be  seized  while  on  his  premises  (a?),  they  will 
not  be  privileged  upon  premises  in  the  occupation  of  another 
person  (y). 

3.  Goods  in  the  custody  of  thelaw,  such  as  cattle  distrained  3.  Things 
damage  feasant,  or  goods  taken  by  the  sheriff  under  an  exe-  custody  of 
cution  (z)  ;  and  goods  are  equally  in  the  custody  of  the  law,  the  Uw. 
whether  in  the  hands  of  the  sheriff  or  of  his  vendee  (a).    At 
common  law  the  landlord's  remedy  was  entirely  defeated  by 
this  rule,  if  a  creditor  had  ah-eady  succeeded  in  levying  an 
execution ;  but  early  in  the  last  century  it  was  enacted  that 
no  goods  taken  under  an  execution  on  lands  leased  for  life, 
years  or  will,  or  otherwise,  might  be  removed,  unless  the 
party  at  whose  suit  the  execution  issued,  before  the  removal 
of  the  goods,  paid  the  arrears  of  rent  due  at  the  time  of  the 
execution,  not  exceeding  one  year's  rent  (b). 

Where  growing  crops  have  been  seized  and  sold  under  a 
/•  /«.  (^)f  ^^^  iiot  removed,  they  may  be  distrained  for  the 


(tj)  Ibid, 

(w)  Ibid. 

{x)  Brown  t.  Arunddl,  10  C.  B.  65  ;  20  L.  J.  C.  P.  30. 

(y)  ZyoiM  T.  EUiatt,  1  Q.  B.  D.  214  ;  45  L.  J.  Q.  B.  159. 

(z)  Co.  Lit.  27a. 

(a)  Wharton  v.  iVayZcw-,  12  Q.  B.  673  ;  17  L.  J.  Q.  B.  278. 

(b)  8  Anne,  c.  14,  s.  1.  '  See  form,  post,  p.  375. 

(c)  Under  stat.  2  W.  &  M.  sess.  1,  c.  5,  8.  3.  As  to  county  court 
process,  see  19  &  20  Vict.  c.  108,  s.  75,  post,  p.  441  ;  and  Form  9,  post, 
p.  376. 
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rent  that  may  accrue  and  become  due  after  the  date  of  sacli 
seizure  and  sale,  provided  there  be  no  other  sufficient  distress 
on  the  premises  (^). 

Under  the  Bankruptcy  Act,  1869  (e),  the  landlord's  right 
to  distrain  is  limited  to  one  year's  rent  due  prior  to  the 
bankruptcy  of  the  tenant. 
4.  Fix-  4.  Things  annexed  to  the  freehold,  as,  furnaces,  millstones, 

tures.  chimney-pieces  and  the  like,  cannot  be  distrained,  because 
they  cannot  be  taken  away  without  damage  to  the  freehold, 
which  the  law  will  not  allow  (/).  Even  fixtures  which  the 
tenant  has  a  right  to  remove  during  his  term  are  not 
distrainable  {g) ;  wherein  is  a  distinction  between  an 
execution  and  a  distress,  for  under  the  former  tenants' 
fixtures  may  be  seized  (Ji). 

If,  however,  the  landlord  merely  affects  to  distrain  upon 

the  fixtures,  as  by  including  them  in  the  notice  of  distress 

and  advertising  them  for  sale,  but  does  not  seize  or  sever 

them,  that  will  not  give  the  tenant  a  cause  of  action  (i). 

6.  Things       5.  Things  that  cannot  be  restored  again  in  as  good  a 

^t  cannot  ^\{^^  ^g  they  were  in  at  the  time  the  distress  was  taken  (/). 

in  the  same  This  rule  arosc  from  the  fact  that  at  common  law  the  goods 

plight.        ^g^g  taken  only  as  a  pledge  and  could  not  be  sold  (7c).  Hence 

it  has  been  said  that  money,  unless  in  a  bag,  could  not  be 

distrained,  because  the  identical  pieces  could  not  be  known  (/). 

For  this  reason  perishable  commodities,  such  as  butcher's 

{d)  14  &  15  Vict.  c.  25,  s.  2. 

(e)  32  &  33  Vict.  c.  71,  s.  34. 

(/)  Simpson  v.  Jlartopp,  1  Sm.  L.  C.  439  ;  Co.  Lit.  47  a. 

Q)  Darby  v.  Ilai^rii,  1  Q.  B.  895  ;  1  G.  &  D.  234  ;  5  Jur.  988.  Bat 
see,  as  to  machinery  fixed  to  the  freehold  only  for  the  purpose  of  being 
more  conveniently  used  as  machinery,  Hcllawell  v.  Easttoood,  6  Ex.  295. 

(h)  Poole's  Case,  1  Salk.  368. 

(t)  Beck  T.  Denbif/hy  29  L.  J.  C.  P.  273.     • 

U)  Co.  Lit.  47  a. 

{k)  See  supra,  p.  252. 

{I)  1  Kol.  Abr.  607. 
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meat,  cannot  be  taken  (m) ;  and  fixtures  may  be  considered 
as  coming  also  under  this  rule  {n), 

6.  Animals  wild  by  nature,  such  as  rabbits,  deer  &c. ;  for  ^-  Animals 
the  law  recognizes  no  property  in  such  (o).  But  deer  in  an  en-  ^llrtr. 
dosnre  not  being  a  park  are  not  considered  ^ferx  naiurce  (jp). 

It  was  formerly  said  that  dogs  could  not  be  distrained,  as  pre- 
sumably worthless  ;  but  the  better  opinion  is  that  they  now 
may ;  and  there  is  no  doubt  that  they  now  form  a  yalnable 
kind  of  property  (q), 

7.  The  doctrine  of  the  common  law  that  the  landlord  could  7.  Goods 
seize,  in  satisfaction  of  the  rent,  any  goods  found  on  the  pre-  °^  ^o^^s®"- 
mises,  unless  they  fell  within  the  exceptions  named,  worked 

much  hardship  on  lodgers,  whose  goods,  although  they  had 
paid  their  rent  to  the  tenant,  might  still  be  seized  by  the 
superior  landlord.  On  this  account,  in  1871,  a  statute  (r) 
was  passed,  by  which  it  was  enacted  (s.  1)  that  "  if  any 
superior  landlord  shall  levy,  or  authorize  to  be  levied,  a 
distress  on  any  furniture,  goods  or  chattels  of  any  lodger, 
for  arrears  of  rent  due  to  such  superior  landlord  by  his 
immediate  tenant,  such  lodger  may  serve  such  superior 
landlord,  or  the  bailiff  or  other  person  employed  by  him  to 
levy  such  distress,  with  a  declaration  in  writing  made  by 
such  lodger,  setting  forth  that  such  immediate  tenant  has 
no  right  of  property  or  beneficial  interest  in  the  furniture, 
goods  or  chattels  so  distrained  or  threatened  to  be  dis- 
trained upon,  and  that  such  furniture,  goods  or  chattels 
are  the  property,  or  in  the  lawful  possession,  of  such  lodger, 
and  also  setting  forth  whether  any,  and  what,  rent  is  due. 


(m)  Morley  v.  Pincombe,  2  Exch.  101 ;  18  L.  J.  Ex.  272. 

(»)  Darby  v.  Harris,  1  Q.  B.  895  ;  1  G.  &  D.  234  ;  5  Jur.  988. 

(o)  Co.  Lit.  47 ;  Com.  Dig.  C. 

Ip)  Davies  v.  Powell,  Wiiles^  46. 

Iq)  See  notes  to  Simpson  v.  Martopp,  1  Sm.  L.  C.  450  ;  Bull.  90. 

(r)  34  &  35  Vict  c.  79. 
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and  for  what  period,  from  such  lodger  to  his  immediate 
landlord  ;  and  such  lodger  may  pay  to  the  superior  landlord, 
or  to  the  bailiff  or  other  person  employed  by  him  as  afore- 
said, the  rent,  if  any,  so  due  as  last  aforesaid,  or  so  much 
thereof  as  shall  be  sufficient  to  discharge  the  claim  of  such 
superior  landlord.  And  to  such  declaration  shall  be  annexed 
a  correct  inventory,  subscribed  by  the  lodger,  of  the  furni- 
ture, goods  and  chattels  referred  to  in  the  declaration  ;  and 
if  any  lodger  shall  make  or  subscribe  such  declaration  and 
inventory  knowing  the  same  or  either  of  them  to  be  untrue 
in  any  material  particular,  he  shall  be  deemed  guilty  of 
a  misdemeanour." 

By  sect.  2,  "  if  any  superior  landlord,  or  any  bailiff  or 
other  person  employed  by  him,  shall,  after  being  served  with 
the  before-mentioned  declaration  and  inventory,  and  after 
the  lodger  shall  have  paid  or  tendered  to  such  superior  land- 
lord, bailiff*  or  other  person,  the  rent,  if  any,  which  by  the 
{Sic)         lagt  preceding  section  such  lodger  is  authorized  to  "psj,  shall 
levy  or  proceed  with  a  distress  on  the  famiture,  goods  or 
chattels  of  the  lodger,  such  superior  landlord,  bailiff  or 
other  person  shall  be  deemed  guilty  of  an  illegal  distress, 
and  the  lodger  may  apply  to  a  justice  of  the  peace  for  an 
order  for  the  restoration  to  him  of  such  goods ;  and  such 
application  shall  be  heard  before  a  stipendiary  magistrate, 
or  before  two  justices  in  places  where  there  is  no  stipendiary- 
magistrate,  and  such  magistrate  or  justices  shall  inquire 
into  the  truth  of  such  declaration  and  inventory,  and  shall 
make  such  order  for  the  recovery  of  the  goods  or  otherwise 
as  to  him  or  them  may  seem  just,  and  the  superior  landlord 
shall  also  be  liable  to  an  action  at  law  at  the  suit  of  the 
lodger,  in  which  action  the  truth  of  the  declaration  and 
inventory  may  likewise  be  inquired  into." 

It  is  not  as  yet  possible  to  define  a  lodger  under  this 
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act.  In  a  case  where  a  person  held  substantially  the  whole 
honse,  and  the  immediate  tenant  only  retained  possession  of 
a  room  in  the  basement  and  two  or  three  empty  attics  and 
a  stable,  it  was  held  that  the  former  was  a  lodger  within 
the  meaning  of  the  act,  although  the  agreement  under 
which  he  held  might  make  him  an  undertenant,  Lindley,  J., 
saying  :  "  There  certainly  is  considerable  diflBculty  in  deter- 
mining who  is  a  lodger  within  the  meaning  of  this  act.  It  is 
said  that  this  plaintiff  was  an  undertenant,  and  not  a  mere 
lodger.  Looking  at  the  main  object  of  the  act,  I  am  not 
satisfied  that  an  undertenant  who  resides  with  his  family 
and  servants  in  certain  rooms  of  a  house,  other  rooms  of 
which  are  at  the  same  time  occupied  by  the  tenant  and  his 
family,  cannot  be  a  lodger ;  though  probably  the  act  would 
not  apply  to  an  undertenant  who  has  the  exclusiye  possession 
and  occupation  of  the  entire  house  («)." 

8.  There  is  another  class  of  exemptions,  namely,  of  things  8.  Things 
which  are  only  conditionally,  not  absolutely,  priyileged,  and  ^^f^ 
may  only  be  taken  when  there  is  no  other  sufficient  distress,  there  is 
These  are :-  °5^«^„, 

1.  Beasts  of  the  plough  and  sheep  (/).    But  an  action  distress : 
will  not  lie  for  taking  them,  if  there  is  no  other  sufficient  a.  beasts  of 
distress  on  the  premises  save  growing  crops  (m).     Colts,  ^^^JJ^^^^^* 
steers  and  heifers  are  not  included  in  this  class.     The  ex- 
emption extends  to  the  sheep  of  a  subtenant  (v). 

2.  Implements  of  trade  (to),  which  are  absolutely  privi-  h,  imple- 

inents  of 

trade. 

(«)  PkUUps  V  nenton,  8  C.  P.  D.  26,  82. 

(0  51  Hen.  III.  st.  4. 

(tt)  PiggoU  V.  Birtles,  1  M.  &  W.  441.  For  the  landlord  has  a  right 
to  resort  to  subjects  of  distress  which  are  immediately  available  to  raise 
the  arrears  of  rent  by  sale,  and  is  not  bound  to  take  those  which  cannot 
be  productiye  tiU  a  future  period  ;  ibid.  451. 

(v)  Keen  r.  Priest,  4  H.  &  N.  236 ;  28  L.  J.  Exch.  167  ;  82  L.  T. 
131 ;  7  W.  R.  376. 

{w)  Co.  Lit.  47  a. 
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9.  Goods 
of  ambas- 
sadora  ; 

gas  meters 

railway 

rolling 

stock. 

As  to 
corn  and 
growing 
crops. 


leged,  while  in  actual  use  (x),  but  otherwise  only  if  there  is 
no  other  sufficient  distress  on  the  premises  (y). 

9.  There  are  also  further  exceptions  added  by  statute,  which 
it  is  only  necessary  here  to  name.  These  are :  the  goods  of 
J  an  ambassador  (z)  ;  gas  meters,  being  the  property  of  a  gas 
company  incorporated  by  act  of  parliament  (a) ;  railway 
rolling  stock,  when  it  is  not  the  actual  property  of  the 
tenant  (Z>). 

Com  and  growing  crops  were  originally  within  the  ex- 
ceptions relating  to  things  annexed  to  the  freehold  and 
things  that  could  not  be  restored  in  the  same  plight,  and 
were   therefore  exempt    from    distress  (c) ;   but    now  by 
statute  (d)  the  landlord  may  seize  under  a  distress  sheares 
or  cocks  of  com  or  corn  loose  or  in  the  straw  (which 
includes  com  whether  thrashed  or  not)  (e)  or  hay  in  any 
barn  or  granary  or  on  any  hovel,  stack  or  rick,  or  otherwise 
on  any  part  of  the  land  or  ground  charged  with  the  rent, 
and  lock  up  or  detain  the  same  in  the  place  where  it  shall 
be  found,  until  it  shall  be  replevied  or  sold  in  default  of 
replevin  (/) ;  but  it  may  not  be  removed  from  such  place 
to  the  damage  of  the  owner ;  and  by  another  statute  (g)  a 
landlord  may  also  seize  as  a  distress  for  rent  all  sorts  of 
com,  grass,  hops,  roots,  fruits,  pulse,  or  other  product 
whatsoever,  which  shall  be  growing  upon  any  part  of  the 


{x)  Ante,  p.  265. 

(y)  Nargett  v.  Niat,  1  E.  &  E.  439  ;  28  L.  J.  Q.  B.  143  ;  5  Jur.  N.  S. 
198. 
(z)  7  Anne,  c.  12,  s.  3. 
(a)  10  Vict  c.  15,  s.  14. 
(h)  35  k  36  Vict.  c.  50,  s.  3. 
ic)  Co.  Lit.  47  a. 
\d)  2  W.  &  M.  sesfi.  1,  c.  5,  s.  3. 
(e)  Anon.  Lutw.  214. 

(/)  As  to  replevin  and  sale,  see  tn/ra,  278. 
(^)  11  Geo.  II.  c.  19,  Bs.  8,  9. 
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premises^  and  the  same  maj  cut,  gather,  make,  cure,  carry 
and  laj  up,  when  ripe,  in  the  bams  or  other  proper  place 
on  the  premises,  or,  if  there  be  none  sach,  then  in  any 
other  barn  or  proper  place  that  the  landlord  may  provide, 
as  near  as  may  be  to  the  premises,  and  in  convenient  time 
appraise,  sell  or  otherwise  dispose  of  the  same  towards  the 
satisfaction  of  the  rent  and  charges,  the  appraisement  to  be 
taken  when  the  same  is  cut,  gathered,  cnred  and  made,  and 
not  before ;  provided  that  notice  {K)  of  the  place  where  the 
distress  is  lodged  shall  be  given  to  the  tenant,  or  left  at  his 
last  place  of  abode,  within  one  week  after  it  has  been  so 
lodged,  and  if  the  tenant  shall  pay  or  tender  the  arrears  of 
rent  and  costs  of  the  distress,  before  the  corn  &c.  be  cat, 
the  distress  shall  cease  and  the  com  &c.  be  delivered  up  to 
him.  The  word  product  only  applies  to  such  products  as 
are  capable  of  becoming  ripe  and  being  cut,  gathered  and 
laid  up,  when  ripe,  and  therefore  does  not  include  trees 
growing  in  the  grounds  of  a  nurseryman,  which,  although 
removable  by  the  tenant,  are  not  distrainable  (t). 

The  bailiflT  must  be  careful  to  distrain  for  the  amount  Amount. 
stated  in  his  warrant,  and  neither  more  nor  less.  For  if  he 
distrain  for  more,  the  distress  may  be  excessive,  in  which  case 
the  landlord  will  be  liable  to  pay  damages  to  the  tenant, 
and  the  bailiff  to  pay  damages  to  the  landlord,  or  the 
tenant,  or  both.  On  the  other  hand,  if  he  distrain  for 
less,  the  landlord  may  suffer  damage,  for  which  the  bailiff 
will  be  liable ;  for  it  is  not  permitted  to  have  several  dis- 
tresses for  the  same  rent,  when  enough  might  have  been 
had  at  the  firsts  if  the  distrainer  had  thought  proper  {j) ; 


(A)  See  Form  4,  post,  p.  373. 

(i)  CUvrh  V.  Oaskarth,  8  Taunt.  431  ;  2  Moore,  491 ;  Cla/rJs  v.  Calvert, 
3  Moore,  96. 
(J)  Hvichins  v.  Chambei%  1  Burr.  679. 

T 
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and  if  the  entire  snm  be  split,  and  part  distrained  at  one 
time,  and  part  at  another,  the  second  seizure  will  be  il- 
legal (Jc) ;  so  that,  if  too  little  be  distrained  for,  the  land- 
lord will  lose  this  particular  remedy  for  the  balance.     It 
must  not,  however,  be  supposed  that  the  amount  must  in 
value  be  neither  more  nor  less  than  the  rent  distrained  for, 
provided  the  first  seizure  be  made  for  the  whole  amount  that 
is  due :  if  it  turn  out  afterwards  that  the  bailiff  has  made 
a  mistake  as  to  the  value  of  the  goods,  there  is  no  reason 
why  he  should  not  complete  the  distress  by  a  further 
seizure  (I). 

But  although  he  is  not  bound  to  calculate  very  nicely  the 
value  of  the  property  seized,  he  must  take  care  that  some 
proportion  is  kept  between  that  and  the  sum  for  which  he 
is  entitled  to  take  it  {m).  It  does  not,  however,  matter,  if 
the  distress  be  for  more  rent  than  is  due,  if  the  value  of  the 
goods  seized  does  not  exceed  in  amount  the  rent  which  is 
due  (n).  The  utmost  amount  of  rent  that  can  be  distrained 
for  is  six  years'  {p) ;  and  if  the  tenant  be  bankrupt,  then  for 
one  year  prior  to  the  adjudication  {p) ;  and  in  all  cases  the 
right  to  the  rent  must  have  accrued  within  twelve  years  {£). 
Tender.  If,  after  the  warrant  is  given  to  the  bailiff,  but  before  he 

has  seized  the  goods  under  it,  a  tender  of  the  full  amount 
of  the  rent  really  due  be  made  to  the  landlord  or  his  agent, 
it  will  be  illegal  to  execute  the  distress,  and  all  parties  to 


(it)  BaU.  111. 

(I)  Hutchins  v.  ChaTiibers,  1  Burr.  579. 

(m)  WiUouffhby  v.  Backhouse,  2  B.  &  C.  821 ;  4  D.  &  R.  539  ;  BuU. 
201 ;  Smith  v.  Aihforth,  29  L.  J.  Ex.  259. 

(n)  Tancred  v.  Leyland,  16  Q.  B.  665,  677  ;  20  L.  J.  Q.  B.  316  ;  15 
Jur.  894. 

(o)  8  &  4  Wm.  IV.  c.  42,  b.  42. 

(p)  Bankruptcy  Act,  1869,  b.  84. 

iq)  Real  Property  Limitation  Act,  1874  (87  k  38  Vict.  c.  57). 
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doing  so  will  be  liable  in  an  action  (r).  If,  after  the 
seizure  is  made,  and  before  the  goods  are  impounded, 
the  rent  and  expenses  attending  the  seiznre  are  tendered, 
the  distress  must  not  be  proceeded  with  (s).  The  tender 
need  not  necessarily  be  made  to  the  bailifP,  but  it  may 
be  made  to  the  landlord  (t)  or  to  his  agent  (u).  The 
bailiff,  however,  has  ex  officio  authority  to  receive  the  rent ; 
therefore,  if  he  refuses  the  tender,  altliough  on  the  ground 
that  the  landlord's  solicitor  has  forbidden  him  to  accept  the 
rent,  and  proceeds  with  the  distress  notwithstanding,  both 
he  and  the  landlord  will  be  liable  (v).  But  the  man  in  pos- 
session, not  being  the  bailiff,  has  no  such  authority  {w) ;  nor 
has  a  servant  (x),  A  tender  after  impounding  is  altogether 
too  late  (y).  If,  however,  tender  of  rent  and  expenses  be 
made  vdthin  the  five  days  after  the  distress  is  taken,  and 
before  the  sale,  though  the  goods  be  lawfully  impounded,  a 
sale  will  be  unlawful  (z).  The  tender  must  be  for  the  full 
amount  due,  but  need  not  include  expenses  of  the  distress, 
if  made  before  the  seizure  is  effected  (a).    It  must  be  un- 


(r)  Bennett  v.  Bayei,  5H.  &  ^.  391 ;  29  L.  J.  Ex.  224  ;  2  L.  T.  N.  S. 
156  ;  8  W.  R.  320. 

($)  JSvans  T.  Miot,  9  A.  &  E.  342 ;  1  P.  &  D.  256  ;  1  W.  W.  &  H. 
144 ;  Ladd  v.  Thonuu,  12  A.  &  E.  117 ;  4  P.  &  D.  9  ;  4  Jur.  798 ;  and 
see  The  Six  Carpenters'  Case,  1  Sm.  L.  0.  137. 

(0  Smith  V.  Goodwin,  4  R  &  Ad.  413 ;  1  N.  &  M.  371. 

(u)  Bennett  v.  Bayes,  ubi  supra, 

(v)  Hatch  V.  Hale,  15  Q.  E.  10  ;  19  L.  J.  Q.  R.  289  ;  14  Jur.  459  ; 
cl  Gilb.  82,  83. 

(ic)  Boulton  V.  Beynoldi,  2  E.  &  E.  369 ;  29  L.  J.  Q.  R.  11 ;  6  Jur. 
N.  S.  46. 

(x)  PUkington  y.  Hayings,  Gro.  Eliz.  813 ;  The  Six  Carpenters*  Case, 
1  Sm.  L.  C.  137. 

{y)  Ladd  v.  ThomaSf  ubi  supra, 

(z)  Johnson  v.  Upham,  2  E.  &  E.  250  ;  29  L.  J.  Q.  R.  252  ;  5  Jur. 
N.  S.  681. 

(a)  Bennett  v.  Bayes,  5  H.  &  N.  391 ;  29  L.  J.  Ex.  224  ;  2  L.  T.  N.  8. 
156  ;  8  W.  R.  320. 
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conditional  (b) ;  but  a  tender  of  the  fdli  amount  nnder 
protest  is  good  (c). 
Seizure.  The  bailiff,  having  entered  upon  the  premises,  and  no 

tender  having  been  made,  shonld  select  such  goods  as  are 
not  privileged,  and  of  a  sufficient  amount  for  the  distress 
and  expenses  ;  the  test  of  value  being  the  amount  they  would 
realize  at  a  broker's  sale  (d).    The  usual  mode  of  making 
the  distress  is  for  the  bailiff,  after  demanding  the  rent  and 
producing  his  authority,  to  take  hold  of  some  article  of  fur- 
niture or  other  personal  chattel,  and  to  seize  it  in  the  name 
of  all  the  other  goods  there,  or  of  such  part  only  as  he 
intends  to  seize  («)  ;  and  that  will  be  a  seizure  of  all(y). 
No  form  of  words  is  necessary,  and  there  need  not  be  an 
actual  seizure  in  fact,  if  the  circumstances  show  a  construc- 
tive seizure ;  as,  where  the  landlord,  seeing  a  piano  being 
removed,  refused  to  allow  it  to  be  taken  away  until  his  rent 
was  paid  (g).    In  like  manner,  where  the  landlord's  agent 
walked  round  a  wharf  and  left  a  notice  in  writing  that  he 
had  distrained  the  goods  lying  there  for  rent,  and  that  they 
would  be  appraised  and  sold,  if  not  replevied,  and  then  went 
away,  leaving  no  one  in  possession,  it  was  held  that  an 
actual  seizure  had  been  made  (A).    So,  where  a  broker  went 
and  pressed  for  rent  and  expenses  of  the  levy,  but  touched 


{b)  Marquis  of  Hastings  v.  Thorley,  8  C.  &  P.  578.  As  to  growing 
crops,  see  «upra,  p.  14. 

(c)  Manniing  v.  Imnn,  2  0.  &  K.  14. 

(d)  Wells  V.  Mood/y,  7  C.  &  P.  59. 

(e)  E.g,,  he  may  say  :  **By  virtue  of  an  authority  given  me  by  A.  B. 
for  that  purpose,  I  seize  this  table  or  chair  (or  whatever  it  may  be)  in  the 
name  of  all  the  other  goods  on  these  premises,  as  a  distress  for  the  sum  of 
,  rent  due  to  A.  B.  at last ;"  Bull.  131. 

(/)  Dodd  V.  Morgan,  6  Mod.  215. 

(V)  Cramtr  v.  Mott,  L.  R.  6  Q.  B.  257  ;  39  L.  J.  Q,  B.  172 ;  Wood 
V.  Nuwn,  6  Bing.  10 ;  2  M.  &  P.  27. 

{h)  Swann  v.  Earl  of  Falmouth,  8  B.  &  C.  456. 
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notbing  and  did  not  make  an  inventory,  and  the  tenant  paid 
under  protest  and  brought  an  action  against  the  landlord 
for  exceBsive  distress,  it  was  held  that  the  landlord  could 
not  saj  that  there  had  been  no  distress  (f). 

Formerly,  by  the  common  law,  it  was  the  duty  of  the  Impound- 
distrainer  to  impound  the  goods  off  the  premises ;  bnt  now,  by  "^ 
statute,  he  may  impound  them  either  off  or  on  the  premises, 
in  such  place,  or  on  such  part  of  the  premises,  as  shall  be 
conyenient  (/),  and  may  appraise,  sell  and  dispose  of  them 
upon  the  premises.  Where  the  tenant  has  made  a  tender 
after  the  seizure,  the  question  whether  the  goods  have 
been  impounded  or  not  becomes  very  important  and  is  often 
one  of  some  nicety.  It  is  sufficient  here  to  say  that, 
if  the  goods  are  not  moved  off  the  premises,  then,  in  order 
that  there  may  be  a  legal  impounding,  they  should  be  placed 
together  in  one  room,  or  more,  if  necessary  (k),  unless  the 
tenant  consents  to  a  different  course ;  and  of  this  a  very 
slight  indication  will  suffice  (Z).  Com,  loose  or  in  the 
straw,  hay  &c.  must  not  be  removed  from  the  premises, 
but  must  be  impounded  where  found  (m) ;  and  growing 
com,  crops  &c.  must,  after  they  are  cut  or  gathered,  be 
impounded  in  a  suitable  place  on  the  premises,  and  may 
only  be  removed,  if  there  be  none  such  (n).  An  open  field 
is  a  sufficient  pound  for  cattle  (o). 

After  the  seizure  the  bailiff  should  at  once  make  an 
inventory  of  so  much  of  the  goods  as  is  deemed  sufficient  to  inventory 

and  notice. 

(t)  Hutchins  V.  Scott,  2  M.  &  W.  809 ;  M.  &  H.  194. 
( j)  11  Geo.  XL  c.  19,  8.  10. 
{k)  Woods  V.  DwrroMt,  16  M.  &  W.  149. 
(Z)  Tennant  v.  Fkld,  27  L.  J.  Q.  B.  83. 
(m)  2  W.  &  M.  1,  Bess.  1,  c.  5.     Gf.  twpra,  p.  272. 
(n)  11  Geo.  II.  c.  19  ;  and  see  tfupra^  p.  272. 

(o)  Coitleman  v.  Hicis,  Gar.  k  M.  266.     See  also  Thomas  v.  IfarriiB, 
1  Man.  &  a.  695. 
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satisfy  the  rent  due  and  expenses  of  the  distress  (^),  and 
give  notice  in  writing  ($')  to  the  tenant  of  the  distress 
having  been  taken,  the  amount  due,  the  particular  articles 
seized,  the  place,  if  any,  to  which  they  are  removed  (r)  and 
the  time  after  which  the  goods  will  be  appraised  and  sold, 
unless  the  rent  and  charges  be  paid  or  the  goods  replevied  (s)  ; 
this  is  usually  written  at  the  foot  of  the  inventory  (f).     A 
copy  of  the  inventory  and  notice  must  be  left  at  the  chief 
mansion-bouse  or  other  most  notorious  place  on  the  premises, 
or,  if  possible,  served  personally  on  the  tenant,  in  which 
case  leaving  it  at  the  house  may  be  dispensed  with  (ti).     It 
is  advisable  that  a  witness  be  present  in  all  cases,  to  prove 
the  regularity  of  the  proceedings  (v). 
When  sale      The  landlord  may  not  sell  the  goods  distrained  until  after 
^^g  ®       the  expiration  of  five  days  from  the  date  of  seizure  (w) ;  and 
until  the  goods  are  actually  sold  the  tenant  may  replevy 
them  (x\  or  tender  the  rent  and  expenses ;  for,  as  has  been 
already  pointed  out,  the  landlord  may  not  sell  after  the  inll 


(p)  See  Forms  4,  5,  post,  pp.  373,  874. 

(q)  WUson  v.  NigUingale,  8  Q.  B.  1034  ;  15  L.  J.  Q.  B.  309  ;  10  Jnr. 
917. 

(r)  11  Geo.  II.  c.  19,  s.  9. 

(«)  Kerby  v.  ffarding,  6  Exch.  234  ;  20  L.  J.  Ex.  163  ;  15  Jur.  953. 

{t)  See  form,  posty  p.  373. 

(ii)  2  W.  &  AI.  1,  sess.  1,  c  5,  s.  2 ;  Walter  v.  Humhal,  1  Ld.  Raju. 
55  ;  1  Salk.  247. 

{v)  Woodf.  424. 

(w)  2  W.  &  M.  sess  1,  c.  5,  s.  2. 

{x)  Jacob  T.  King,  5  Taunt.  451  ;  1  Marsh.  535.  Beplevin,  accord- 
ing to  Woodfall,  is  a  remedy  for  the  owner  of  goods  or  cattle  which  have 
heen  wrongfully  taken  under  a  distress  for  rent,  whereby  he  obtains  them 
back  in  a  summary  manner,  through  the  Registrar  of  the  County  Court 
of  the  district  within  which  the  goods  or  cattle  were  taken,  upon  giving 
security  to  try  the  validity  of  the  distress  or  taking,  in  an  action  for 
replevin  to  be  forthwith  commenced  by  him  against  the  distrainor  and 
prosecuted  with  effect,  and  without  delay,  either  in  the  County  Court  or 
in  the  High  Court,  and  to  return  the  goods  or  cattle,  if  such  return  shaU 
be  awarded ;  L.  &  T.  454. 
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rent  and  expenses  have  been  tendered  (y),  after,  in  fact,  the 
object  of  the  distress  has  been  attained.  The  days  are 
five  clear  days,  reckoned  exclusively  of  the  day  of  distress 
and  that  of  the  sale  (z) ;  at  the  expiration  of  that  period  Appraise- 
the  landlord  must  proceed  to  appraise,  which  he  may'"®"** 
do  either  on  or  off  the  premises  (a),  and  sell.  Imme- 
diately after  the  expiration  of  the  five  days  limited  by 
statnte  the  goods  ought  in  strictness  to  be  either  removed 
or  sold,  though  a  reasonable  time  will  be  allowed  the  land- 
lord for  the  purpose  of  appraisement  and  sale  (ft)  ;  but  if  a 
forced  removal  or  sale  may  depreciate  the  value  of  the 
effects,  or  the  tenant  wishes  for  delay,  to  enable  him  to  raise 
the  rent,  it  is  a  common  thing  for  him  to  make  an  arrange- 
ment with  the  landlord  for  an  extension  of  the  time,  and  to 
consent  to  the  landlord's  remaining  over  the  five  days.  This 
consent  should  always  be  in  writing  (c). 

Before  sale  the  goods  must  be  appraised  by  two  persons  (d),  By  whom 
not  necessarily  professional  appraisers,  but  reasonably  com-  "^® 
petent  (e)  ;  and  they  need  not  be  swora  (/) ;  and  the  bailiff 
distraining  must  not  be  one  of  them  (g).  But  if  the  tenant, 
to  save  expense,  requests  that  appraisers  may  not  be  called 
in,  and,  in  consequence,  the  distraining  broker  values  the 
goods,  the  tenant  cannot  afterwards  treat  this  as  an  irregu- 
larity (h). 


{y)  Johnson  v.  Upham,  28  L.  J.  Q.  B.  252 ;  cf.  supra,  p.  273. 

(z)  Itobinson  v.  Waddir^gUm,  13  Q.  B.  763  ;  28  L.  J.  Q.  B.  250. 

(a)  11  Geo.  n.  c.  19,  b.  10. 

(6)  PiU  V.  Shew,  4  B.  &  Aid.  208 ;  Winterhoume  v.  Morgan,  11  East, 
895  ;  2  Camp.  117. 

(c)  See  form,  post,  p.  376. 

\d)  2  W.  &  M.  sess.  1,  c.  6,  s.  2. 

(e)  AUm  T.  Flicker^  10  A.  &  E.  640  ;  4  P.  &  D.  735  ;  8  Jur.  1029  ; 
Soden  V.  EyUm,  6  C.  B.  427  ;  18  L.  J.  C.  P.  1 ;  12  Jur.  921. 

(/)  36  &  36  Vict.  c.  92,  b.  13. 

(g)  Ly<m  v.  Weld(m,  2  Bing.  334  ;  Andrews  v.  Russell,  Brdl.  N.  P.  81. 

{h)  Bishop  T.  BryanJt,  6  C.  &  P.  484. 


ment 
stamp. 
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The  appraisement  is  nsnallj  written  nnder  or  upon  the 
inventory  (t). 
Appraise-       By  the  Stamp  Act,  1870,  appraisements  and  valuation^ 
are  liable  to  an  a^  valorem  stamp  {j). 

Before  any  sale  takes  place,  it  is  prudent  to  searcli  at  the 
sheriflTs  or  county  court  registrar's  office,  to  see  if  the 
goods  have  been  replevied  (Jc).     If  not,  and  if  the  rent 
and  expenses  are  not  tendered  (Q,  the  sale  may  be  proceeded 
with. 
How  sale  to     The  statute  requires  that  the  goods  should  be  sold  at  the 
be  made.     -^^^  ^vicQ  that  can  be  gotten  for  them  ;  and,  to  insure  this, 
they  should  be  sold  by  public  auction ;  and  the  landlord 
cannot  buy  the  goods  at  the  appraised  value  {m)  ;  though  it 
seems  that  it  is  often  the  practice  to  allow  the  appraiser  to 
do  so  (n) ;  but  this,  it  is  thought,  is  a  very  improper,  or,  at 
the  least,  imprudent,  proceeding. 
Surplus  The  surplus,  if  any,  is  directed  by  the  statute  to  be  left 

proceeds.  ^  ^^iQ  hands  of  the  sheriff,  under-sheriff  or  constable,  for 
the  owner's  use ;  and  this  means  the  overplus  after  pay- 
ment of  the  rent  and  reasonable  charges  {o)  ;  and  if  the 
goods  have  been  removed  from  the  premises,  and  sufficient 
sold  to  satisfy  the  rent* and  expenses,  the  broker  should 
leave  the  surplus  money  with  the  sheriff,  and  return  the 
residue  of  the  goods  remaining  unsold  to  the  premises  from 
which  they  were  taken  (jp). 
It  seems  that  there  is  no  rule  as  to  the  order  in  which 


(t)  See  form,  pott,  p.  376. 

Ij)  33  &  34  Vict.  c.  97  ;  cf.  anU,  Ch.  III. 

{Jc)  Woodf.  437. 

\l)  See  iwpra,  p.  278. 

(m)  King  v.  England^  33  L.  J.  Q.  B.  145. 

(n)  Woodf.  437. 

(o)  Lyon  v.  Tomkies,  1  M.  &  W.  608. 

(p)  Evans  v.  Wright,  2  H.  &  N.  527  ;  27  L.  J.  Kx.  B^. 
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the  goods  are  to  be  sold,  as,  that  beasts  of  the  plough 

should  not  be  sold  before  other  goods  (q). 

The  expenses  of  a  distress,  when  the  rent  distramed  for  Costs  of 

does  not  exceed  £20,  are  limited  by  statute  (r)  to  the 

following  charges : — 

*.  d, 

LeTying  distress 3    0 

Man  in  possession,  per  day 2    6 

Appraisement,  whether  by  one  broker  or  more,  Qd,  in  the 

pound  on  the  value  of  the  goods. 
Stamp,  the  lawful  amount  thereof. 

AH  expenses  of  advertisements,  if  any  such  ...  10    0 

Catalogues,  sale  aod  commission,  and  delivery  of  goods, 

\8,  in  the  pound  on  the  net  produce  of  the  sale. 

If  any  charge  in  excess  of  these  is  made,  the  person  dis- 
training is  liable  to  a  penalty  of  treble  the  amount  of  the 
overcharge. 

The  statute  does  not  apply  to  the  case  of  a  distress  taken  for 
more  than  £20,  though  made  upon  goods  which  are  appraised 
at,  and  sold  for,  less  than  £20  (5).  Every  broker  or  other 
person  distraining  is  required  to  give  a  copy,  signed  by  him, 
of  his  charges,  and  of  all  the  costs  and  charges  of  the  dis- 
tress, to  the  person  or  persons  on  whose  goods  the  distress 
was  levied,  although  the  amount  of  rent  demanded  exceeded 
the  sum  of  £20  (0«  This  rule  does  not  apply  where  the 
goods  have  not  been  sold  (w) ;  nor  is  the  landlord  liable  for 
the  broker's  neglecting  to  give  the  copy  of  his  charges, 
unless  he  personally  interferes  in  the  distress  {v). 

If  the  rent  demanded  exceeds  £20,  there  is  no  statutory 
limit,  the  charges  must  only  be  fair  and  reasonable  (tr). 

(5)  Jenner  v.  YoUandf  6  Price,  3. 

(r)  57  Geo.  III.  c.  93. 

(s)  Child  V.  Chamberlain^  5  B.  &  Ad.  1049.  {t)  S.  6. 

(tt)  HiUs  v.  Street,  5  Bing.  37. 

{v)  HaH  V.  Leach,  1  M.  &  W.  560. 

{w)  Child  V.  ChamheHain,  uhi  supra. 
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Sale  to 
be  by 
ftnction. 


Begnla- 
tioDS  of 
sale : 

a.  Fledges 
to  be  ex- 
posed. 

h.  Cata- 
logues to 
be  pub- 
lished. 


The  general  practice  appears  to  be  to  charge  Is.  in  the 
pound  for  the  levy  and  2$.  6d.  per  diem  for  the  man  in 
possession,  if  the  tenant  keeps  him,  and  Ss.  6rf.  per  diem,  if 
he  keeps  himself,  besides  nsual  charges  for  appraisement, 
advertisements,  catalogues  &c,  (x), 

IV.  Saks  mider  the  PatimbroTcers  AcU  1872. 

By  the  Pawnbrokers  Act,  1872  (a),  save  so  far  as,  in  the 
case  of  a  pledge  on  which  more  than  40^.  has  been  advanced, 
the  terms  of  a  special  contract  may  otherwise  provide  (h\  the 
sale  of  a  pledge  pawned  for  more  than  10s.  (c)  and  not  more 
than  £10  {d)  must  be  by  way  of  public  auction,  and  not 
otherwise  {e) ;  and  the  following  regulations  are  to  be 
observed  by  the  auctioneer  with  reference  to  the  sale  (/)  : — 

1.  The  auctioneer  must  cause  all  pledges  to  be  exposed 
to  public  view. 

2.  He  must  publish  catalogues  of  the  pledges,  stating — 

a.  the  pawnbroker's  name  and  place  of  business  ; 
h.  the  month  in  which  each  pledge  was  pawned  ;  and 
c.  the  number  of  each  pledge,  as  entered,  at  the  time 
of  pawning,  in  the  pledge  book. 

3.  The  pledges  of  each  pawnbroker  in  the  catalogue  must 
be  separate  from  the  pledges  of  eveiy  other  pawnbroker. 


(x)  Woodf.  440. 

(a)  35  &  36  Vict.  c.  93. 

(&)  See  as.  10,  24. 

(c)  Pledges  for  10s.  or  under,  not  redeemed  in  time,  are  forfeited ;  8. 
17.  Pledges  within  the  act  are  redeemable  for  a  year,  exclusive  of  the 
day  of  pawning,  with  seven  days  of  grace  ;  s.  16 ;  and  if  for  above  lOs., 
they  continue  redeemable  until  sale  ;  s.  18. 

{d)  The  act  does  not  apply  to  loans  of  above  £10 ;  s.  10. 

{e)  S.  19. 

(/)  Ibid,  and  5th  schedule. 
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4.  The  anctioneer  must  insert  in  some  public  newspaper  c.  Sale  to 
an  adyertisement,  giving  notice  of  the  sale,  and  stating — •    J^^^^^' 

a,  the  pawnbroker's  name  and  place  of  business  ;  and 
h,  the  months  in  which  the  pledges  were  pawned. 

5.  The  advertisement  must  be  inserted  on  two  several 
days  in  the  same  newspaper,  and  the  second  advertisement 
must  be  inserted  at  least  three  clear  days  before  the  first 
day  of  sale. 

6.  Pictures,  prints,  books,  bronzes,  statues,  busts,  carvings  d.  Pic- 
in  ivory  and  marble,  cameos,  intaglios,  musical,  mathe- *^^  f^i^ 
matical  and  philosophical  instruments  and  china  must  be  at  special 
sold  by  themselves,  and  without  any  other  goods  being  sold  ^®^ 

at  the  same  sale,  four  times  only  in  every  year,  viz.,  on  the 
first  Monday  in  the  months  of  January,  April,  July  and 
October,  and  on  the  following  day  and  days,  if  the  sale 
exceeds  one  day  ;  and  at  no  other  time. 

7.  Where  a  pawnbroker  bids  at  a  sale  {g\  the  auctioneer  t.  Biddings 
may  not  take  the  bidding  in  any  other  form  than  that  in  j^^oker^' 
which  he  takes  the  biddings  of  other  persons  at  the  same 

sale  ;  and  the  auctioneer,  on  knocking  down  an  article  to  a 
pawnbroker,  must  forthwith  audibly  declare  the  name  of  the 
pawnbroker  as  purchaser. 

8.  The  auctioneer  must  within  fourteen  days  after  the/.  Pawn- 
sale  deliver  to  the  pawnbroker  a  copy  of  the  catalogue,  or  broker's 
of  so  much  of  it  as  relates  to  the  particular  pawnbroker's  catalogue, 
pledges,  filled  up  with  the  amounts  for  which  the  several 
pledges,  or  those  of  the  particular  pawnbroker,  were  sold, 

and  authenticated  by  the  signature  of  the  auctioneer. 
If  an  auctioneer  does  anything  in  contravention  of  those  Penalty  for 

. contraven- 
tion. 
{g)  "A  pawnbroker  may  bid  for  and  purchase,  at^a  sale  by  auction 
made,  or  purporting  to  be  made,  under  this  act,  a  pledge  pawned  with 
him  ;"  s.  19  ;  but  he  may  not,  under  any  pretence,  purchase,  except  at 
public  auction,  any  pledge  while  in  pawn  with  him  ;  s.  32. 
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provisions  of  the  act  which  relate  to  auctioneers,  or  feils  to 
do  anything  which  the  act  requires  him  to  do,  he  renders 
himself  liable  to  a  penalty  not  exceeding  £10  {h). 

V.  Saks  under  the  Innkeepers  Act,  1878. 

The  inn-  An  innkeeper  (a)  may  sell  goods  (b)  left  with  him,  or 
j^^f^  upon  his  premises,  by  public  auction,  to  satisfy  a  debt  for 
selL  which  he  has  a  lien  upon  the  goods,  due  to  him  from  the 

person  leaving  the  goods,  for  board  or  lodging,  or  for  the 
keep  and  expenses  of  any  horse  or  other  animal  left  with 
him  or  standing  at  livery  in  a  stable  or  field  occupied  by 
him  (c). 
When  the       The  sale  may  not  be  made  until  after  the  goods  have  been 
sale  maybe  j^  ^^^^,^^  ^^  ^^^  innkeeper,  or  upon  his  premises,  for  the 

How  it  is  space  of  six  weeks  (d).  It  must  be  advertised,  at  least  a 
to  be  ad-  mouth  before  it  is  held,  in  a  London  newspaper,  and  in  a 
country  newspaper  circulating  in  the  district  where  the 
goods,  or  some  of  them,  were  left ;  and  the  advertisement 
must  shortly  describe  the  goods  to  be  sold,  and  give  the 
name  of  the  owner  or  person  who  left  them,  if  known  (e). 


VI.  Sales  under  the  Summary  Jurisdiction  Act,  1879. 

S.  J.  A.         The  statute  42  &  43  Vict,  a  49  (a),  enjoins  the  observ- 
1879.         ance  of  the  following  regulations  in  the  execution  of  war- 
rants of  distress  issued  by  courts  of  summary  jurisdiction: 

{h)  Ss.  20,  45. 

(a)  I.e.,  the   landlord,  proprietor,  keeper  or  manager  of  any  hotel, 
inn  or  licensed  public-house. 

(b)  Chattels,  carriages,  horses,  wtures  or  merchandise. 

(c)  41  &  42  Vict.  c.  48,  s.  1. 

(d)  Ibid. 
(c)  Ibid. 

(a)  The  Summary  Jurisdiction  Act,  1879,  s.  43. 
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1.  A  warrant  must  be  executed  by  or  under  the  direction  By  whom 
of  a  constable.  ^^t 

2.  The  distress  must  be  sold  by  public  auction,  and  five  to  be 
clear  days  at  the  least  must  intervene  between  the  making  ^^^ 

of  the  distress  and  the  sale ;   unless  the  person  against  ^^en  sale 
whom  the  distress  is  levied  consents  otherwise  in  writing,      to  be 

3.  Subject  as  above,  the  distress  must  be  sold  within  the 
period  fixed  by  the  warranty  or,  if  the  warrant  fixes  no 
period,  then  within  fourteen  days  from  the  date  of  the 
distress  being  made ;  unless  the  sum  for  which  the  warrant 
was  issued  and  also  the  charges  of  taking  and  keeping  the 
distress  are  sooner  paid. 

4.  Subject  to  any  directions  to  the  contrary  given  by  the  Impound- 
warrant,  where  the  distress  is  levied  on  household  goods,  ^f^. 
the  goods  may  not,  except  with  the  written  consent  of  the 
person  against  whom  the  distress  is  levied,  be  removed  from 

the  house  until  the  day  of  sale,  but  so  much  of  the  goods  as, 
in  the  opinion  of  the  person  executing  the  warrant,  will  be 
snfficient  to  satisfy  the  distress  must  be  impounded  by  affix- 
ing to  the  different  articles  a  conspicuous  mark.  A  person 
removing  marked  goods,  or  defacing  or  removing  the  mark, 
is  liable  to  a  fine  not  exceeding  £5. 

5.  Where  a  person  charged  with  the  execution  of  a  warrant  Penalty  for 
wilftilly  retains  from  the  produce  of  goods  sold  to  satisfy  the  o^e^^charge. 
distress,  or  otherwise  exacts,  any  other  costs  and  charges 

than  those  to  which  he  is  for  the  time  being  entitled  by 
law  (h),  or  makes  any  improper  charge,  he  is  liable  to  a  fine 
not  exceeding  £5. 

6.  A  written  account  of  the  costs  and  charges  incurred  in  Account  of 

charges. 

(6)  None  of  the  statutes  relating  to  the  summary  jurisdiction  of  magis- 
trates  appears  to  contain  a  scale  of  charges  for  executing  a  warrant  of  dis- 
tress. The  amounts  usually  allowed  are  the  same  as  those  authorized  by 
57  Geo.  III.  c.  93  ;  see  post,  p.  865,  Form  5. 
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respect  of  the  execution  of  a  warrant  must  be  sent  by  the 
constable  charged  with  the  execution  of  the  warrant,  as  soon 
as  practicable,  to  the  clerk  of  the  court  issuing  the  warxant ; 
and  the  person  upon  whose  goods  the  distress  was  levied 
has  a  right  within  a  month  after  the  levy  to  inspect    the 
account,  without  fee  or  reward,  at  any  reasonable  time  to  be 
appointed  by  the  court,  and  to  take  a  copy  of  it 
Deduction       7.  A  coustablc  charged  with  the  execution  of  a  warrant 
of  charges,  jj^j^^^  cause  the  distress  to  be  sold ;  he  may  deduct  out.  of 
the  amount  realized  all  costs  and  charges  actually  ineorred 
in  effecting  the  sale  ;  and  he  must  render  to  the  owner  the 
surplus,  if  any,  after  retaining  the  amount  of  the  sum  for 
which  the  warrant  was  issued,  and  the  proper  costs  and 
charges  of  the  execution  of  the  warrant 
When  8.  Where  a  person  pays  or  tenders   to  the   constable 

distress  to  ^harffed  with  the  execution  of  a  warrant  the  sum  mentioned 

be  dis-  ° 

continued,  in  the  warrant,  or  produces  the  receipt  for  it  of  the  clerk  of 
the  court,  and  also  pays  the  amount  of  the  costs  and  charges 
of  the  distress  up  to  the  time  of  the  payment  or  tender,  the 
constable  may  no  longer  execute  the  t^ arrant 


PAET  n. 

POEMS    AND    PRECEDENTS. 


I.   AUCTIONEER'S  LICENCE. 

^'  Applica- 

,  of  ,  in  the  parish  of  ,  in  the  county  tion  for 

,  request  a  licence  to  carry  on  the  buaineBS  of  an  auctioneer,  licence. 
Dated  ,  18    . 

[Signature  of  applicant.] 

To  the  Collector  of  Inland  Eevenue, 
[York]  Collection. 


'^'  Licence. 

Atictianeer's  Licence, 

8  &  9  Vict.  c.  15. 

No. 

[York]  Collection. 

I,  the  undersigned,  duly  authorized  by  the  commissioners  of  inland 
revenue,  hereby  grant  licence  to  ,  residing  at  ,  in  the 

parish  of  ,  in  the  county  of  ,  to  exercise  the  trade 

or  business  of  an  auctioneer  in  any  part  of  the  United  Kingdom  from 
the  day  of  the  date  hereof  until  and  including  the  5th  day  of  July 
next  ensuing,  he  having  paid  the  sum  of  £10  for  this  licence. 

Dated  this  day  of  ,  18    • 

[Sigtiature] 

Collector  of  Inland  Hevenue. 

N.B.  This  licence  will  not  authorize  the  sale  of  any  commodities 
for  the  selling  of  which  an  excise  licence  is  required,  except  in  the 
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[PAKT  n. 


Notice  of 
intention 
to  renew 
licence. 


cases  following :  Ist)  sales  upon  premises  in  respect  of  wHch  the 
owner  of  the  commodities  has  taken  out  a  proper  licence ;  2ndl3r> 
sales  by  sami)le  only  at  a  place  in  the  town  in  which  the  owner  of  the 
commodities  is  licensed ;  3rdly)  sides  of  commodities  the  property  o£ 
a  private  person  and  not  sold  for  profit  or  by  way  of  trade,  under  the 
permission  of  the  commissioners  of  inland  revenue,  for  which  applica- 
tion  should  be  made  through  the  supervisor  at  least  a  week  biefore 
the  intended  sale. 


3. 

I  hereby  give  notice  that  I  intend  to  renew  my  auctioneer's  licence, 
which  will  expire  on  the  5th  of  July  next. 


Dated 


18 


[Signature  of  auctioneer  J] 

To  the  Collector  of  Inland  Revenue, 
[York]  Collection. 


Warrant  of  ^' 

commit-       [C<mnty\  \     To  the  constable  of 

to  wit    \     house  of  correction  (a)  at 
of 


ment  for 
selling 
without  a 
licence. 


,  and  to  the  keeper  of  the 
,  in  the  said  county 


Whereas  A.  B.,  of  ,  in  the  county  of  ,  is  and  staods 

convicted  this  dav,  before  me,  N.  O.,  one  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county  of  ,  for  that  the  said  A.  B. 

was,  at  the  time  of  committing  the  offence  hereinafter  mentioned,  a 
person  acting  as  an  auctioneer  and  required  b^  an  act  of  parliament, 
passed  in  the  eighth  year  of  Her  Majesty's  reign,  intituled  "  An  act 
to  repeal  tiie  duties  of  excise  on  sales  by  auction,  and  to  impose  a  new- 
duty  on  the  licence  to  be  taken  out  by  all  auctioneers  in  the  United 
Kingdom,*'  to  take  out  a  licence  as  a  person  exercising  or  carrying  on 
the  trade  or  business  of  an  auctioneer ;  and  that  the  said  A.  B.  did, 
on  this  day  of  ,  at  ,  within  the  county  afore- 

said, act  as  an  auctioneer  and  hold  a  certain  sale  by  auction,  to  wit, 
a  sale  by  auction  of  certain  goods  and  chattels,  and  did  then  and 
there  sdl  by  auction  certain  goods  and  chattels,  to  wit,  ;  and 

that  a  certain  officer  of  excise  \pr  customs  or  stamps  and  taxes],  to 
wit,  one  C.  D.,  did  then*  and  there,  at  the  time  of  the  said  sale  by 
auction  as  aforesaid,  demand  of  the  said  A.  B.  that  he  the  said  A.  & 

(a)  Or  gaol,  or  whatever  the  description  of  the  prison  for  the  coontj 
or  place  where  the  sale  was  held  may  be.  See  28  &  29  Vict.  c.  126,88. 
56,  61. 
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• 

sbonld  produce  and  show  to  him,  the  aaid  officer  of  excise  [or  customs 

or  stamps  and  taxes],  a  proper  licence  to  him  the  said  A.  B.  granted 

under  the  said  act  and  then  in  force,  but  the  said  A.  B.  did  not  nor 

would,  at  the  time  of  the  said  sale,  produce  and  show  to  the  said 

C.  D.,  as  such  officer  as  aforesaid,  any  such  licence  as  aforesaid, 

neither  did  he,  the  said  A.  B.,  then  and  there  immediately  deposit 

with  the  said  C.  D.,  as  such  officer  as  aforesaid,  the  sum  of  £10,  but 

then  and  there  absolutely  neslected  and  refused,  as  well  to  produce 

such  licence  aa  to  deposit  such  sum  of  money  as  aforesaid,  contrary 

to  the  form  of  the  statute  in  that  case  made  and  provided ;  whereupon 

the  said  A.  B.  was  then  and  there  arrested  and  detained  by  a  certiun 

officer  of  the  peace,  to  wit,  E.  F. ,  constable  of  the  police  of  the  county 

of  aforesaid,  at  the  request  of  the  said  0.  D.,  as  such  officer 

as  aforesaid,  and  in  manner  mentioned  and  required  by  the  said  act 

of  parliament,  and  conveyed  before  me,  one  of  the  justices  of  the 

peace   of  the   county  where  such  sale  was  held;  and  I,  the  said 

i\iBtice,  then  and  there,  to  yrit,  at  ,  in  the  county  aforesaid, 

on  the  day  and  year  aforesaid,  examined  into  the  fact  and  facta 

charged,  and  it  was  then  and  there  duly  proved  by  the  oath  of  J.  H., 

a  credible  witness,  that  the  said  A.  B.  did  act  as  an  auctioneer  at  the 

time  and  place  and  in  manner  aforesaid,  and  did  not  produce  such 

licence  or  deposit  such  sum  of  money  as  aforesaid,  contrary  to  the 

{om  of  the  statute  in  that  case  made  and  provided  :  therefore,  I  the 

said  justice  do  commit  the  said  A.  B.  to  the  house  of  correction  (6)  for 

the  county  where  the  said  sale  was  held  as  aforesaid,  that  is  to  say, 

the  house  of  correction  (6)  at  ,  in  the  said  county,  for  the  space 

of  (c)  from  the  day  of  this  commitment.    And  these  are  to 

require  yon  the  said  to  convey  the  said  A.  B.  to  the  house  of 

correction  {b)  aforesaid,  and  to  deliver  him  to  the  keeper  thereof, 

together  witii  this  warrant.    And  I  do  hereby  command  you  the  said 

keeper  to  receive  the  said  A.  B.  into  your  custody  in  the  said  hmue 

of  correction  {h),  there  to  remain  for  the  space  of  (e)  from  the 

day  of  this  commitment.    And  for  so  doing  this  shaU  be  your 

sufficient  warrant. 

Given  under  my  hand  at  ,  in  the  said  county  of  , 

the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and 

[Signature  of  justice  of  the  peace,"} 
A  justice  of  the  peace  for  the  said  county  of 


(5)  Or  as  the  case  may  be. 

{c)  Not  more  than  a  ^endar  month. 
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[part    II. 


Authority 
to  sell 
goods  by 
auction. 


II.    AUTHORITY  TO  SELL. 

1. 

Sir, — ^I  hereby  give  you  authority  to  sell  for  me  by  auction,  the 
several  lots,  my  property,  herein  mentioned  [at  the  prices  marked 
against  them],  and  to  receive  the  price  [or  a  deposit  not  exceeding 
j9er  cent,  on  the  price]. 

Dated  the  ,  18    . 

J.  T. 
To  Mr.  G.  H.,  Auctioneer. 


Authority 
to  sell  an 
estate  in 
lots. 


2. 


Authority  to  sell  property  at 


18 


To  Messrs.  R.  M.  &  E.,  Piccadilly. 

I  hereby  authorize  you  to  seU  the  property  described  in  the  printed 
particulars,  of  which  copy  annexed,  at  the  undermentioned  prices, 
either  by  public  auction,  or  subsequently  by  private  contract,  until  I 
withdraw  these  instructions  by  writing. 


Lot    1 

Lot    4 

Lot    2 

Lot    5 

Lot    3 

Lot    6 

[AddreM.] 


[Signature.'] 


sell  an 
estate. 


Power  of  3. 

**Jf™®y  ^  To  ALL  TO  WHOM  these  presents  shall  come,  know  ye  that  L, 
A.  B.,  of  R.,  in  the  county  of  Y.,  gentleman,  for  sufficient  considera- 
tions me  hereunto  moving,  by  these  presents  Do  make,  constitute 
and  appoint  0.  D.,  of  S.,  in  the  county  of  Y.,  auctioneer,  my  true 
and  lawful  attorney,  for  me  and  in  my  name,  place  and  stead  to 
make  sale  and  dispose  of  All  that  messuage  &c.  [Describe  the  premites 
shortly]^  with  the  appurtenances  and  the  inheritance  thereof  in  fee 
simple  [either]  by  public  auction,  [or  by  private  contract,  and]  either 
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to^^iether  or  in  separate  parcels  or  lots,  for  such  price  or  prices,  or 
sum  or  sums  of  money,  and  by  such  descriptions  and  under  such  con- 
ditions as  to  him  shall  seem  advisable  ;  and  to  sign  and  execute  all 
proper  contracts  and  agreements  for  the  sale  and  conveyance  thereof, 
and  do  all  such  acts,  matters  and  things  as  he  shall  consider  necessary 
for  completing  such  sale  and  contracts  ;  and  to  receive  a  deposit  not 
exceeding  per  cent,  on  the  purchase-money ;  I,  the  said  A.  B., 
hereby  giving  my  said  attorney  the  whole  of  my  power  and  authority 
in  the  premises,  and  hereby  allowing,  ratifying  and  coniirming,  and 
promismg  and  agreeing  at  all  times  to  allow,  ratify  and  confirm,  all 
and  whatsoever  my  said  attorney  shall  lawfully  do  or  cause  to  be 
done  in  or  concerning  the  premises.  In  witness  whereof  I  have 
hereunto  set  my  handand  seal  this  day  of  ,  18    . 

Signed,  sealed,  &c. 

A.  B.  (L.  s.) 


[Date.] 

SiB, — As  the  premises  in  S.  are  to  be  submitted  to  auction  on  the  yQ^^jor  fo^ 
next,  I  enclose  you  the  usual  form  of  appointment  of  a  instruc- 
peison  to  make  the  reserved  bidding  {d),  and  request  that  it  may  be  ^-^j^^  ^^^ 
signed  by  the  parties  and  returned  to  me  previously  to  the  day  of  sale.  (^nc[uctiQ.r 
I  also  enclose  for  your  inspection  and  sanction  a  copy  of'  the  ^^i^^        ° 
particulars  and  conditions  of  sale. 

Be  so  good  as  to  favour  me  with  the  lowest  price  at  which  the 
property  may  be  sold,  and  such  other  directions  or  information  as  you 
may  deem  needful. 

I  am,  Sir, 

Your  obedient  servant^ 

CD. 
To  A.  B.,  Esq. 


APPRAISEMENTS. 
[See  rules,  post,  p.  444  et  seq.] 


(d)  See  Form,  post,  p.  342. 
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III.    ADVERTISEMENTS. 

A.   SALES  BY  AUCTION. 


Freehold, 

under  order  jjj  ^  q^^j^  ^f  Justice, 
of  the  1882.    T.  No. 

Court.  posseasion. 


1. 

Chancery  Division.     Thompson  v.  Johnson, 
.    Freehold  residence  near  .     With 


Messrs.  will,  pursuant  to  an  order  in  the  above  action, 

and  with  the  approbation  of  Mr.  Justice  ,  sell  by  anctioii 

at  the  Mart,  Tokenhouse  Yard,  E.C.  on  the  of 

18  ,  at  o'clock  precisely,  the  excellent  freehold 

nine-roomed  house  known  as  ,  and  situate  .    There  is  a 

freen-house,  and  also  a  garden  stocked  with  productive  fruit  trees. 
Particulars  and  conditions  maybe  had  at  the  Mart ;  of  Messrs.  , 

solicitors,  Mortlake ;  and  of  the  auctioneers  at  their  offices.  No.         , 
Mincing-lane,  E.C. 


Leaseholds, 
by  order  of 
mortga- 
gees. 


2. 

Woking,   Surrey.     Detached  and  semi-detached  leasehold  resi- 
dences, for  occupation  or  investment.    By  order  of  the  mortgagees. 

Mr.  will  sell  by  auction  at  ,  on  ,  the 

of  ,  at    «  o'clock,   three  substantially  built  detached 

and  semi-detached  residences,  known  as  ,   in  the 

Road,  SydexJiam,  one  of  the  most  beautiful  and  healthy  suburbs  of 
London,  and  close  to  the  Crystal  Palace,  with  excellent  train  service 
to  the  City  and  West-end  of  London  ;  held  for  loxu;  terms  and  low 
ground-rents,  and  together  of  the  estimated,  and  in  part  actual, 
rental  value  of  £  per  annum.    In  the  meantime  the  auctioneer 

is  prepared  to  receive  ofTers  for  their  purchase  by  private  contract. 
May  be  viewed  by  permission  of  the  tenants,  and  parikiculars  had,  &a 


Fnmiture. 


3. 


Mr.  will  sell  by  auction  at  No,  10, 

Kensington,  on  the  of  >  18    ,  at 

lots  of  furniture  and  efifects.    By  order  of  Mrs. 
for  India.    View,  day  preceding  and  morning  of  sale.    Catalt^es  at 
offices,  No.        ,  Broad-street,  £.0. 


Street,  South 
o'clock,  270 
leaving 
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4»  Announce* 

Bickerton  Park  Estate. — Measn.  beg  to  announce  that  lots  '"'^^     i 

7  and  8  of  this  properl^y,  having  been  disposed  of  by  private  treaty,  i^wi^wa 
are  withdrawn  from  their  sale  by  auction  announced  to  take  place  on      ^^' 
the      instant. 


B.   LETTING  BY  AUCTION. 

Notice  is  hereby  given  that  the  tolls  arising  at  the  toll-gate  upon  'SolUu 
the  tompike-road  at  ,  called  or  known  by  the  name  of  the 

Gate,  will  be  let  by  auction  to  the  best  bidder  at  the  house 
of  at  ,  on  the  day  of  next,  between 

the  hours  of  and  ,  in  the  manner  directed  by  the  Act 

passed  in  the  third  year  of  the  reign  of  His  Majesty  King  GeoiKe  the 
Fourth  "  for  regulating  turnpike-roads,"  which  tolls  producM.  the 
last  year  the  sum  of  £  above  the  expenses  of  collecting  tiiem, 

and  wiU  be  put  up  at  the  sum  of  £  .    Whoever  happens  to 

be  the  best  bidder  must  at  the  same  time  pay  one  month  in  advance, 
if  required,  of  the  rent  at  which  such  tolls  may  be  let,  and  give 
seconty,  ^tb  sufficient  sureties,  to  the  satisfaction  of  the  trustees  of 
the  said  turnpike  road,  for  payment  of  the  rest  of  the  money  monthly 
[or  in  siKh  other  proportion  aa  shall  be  directed], 

A   -p      j  Clerk  to  the  trustees  of  the  said 
^-  ^'      \  turnpike-road. 


IV.    PAETICULAES  AND  CATALOGUES. 

A.  INTRODUCTORY. 

Business 
By  order  of  the  mortgagees.    City  of  London.    The  particulars  premises* 
and  conditions  of  sale  of  the  capital  business  premises,  No.        , 

Street,  ,  comprising  five  floors  and  a  basement,  and 

producing,  inclusively  of  the  estimated  value  of  two  vacant  rooms  on 
the  third  floor,  £  per  amium  ;  held  by  original  lease  direct  from 
the  estates,  for  the   residue  of  a  term  of        years  from 

[Christmas]  (  years  unexpired)  at  a  ground  rent  of  £  per 
annum;  for  sale  by  auction,  by  Messrs.  ,  at  ,  on 

,  at  ^     o'clock  precisely.    Particulars  and  conditions  of  side 
may  be  obtained  of  Mr.  ,  solicitor,  ;  and  of  the 

auctioneers  at  • 
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[part    II 


Freehold 
farm  and 
leasehold 
cottages,  in 
two  lots,  by 
order  of 
the  Court. 


2. 

In  the  High  Court  of  Justice, 
Chancery  Division  {d). 

Particulars  and  conditions  of  sale  of  certain  freehold  and  leaseliold 
estates  situate  in  the  parish  of  ,  in  the  county  of  ;   com- 

prising a  freehold  farm  called  the  **  Farm,"  containing  about 

180  acres  of  arable,  pasture  and  meadow  land ;  and        leasehold 
cottages  in  Lane,  adjoining  the  said  farm,  held  for  an  unex- 

pired term  of  about        years,  at  a  nominal  rent ;  which  will  be  sold 
by  auction  by  Mr.  ,  with  the  approbation  of  his  lordship, 

Mr.  Justice  ,  the  judge  to  whom  the  action  {e)  is  attached, 

pursuant  to  the  judgment  {j)  therein  dated  the  day  of  , 

18    ,  at  the  Hotel,  at  ,  in  the  citjr  of  ,   on 

the  day  of  ,  18    ,  at  5  for  6  o'clock  in  the  evening,  in 

two  lots. 

Particulars  and  conditions  of  sale  may  be  had  gratis  of  Mr.  , 

of  ,  in  the  city  of  ,  solicitor ;  of  Messrs.  ,  of 

;  of  the  auctioneer,  at  ;  and  at  the  place  of  sale. 


Houses,  by 
direction 
of  the 
sheriff. 


3. 

In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  Robertson  and  Co.,  PlaintifiGs, 

and 
Richard  Jamieson,  Defendant. 

Particulars  and  conditions  of  sale  of  the  chattel  interest,  if  any,  of 
the  above-named  defendant  in  certain  buildings  situate  and  being  Nos. 
and.       ,  Road,  South  Kensin^n,  which  will  be  sold 

by  auction  by  Messrs.  ,  at  their  auction  ofBces,      ,  High 

Holbom,  on  Friday,  the  day  of  March,  18    ,  at  12  for  1  o'dodc, 

hj  direction  of  the  sheriff  of  Middlesex.  The  premises  may  be 
viewed.  Particulars  and  conditions  of  sale  may  be  had  on  the 
premises ;   of   Messrs.  and  ,  solicitors,       ,  Old 

Broad  Street,  E.C. ;  and  at  the  auction  and  estate  offices,  ,  High 
Holbom. 


Furniture. 


4. 

No.      ,  Street,  W.  (instead  of  No.      ,  Place, 

Kensington,  a  sale  not  being  allowed  at  the  mansion).    A  catalogue 


((f)  Add  the  short  title  of  the  action  or  matter,  and  a  reference  to  the 
recoi^i. 

(c)  Or  matter. 
{f)Or  order. 
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of  the  superior  modem  furniture  (chiefly  supplied  by  Messrs. 
&  Co.)  and  general  effects,  comprising  the  contents  of  10  bedchambers, 
elegant  ebonized  and  gilt  drawing-room  suite,  upholstered  in  rich  blue 
satin,  a  fine  concert  grand  pianoforte  by  Collard  and  Collard,  a  full- 
compass  cottage  pianoforte,  ebony,  amboyna  and  gilt  cabinets,  ebony, 
amboyna,  oak,  walnut,  mahoeany  and  gilt  centre,  card,  writing  and 
occasional  tables,  a  gilt  and  enamelled  boudoir  suite,  ottomans, 
jardinieres,  pedestals,  set  of  handsome  massive  oak  dining-tables, 
beautifully  carved  oak  pedestal  sideboard  and  bookcase,  dinner 
wacgon,  couch,  2  easy  and  18  other  chairs  in  morocco,  oak  and  other 
bo<^cases,  the  hall  furniture,  couches,  chairs,  fire  screens,  ^tag^res, 
girandoles,  elegant  crystal  and  silt  chandeliers,  valuable  mantel 
docks  and  ornaments,  bronzes,  ou  paintings,  including  an  example 
by  Landseer,  engravings,  plated  articles,  300  ozs.  silver  plate,  600 
vols,  of  books,  silk,  damask,  lace  and  other  curtains,  chimney 
glasses,  pile,  Turkey  and  Brussels  carpets,  hearthrugs,  fenders,  fire 
implements,  china,  glass,  refrigerator,  coppers,  culinary  requisites, 
excellent  Isuidau  and  phaeton,  by  &  Sons,  a  single  brougham, 

and  numerous  other  effects,  which  will  be  sold  by  auction,  by  Messrs. 

(by  order  of  Mr.  ),  at  the  Sale  Rooms,      , 

Street,  on  Wednesday,  May,  18  ,  and  following  day,  at  eleven 
for  twelve  o'clock  each  day.  May  be  viewed  at  the  mansion,  No.  , 
Queen's  Gate  Place,  privately,  on  Saturday,  1  May,  by  cards,  to 
be  obtained  of  the  auctioneers ;  and  publicly,  on  Monday,  3  May, 
also  at      ,  Street,  on  Tuesday,  11  May.      Catalogues 

at  the  place  of  sale ;  of  Messrs.  solicitors,  No.      , 

Street ;  and  of  the  auctioneers  at 


5. 

To  be  sold  by  auction  by  Messrs.  at  ,  on 

the  of  »  18    ,  beginning  at  11  o'clock  precisely,  in 

accordance  with  the  conditions  exhibited  on  the  premises. 


Horses. 


^-  Cows  and 

Catalogue  of  a  choice  herd  of  newly  calved  and  down  calving  heifeis. 
Aldemey  and  Guernsey  cows  and  heifers,  selected  with  great  care  by 
Mr.  of  ,  importer  to  Her  Majesty  the  Queen,  to  be 

sold  by  auction  by  Mr.  at  the  Hotel,  ,  on 

the  of  I  18    ,  at  12  o'clock  punctually.  The  herd 

will  be  on  view  on  the  morning  of  the  sale. 


'•  ^  Stocks  and 

Particulars  and  conditions  of  sale  of  various  stocks  and  shares  in  sbares. 
established,  undertakings,  for  sale  by  auction  at  ,  by  Messrs. 
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,  of  ,  auctioneers,  on               ,  the               of           , 

18,    at  o'clock  precisely.    Catalogues  can  be  obtained  of  the 
auctioneers. 


B.  FORMAL  to). 

Freehold  ^• 

house  and        a  messuage  or  tenement,  with  the  garden,  yard  and  outbuildings, 

garden.        situate  in,  and  being,  No.  10,  of  Street,  in  the  town  of  , 

in  the  county  of  ,  and  now  in  the  occupation  of  ,  as 

tenant  from  year  to  year  from  [Michaelmas],  at  a  rent  of  £  'per 

annum. 


Freehold  or  2, 

copyhold  A  dwelling-house,   with   coach-house,    stable,  outbuildings   and 

house  and    garden,  being  No.  ,  in  Street,  ,  now  in  the 

garden.        occupation  of  [State  period  of  tenancy,  <fcc.,  reiU,  also  as  to 

repairs,  <t*c.] 

The  premises  contain,  including  the  site  of  the  house  and  buildings, 

of  land,  or  thereabouts,  and  are  bounded  by  ,  and 

are  shown  on  the  accompanying  plan. 

The  walls  adjoining  belong  solely  to  these  premises.    The 

walls  adjoining  are  to  be  deemed  party  waUs. 

The  premises  have  a  joint  right,  with  the  premises  on  the  north 
side  thereof,  to  the  use  of  the  well  and  pump  shown  on  the  plan, 
subject  to  bearing  half  the  expense  of  keeping  the  same  in  repair ; 
and  the  like  as  to  the  road  or  passage-way  leading  to  the  stable  and 
coach-house  and  back  of  the  premises. 
The  annual  land  tax  now  payable  is 
The  property  is  freehold  {h). 


Freehold  ^ 

farm  and         Lot  1.  A  freehold  farm,  called  ''  Farm,"  situate  at  » 

leasehold     in  the  parish  of  ,  in  the  county  of  ^  ;  consisting  of  180 

cottages,  in  acres  of  arable,  meadow  and  pasture  land  in  a  high  state  of  cultiva- 
two  lots.      tion,  and  a  large  and  commodious  farm-house,  brioL  built  and  tiled, 
containing  ten  rooms,  with  large  bam,  cart-sheds,  stables  and  other 
outbuildings.    This  lot  is  in  the  occupation  of  Mr.  ,  under  an 

{g)  Simple  particulars  are  given,  the  laudatory  terms  generally  sog- 
gesting  themselves  to  auctioneers. 

{h)  Or  copyhold  of  the  manor  of  ;  the  nsoal  fines  on 

death  or  alienation,  a  heriot  on  death,  and  a  yearly  quit-xent  of  • 
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agreement  which  expires  at  [Michaehnas]  next,  at  the  annual  rent  of 
j£  .    The  farm  is  subdivided  as  follows : — 


Xo.  on  Plan 
annexed. 

Description. 

State. 

Qtiantitj. 

2 

4 

10 

140 
141 
143 

House  and  Homestead 

Home  Close     

Long  Ten  Acres 

Meadow 
Arable 

(Set  out  the  rest  of  the  parcels  in  like      ^  . 

■^...^.n..  \                             lotal  ... 
manner. ) 

180 

Lot  1  will  be  sold  subject  to  a  right  of  way  reserved  to  the  owner 
of  the  adjoining  lands,  and  his  servants  and  others,  across  the  Long 
Ten  Acres,  by  a  footpath  running  from  west  to  east. 

Lot.  2.  Four  leasehold  cottages,  each  containing  four  rooms  and  a 
closet,  and  a  smaU  garden  to  each  cottage,  all  situate  in  , 

adjoining  the  Long  Ten  Acres. 

Lot  2  IS  held  under  a  lease  for  a  term  of  eighty  years  from  Ladyday , 
18    ,  at  a  ground  rent  of  £  ,  and  is  now  in  the  several  occupa- 

tions of  ,  as  weekly  tenants,  at  rentals  amounting  to  £ 

jper  annum. 


^'  Freebold 

The  messuage,  bakehouse,  and  premises  situate  at  aforesaid,  house, 

and  now  in  the  occupation  of  J.  C.  ;  and  also  the  water  grist-mills,  bakehouse, 
mill-house  and  premises  situate  in  the  parish  of  C,  in  the  county  of  ^^^  ^^* 
S.,  with  tiie  appurtenances,  as  the  same  are  now  in  tide  occupation  of 
the  said  J.  C.  [State  terms  of  tenancy,  and  give  inventory  of  going  gear^ 
<fcc.,  of  mill]. 


^'  A  freehold 

The  several  freehold  pieces  or  parcels  of  land  or  ground  situate  at  estate. 
S.,  in  the  coun^  of  Y.  [aelineated  in  the  plan  in  the  margin  hereof, 
or],  containing  by  estimation  acres,  more  or  less,  called  or 

known  by  the  several  names  of  ,  and  now  in  the  occupation 

of 

The  property  is  subject  to  a  fee-farm  rent,  payable  to  the  lord  of 
the  manor  of  ,  [or  to  a  mortgage  in  fee  (or  by  demise  for  a 
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Moiety  of 
freehold. 


Leasehold 
for  lives. 


term  of  years),  by  iadentnre  dated  ,  aod  made  between 

aad  ,  for  secarin^  the  payment  of  a  principal  sum  of  £ 

and  interest,  which  principal  sum  of  £  ,  with  interest  thereon 

from  ,  is  to  DC  paid  and  discharged  by  the  purchaser]. 


6. 

All  that  undivided  moiety  or  half  part  of 
&a  (as  above). 


f  of  and  in  all. 


7. 

The  estate  of  the  said  [mifidor]  for  the  lives  of  [nominecSf  stating 
tJieir  ages  cmd  addresses],  granted  and  demised  by  indenture  bearing 
date  on  or  about  the  day  of  ?  18    ,  and  made  between 

[lessor]  of.  &c.,  of  the  one  part,  and  the  said  [vendor]  of  the  other 

Eart,  in  all  that  [messuage  or  tenement,  garden,  and  piece  of  meadow 
ind]  situate  at,  &c. 


Life  in- 
terest  in  a 
freehold 
house. 


8. 

The  life  interest  of  the  bankrupt,  aged        ,  in  a  freehold  messuage, 
&c.,  situate,  &c.,  in  the  occupation  of  ,  under  an  agreement 

for  a  lease,  &c.  The  bankrupt's  interest  in  these  premises  is  derived 
under  the  will  of  his  father,  ,  deceased,  dated,  &c.,  whereby 

the  fee  simple  of  the  said  premises  was  devised  to  certain  trustees, 
upon  trust,  among  other  things,  to  pay  the  rents  and  profits  of  the 
said  premises  to  the  said  during  his  life. 


Reversion 
in  free- 
holds. 


9. 

The  remainder  or  reversion  of  A.  B.  [in  fee  simple]  expectant  upon 
and  to  take  effect  in  possession  immediately  after  the  decease  of  C.  D. 
of  and  in  all,  &c. 


A  copyhold 
estate. 


10. 

The  inheritance  in  possession  [or  othenoisef  as  the  case  may  be], 
according  to  the  custom  of  the  manor  of  £.,  in  the  county  of  S.,  of 
and  in  aU  those  several  closes  of  arable  land,  situate  at  ,  con- 

taining by  estimation  acres,  more  or  less,  and  now  in  the 

occupation  of  ,  [State  Uu  terms  of  the  tenancy  as  to  period^ 

rent,  dfcc] 
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11.  Manor  with 

The  manor  or  lordship  of  E.,  with  its  rights,  members  and  appur-  ?^  , 

tenances,  situateandbeinginthecounty  ofS.,  audalsotheadvowson,  "^"^T  ^^^^ 
right  of  patronage  and  presentation  of  and  to  the  vicarage  of  E.  ***''^°^'^o°' 
aforesaid,  and  alM>  the  right  of  fishery  in  the  river  T.,  of  and  belong- 
ing to  the  said  [vendor]f  and  also  aU  and  singular  the  messuages, 
farmSy  lands,  tenements  and  hereditaments  mentioned  or  described 
in  the  x>articalar8  or  schedule  hereunder  written  [State  fiticsy  arbitrary 
and  certain^  quit  rents,  free  rents,  reliefs,  annual  income  of  advotoson, 
and  anything  tending  to  show  that  the  fishery  is  of  substantial  valued 


12.  A  manor. 

The  manor  of  ,  in  the  county  of  ,  with  its  rights, 

members  and  appurtenances. 

The  manor  comprises  houses  and  acres  of  land,  with 

pieces  of  land  without  extent  defined,  held  at  fines  arbitrary 

on  death  or  alienation  and  quit  rents  [  of  the  parts  copyhold 

of  the  manor  are  also  subject  to  heriots  payable  on  death.    There  are 

also  various  free  rents  payable  to  the  lord  of  the  manor]. 

The  average  income  from  the  manor  for  the  last  years  [not 
including  income  from  property  which  has  been  enfranchised]  has 
been  £  ,  and  the  assessment  to  the  poor's  rate  of  the  properties 
held  of  the  manor  at  fines  arbitrary  appears  by  the  statement  which 
will  be  shown  to  intending  bidders  to  oe  £ 

The  annual  income  from  the  stewardship  may  be  fairly  estimated 
at  not  less  than  £ 


13'  A  freehold 

The  estate  called  &c.,  situate  at  &c.,  comprising  residence  with  ^^^  ^^PJ* 
appropriate  coach-houses,  stabling,  vinery,  conservatories  and  out-  hold  estate, 
buildings,    wallod-in    garden,    ornamental    plantations,    lawn    and 
grounds,  and  the  farms  called  &c.,  the  whole  containing  by  tithe 
survey        acres,        roods  and        peiches. 

The  residence  comprises  &c.  {^State  number  and  size  of  rooms,  <t-c.] 

The  coach-house  and  stable  accommodation  is  sufficient  for 
horses  and  carriages. 

The  vinery  and  conservatories  contain  [State  diiiunsions  and  par- 
Oculars}, 

The  plantations,  lawns  and  pounds,  with  the  garden  and  site  of 
residence  and  buildings,  comprise  of  land  by  the  tithe  survey. 

This  part  of  the  property  is  in  the  occupation  of  [vendor],  and 
possession  will  be  given  on  the  completion  of  the  purchase. 

The  ^  farm  is  situate  at  &c.,  and  comprises  a  farm-house 
with  requisite  outbuildings  and  the  quantities  of  land  following  [State 
names  of  parcels  and  quantify  of  land  in  each,  and  total]. 


300  FORMS  AND  PRECEDENTS.  [PART   11. 

This  fann  is  now  in  the  occupation  of  [on  a  lease  for 

years  from  ]  at  the  yearly  rent  of  £ 

[Add  similar  description  (^  other  farms,'] 

The  whole  of  the  foreffoing  property,  with  the  exception  of  &c.,  is 
freehold,  the  remainder  being  copyhold  as  under  and  subject  to  fines 
arbitrary  on  death  or  alietiation  [to  a  heriot  payable  to  the  manor  of 
]  and  to  the  annual  quit  rents  stated  below. 

[Add  statement  of  tJie  parts  copylvold  and  tlie  quit  remits.] 

Attached  to  the  property  are  rights  of  common  &c.  [Sta4e  jparticu- 
lars],  a  right  of  fisnery  &c.,  and  a  right  of  way  over  &c. 

The  property  is  subject  to  land  tax,  now  £  per  annum  [in  respect 
of  kc.y  the  land  tax  in  respect  of  &c.  having  been  redeemed]. 

The  tithe  rent  charges  in  respect  of  the  several  parts  of  the  property 
are  as  under  [State  them']. 

As  regards  the  parts  m  the  occupation  of  tenants  the  tithe  rent 
charges  are  payable  by  the  tenants. 

The  property  is  sold  subject  to  a  right  of  way  to  the  owneis  and 
occupiers  of  &c.  over  &c.  ;  also  to  the  right  of  the  tenant  of  the  farm 
called  &c.  to  remove  the  granary  situate  &c.,  unless  purchased  under 
the  provisions  of  the  Landlord  and  Tenant  Act. 

The  covenants  in  the  leases  of  the  farms  may  be  seen  on  application 
at  the  office  of  Messrs.  ,  at  ,  solicitors,  pnor  to  the 

day  of  sale,  or  in  the  auction -room  on  the  day  of  sale. 

[If  any  free  rents  or  rent  charges  under  wills  <fcc.  payable^  they 
should  he  sUUed,  a'nd  it  would  be  proper  also  to  state  any  drainage  or 
level  rcUe,"] 

A  map  of  the  estate  will  be  found  attached  to  these  particulars. 


A  leasehold  ^^* 

estate.  ^  messuage  [or  whatever  the  property  may  he]  &c. 

The  premises  are  held  for  the  residue  now  to  come  of  a  term  of 
years,  commencing  from  the  day  of  >  18    >  granted 

to  the  said  [vendor']  by  an  indenture  of  lease  bearing  date  the 
day  of  ,  and  made  between  [StcUe  the  parties],  under  and 

subject  to  the  rents,  covenants  and  agreements  therein  contained  on 
the  part  of  the  tenant  or  lessee  thereof  to  be  respectively  paid  and 
performed. 


A  rent 


15. 


reserved  The  yearly  rent  or  annual  sum  of  £        ,  reserved  and  payable  to 

upon  a  the  said  [vendor],  his  heirs  and  assigns,  for  the  term  of        years  in 

lease  for  a  and  by  a  certain  indenture  of  lease  beuring  date  the               day  of 

term.  ,  and  made  between               • 
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16.  An  im- 

An  improved  reut  of  £20,  derived  from  two  mesauages  &c.,  held  P^o^^ 
by  the  vendor  for  a  term  of       years  from       ,  at  a  ground-rent  of  «™'"id- 
£10y  and  underleased  by  him  for  the  foU  term,  -wanting  three  days,  ^^^ 
at  the  rent  of  £30,  being  an  advance  or  profit  of  £20  per  annum  on 
the  original  rent. 


17.  A  rent 

The  perpetual  yearly  rent  charge  or  annual  sum  of  £        issuing  charge  m 
and  payable  out  of  and  charged  and  chargeable  upon  certain  lands,  '^« 
tenements  and  hereditaments  situate  at  D.,  in  the  county  of  K., 
under  or  by  virtue  of  a  certain  indenture  of  grant  bearing  date  the 
day  of  ,  and  made  between  [State  tlie  parties]. 


IS*  A  rent 

The  yearly  rent  charge  or  annual  sum  of  £        issuing  out  of  and  c^^JS^  ^^^ 
chargeable  upon  certain  lands,  tenements  and  hereditaments  situate  ^  ^®' 
at  B.,  in  the  county  of  K.,  and  payable  to  the  said  [vendor]  for  and 
during  the  term  of  his  natural  life  under  or  by  virtue  of  a  certain 
indenture  of  settlement  bearing  date  the  day  of  ,  and 

made  between  &c. 


19*  Rectorial 

The  tithes  of  com,  grain  and  hay,  and  other  great  or  rectorial  tithes,  ^5  P^^ 
arising,  renewing  or  increasing  within  the  parish  of  ,  in  the  ^^^^« 

county  of  ,  with  the  appurtenances,  belonging  to  the  rectory 

impropriate  of  » 


20,  Vicarial  or 

The  tithes,  tenths,  dues  and  duties  which  are  paid  and  usually  ^P^ 
reckoned  as  small  and  vicarial  tithes,  which  shiJl  arise  or  grow  due  ^^^s* 
within  the  parish  of  ,  in  the  county  of 


21«  An  advow* 

The  advowsoD,  donation,  or  perpetual  richt  of  patronage  and  ^^ 
presentation  of,  in  and  to  the  recHbory  or  parish  and  parish  church  of 
,  in  the  county  of  '  ,  and  all  the  glebe  lands,  &c. 
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Another  22, 

form 

The  advowBon,  right  of  patronage  and  presentation  to  the  rectory 
[or  vicarage  or  perpetual  curacy]  of  ,  in  the  county  of  , 

with  the  great  and  small  tithes  [as  the  case  may  be],  glel>e  and  income 
from  fees. 

There  is  an  excellent  parsonage  house,  comprising  &a  [Descf'i^ 
btiildings  and  grounds]. 

The  glebe  contains  &c. 

The  tithes  have  been  commuted  at  &c.  The  glebe  is  let  to  &c. 
[State  name  of  tenant  and  period  and  condiiions  of  tenancy]  at  tlie 
rent  of  £        payable  [half-yearly]. 

The  entire  income  from  tithe  rent  charge,  rent  of  glebe^  and  fc 
amounted  in  the  last  year  to  £ 

The  present  incumbent  was  of  the  age  of        last  birthday. 


A  next  pre-  23. 

sentatioD.  ^^  ^^^^^  ^.^^  ^^^  ^^^  ^^^  ^.^^^^  ^^  right  of  donation,  nomination, 
presentation  and  free  disposition  of  and  to  the  rectory  and  parish 
church  of  ,  in  the  county  of  ,  whenever  the  same 

shall  first  and  next  after  the  date  hereof  become  void  by  the  death  of 
,  the  present  incumbent  thereof,  or  by  any  other  ways  and 
means  whatsoever  [State  age  of  incumbent  and  details  of  annual 
vahic]. 


Fresenta-  *»• 

tion  or  lie     rje^^  right  of  donation,  nomination,  presentation  and  free  disposi- 

o  ven  or     ^^^  ^£  ^^^  ^  ^^^  advowson,  rectory,  parsonage  or  jjarish  chnrdi  of 

or  or  a        M.,  in  the  county  of  W.,  when  and  so  often  as  the  said  church  shall 

"°*  become  void  b^  the  death,  resignation  or  deprivation  of  the  present 

or  any  future  incumbent  thereof  in  the  lifeUme  of  the  said  [vendor\ 

[or  during  the  term  of  20  years  from  the  date  hereof]  [Add  HainnaUt 

as  to  age  and  value]. 


Growing  25. 

timber.  ^qq^  ^^  ^^^^^  ^^^  |-3qqj  ^^  ^^^^^  marked  with  ,  and  now 

standing  in  or  ui>on  the  farm  and  land  [woods  and  groands]  hereinafter 
mentioned,  that  is  to  say :  • 


PART    II.]        PABTICULARS  AND  CATALOGUES.  303 

26.  Imported 

40  bags  Ceylon  coffee.  «o«^- 

Prompt,  1  November,  18    .    Discount  1  per  cent. 
Per  New  Express,  Hewitt  @  Ceylon. 
Keported  29  Juhr,  18    . 
Lying  at  West  Lidia  Docks. 

Mark. 

V.  &  Go. 

126  Ibe. 

B.  0. 

15  bags  Ceylon  cardamoms. 

Prompt  3  montlis,  de|K>sit  £15  per  cent.,  no  discount ;  or  14  days' 
discount,  2^  per  cent.  Such  option  to  be  aeclared  within  three  days 
of  the  sale. 


Pile. 

Sale  lot. 

Dock  lot. 

Bags. 

21 

1 
2 

54 
55 

20 
20 

27.  A   u- 

A  ship. 

The  ship  or  vessel,  called  the  ,  built  of  ,  in  18    , 

of  the  burthen  of        tons,  now  lying  at  ,  whereof  is 

master,  with  the  furniture,  stores,  materials  and  appendages  thereto 
belonging. 

The  hull,  masts,  yards,  standing  and  running  rigging,  with  all 
faults  as  they  now  are. 

Inventory. 

[Lost  of  anchors,  cables,  sails,  boatswain's  stores,  gunner's  stores, 
cooper's  stores,  armourer's  stores,  ship* steward's  stores,  cook's  stores, 
surgeon's  stores,  kentledges,  boats,  &c.] 


EDgravo 

Lot  1.  View  of  Scarborough,  by  Suntach,  scarce.  logs. 

Lot  2.  Etchings  by  J.  T.  Walker,  A.R.A.,  on  Japanese  paper. 

Lot  3.  Death  of  Lord  Manners,  by  Sherwin,  proof. 

Lot  4.  The  Spanish  Festival,  proof  before  letters. 

Lot  5.  C.  Mellan,  St.  Peter  Nolasque,  extremely  rare,  the  plate 
lost  in  a  shipwreck. 

Lot  6.  The  Lass  with  a  delicate  air ;  and  Sally's  Disaster. 

Lot  7.  Elstracke :  Bobert  Devereux,  Earl  of  Essex,  very  fine  and 
rare. 

Lot  8.  A.  DUrer :  Portrait  of  the  Emperor  Maximilian,  a  large 
woodcut,  rare. 
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29. 

1.  DoUie,  a  black  pony ;  quiet  to  ride  and  drive,  and  tiaed.    to 
children. 

2.  A  bay  mare ;  has  been  ridden  and  driven  in  harness. 

3.  The  property  of  Mr.  .    Captain,  a  roan  gelding ;  a  good 
hunter,  ran  second  at  Aldershot  this  spring. 

4.  Kuby,  a  chestnut  mare,  by  Hotshot ;  quiet  in  single  and  double 
harness,  and  constantly  ridden  and  driven  by  a  lady. 

5.  A  brown  gelding ;  fast. 

6.  Chepstow,  a  bay  horse,  three  years  old,  by  Speculum,  out  of 
Odine  (dam  of  Turley),  by  Fitz-gladiateur. 

7.  A  bay  filly  foal,   by  Thunderbolt,   out  of  Inverness ;  foaled 
20th  April. 

8.  A  roan  gelding ;  a  good  hunter  and  hack,  np  to  14  stone,  well 
known  with  the  Tickham  foxhounds. 

9.  A  brown  cob  ;  quiet  in  harness  and  a  good  boy's  hunter. 


Cows  and 
heifers. 


30. 

Aldemeys  or  Jerseys. 

SnppoHed  time 
Lot.  Age.  of  calving.  Colour.  Remarkg. 

1.  Two  years  old.    Time  up.    Pure  silver  fawn.    A  pedij^ree  heifer. 

2.  Two  years  old.    Oct.  28.      Grey  fawn.  Very  choice. 

3.  Two  years  old.  Particulars  at  time  of  sale. 

Guernseys. 

4.  Two  years  old.    Time  up.    Mulberry,  Very   hardy    and 

rich. 

5.  Two  years  old.    Oct.  27.      Lemon  and  white.  A  large  rich  heifer. 

6.  Particulars  at  time  of  sale. 


Shares  in  a 
company. 


31. 

London  and  Westminster  Supply  Association  (Limited).  Estab- 
lished in  1876  to  carry  on  the  business  of  a  co-operative  store. 
Capital  £200,000,  in  20,000  £5  preference  and  100,000  £1  ordinary 
shares.  The  preference  shareholders  are  entitled  to  6  per  cent,  per 
annum  and  also  to  three-tenths  of  the  next  profits. 

Lot  1.  Fifty  fully-paid  £5  preference  shares. 

Lot  2.  Fifty  £5  preference  shares,  £2  paid. 
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32.  Policy  of 

A  policy  of  insurance  for  the  sum  of  £  ,  No.        ,  dated 

f  effected  with  the  Insurance  Company  on  the  life  of 

[rendor2,  ""^^o  is  now  in  the         year  of  his  age.     Annual  premium 
£  [State  any  hoTvas  added  to policy'\. 


33.  Reversion- 

ary interest 
One  moiety  of  the  sum  of  £3,500  3  per  cent.  Consolidated  Bank  jj^  personal 
Annuities,  standing  in  the  names  of    two  trustees,   and  payable  pror)erty. 
absolutely  to  the  vendor  on  the  death  of  a  lady  now  in  the  sixty-third 
year  of  her  age  (i). 


34.  Another 

The  interest  of  Mr.  J.  G.,  as  one  of  the  six  children  of  W.  G.,  late  °""* 
of  ,  in  the  county  of  ,  Esquire,  deceased,  of  and  in  the 

moneys  to  arise  from  the  sale  of  his  real  and  general  residuary 
personal  property. 

The  said  W.  G.,  by  his  will  bearing  date  the  ,  18    ,  gave, 

devised  and  bequeathed  unto  his  trustees  and  executors  all  and 
singular  his  real  and  personal  estate  whatsoever  and  wheresoever  upon 
trust  to  permit  his  unfe,  S.  G.,  to  have  the  entire  use  for  her  life,  and 
after  the  decease  of  his  said  wife  to  sell  and  convert  the  same  into 
money,  and  after  payment  of  all  expenses  to  pay  the  same  unto  and 
amongst  his  sons,  the  said  J.  G.,  W.  G.  and  H.  G.,  and  his 
daughters,  M.  A.  W.,  A.  M.  S.  and  S.  B.,  in  equal  proportions, 
share  and  share  alike.  The  testator's  real  estate  consists  of  the  follow- 
ing property,  &c. 


35.  Contingent 

A  contingent  reversionary  interest  in  one  seventh  part  or  share  of  gc^j^a-y 
the  sum  of  £  3^  per  cent.  Reduced  Annuities,  to  which  the  jn+g-gg*  /7,\ 

(»)  In  the  contract  the  names  of  the  [testator]  and  trustees,  or  the  par- 
ticulars of  the  deed  ander  which  the  property  is  vested,  should  be  given. 

(k)  The  point  principally  to  be  attended  to  in  preparing  particulars  and 
conditions '  of  sale  of  property  of  the  nature  above  mentioned  is  that  the 
interest  offered  for  sale  be  accurately  described.  There  is  little  difficulty  in 
the  case  of  a  simple  policy  of  assurance  on  a  life,  or  a  life  interest  in  pos- 
session, or  an  absolute  vested  reversion  ;  but  it  is  an  operation  of  the  greatest 
nicety  and  difficulty  to  frame  a  description  which  may  be  comprised  within 
the  ordinary  limits  of  a  particular,  and  shall  at  the  same  time  accurately 
and  clearly  define  an  interest  contingent  or  presumptive  and  liable  to  varia- 
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purchaser  will  become  eDtitled  od  the  death  of  a  gentleman  aged 
provided  the  vendor,  aged        ,  shall  be  then  living. 


V.    CONDITIONS. 


A.   CONDITIONS  OF  SALE  OF  REAL  ESTATE  (a). 


Biddings. 


Deposit 


L 

A  Freehold  or  Copyhold  Estate  in  One  Lot. 

1.  No  person  shall  advance  less  than  £  at  a  bidding  (6)  ;  and 
no  bidding  shall  be  retracted. 

2.  The  vendor  reserves  the  right  to  bid  (c). 

3.  The  highest  bidder  shall  be  the  purchaser  (d) ;  and  if  any 
dispute  shall  arise  respecting  a  bidding,  the  property  shall  be  put  up 
again  at  the  last  undisputed  bidding,  or  the  auctioneer  may  deal 
with  the  dispute  as  he  shall  think  fit  {e). 

4.  Immediately  after  the  fall  of  the  hammer  the  purchaser  shall 


tion  on  many  different  ovents.  The  task  is,  in  fact,  that  of  attempting  to 
state  in  a  few  words  the  effect  of  long  and  complicated  clauses,  and  fre- 
quently, as  might  be  expected,  is  unsuccessful.  The  safest  way  in  such 
cases  is  to  state  generally  the  nature  of  the  interest,  and  to  produce  before 
or  at  the  sale  a  copy  of  the  instrument  under  which  the  interest  is  held,  so 
as  to  give  a  purchaser  notice  of  the  contents.    See  1  Dav.  547. 

Caution.  (^)  ^^  auctioneer  must  regard  the  precedents  and  forms  of  conditions  of 

sale  of  real  estate  which  are  given  below  as  examples,  not  as  models ;  see  the 
observations  on  p.  84,  ante.  Every  variety  of  such  conditions,  common 
or  special,  will  be  found  in  the  well-known  works  of  Messrs.  Davidson,  Key 
and  Elphinstone,  Prideaux  and  "Wolstenholme  and  Turner. 

{b)  Or  "  shall  advance  at  a  bidding  less  than  the  sum  fixed  by  the  auc- 
tioneer at  the  time  of  the  sale." 

(cj  Or  "  One  person  will  bid  at  the  sale  on  behalf  of  the  vendor." 
(a)  In  Scotland  the  regulations  respecting  the  biddings  are  usually 
expressed  thus :  "  The  said  tenement  shall  be  exposed  to  sale  by  public  roup 
during  the  space  of  half  an  hour  at  the  sum  of  £  ;  and  the  person  offering 
the  upset  price,  or,  in  case  of  more  offers  than  one,  the  highest  offerer,  at  the 
expiry  of  the  said  half  hour,  shall  be  preferred  to  the  purchase. '' 

Timber  &c.      C^)  ^  there  be  any  timber,  fixtures  or  growing  crops  &c.  to  be  taken  at  a 
'  valuation  and  paid  for  in  addition  to  the  purchase-money,  a  condition  to  that 
effect  should  follow  next.    See  forma,  poat,  pp.  319 — 321. 
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pay    to  the  auctioneer  (/)  a  deposit  of  £         per  cent,  upon  the  and  con- 
amotuit  of  the  purchase-money  {g),  and  sign  the  subjoined  agreement,  tract. 

5.  The  title  to  the  property  shall  commence  with  an  mdenture  Commence- 
dated  ,  being  a  conveyance  upon  a  sale  [or  being  a  mortgage]  {h).  ment  of 

6.  The  purchaser  shall  require  no  other  evidence  of  the  identity  of  title. 

the  property  purchased  with  the  property  described  in  the  deeds  and  gyj^gngp  e 
other  documents  offered  by  the  vendor  as  the  title  than  a  statutory  jjo-*:*-  ^t 
declaration,  to  be  made,  if  required,  at  the  purchaser's  expense,  that  „-o,^ji. 
the  property  has  been  enjoyed  consistently  with  the  title  for  the  last  P    P®   y* 
twenty  years. 

7.  (t)  The  purchaser  shall  send  his  objections  and  requisitions,  if  any.  Objections 
in  respect  of  the  title  and  the  abstract,  particulars  and  conditions,  and  and  reqni- 
anything  appearing  therein  respectively  to  the  vendor's  solicitor  within  sitions. 

days  from  the  delivery  of  the  abstract,  and  in  this  respect  time 
shall  be  of  the  essence  of  the  contract ;  and  in  default  of,  or  subject 
to,  any  such  objections  and  requisitions,  he  shall  be  deemed  to  have 
accepted  the  title.  If  he  shall  insist  upon  any  objection  or  requisition  Power  to 
which  the  vendor  shall  be  unable  or  shall  not  think  fit  to  remove  or  vendor  to 
comply  with,  the  vendor  may,  notwithstanding  any  negotiation  or  rescind. 
Htigation  upon  the  subject  of  such  objection  or  requisition,  or  any 
attempt  to  remove  or  comply  with  the  same,  by  notice  in  writing 
rescind  the  sale  ;  in  which  case  he  shall  return  to  the  purchaser  the 
deposit  without  any  interest,  costs  or  other  payment. 

8.  The  remainder  of  the  purchase-money  {j)  shall  be  paid,  and  the  Comple- 
purchase  completed,  on  the  day  of  next  (k)  at  the  tion. 
office  of  Mr.                ,  the  vendor's  solicitor  {I) ;  and  if  from  any  poyment  of 
cause  whatever  the  purchase  shall  not  be  completed  on  that  day,  the  interest  bv 
purchaser  shall  pay  to  the  vendor  interest  on  the  unpaid  purchase-  ^ri-chaser 
money  {m)  at  the  rate  of  £       per  cent,  per  annum  from  that  day  ^ 

until  the  completion  of  the  purchase. 

9.  The  purchaser  shall  be  entitled  to  possession  (?i)  of  the  property  Possession ; 


if)  Or  ^^  to  Mr.  ,  the  vendor's  solicitor." 

{g)  For  a  condition  providing  for  the  investment  of  the  deposit,  see  post^ 
p.  321. 

(A)  Any  special  stipulations  required  by  the  state  of  the  title  should  be  Special 
inserted  alter  this  condition.  conditions, 

(i)  Besides  the  cases  cited  on  p.  98,  antey  the  following  may  be  consulted : 
Tanner  v.  Smith,  10  Sim.  410 ;  Minchin  v.  Nanccy  4  Beav.  332 ;  Cutts  y. 
Thodey,  13  Sim.  206 ;  6  Jur.  1027 ;  Fctge  v.  Adamy  4  Beav.  269 ;  Rippingall 
V.  Lhyd,  2  Nev.  &  M.  410 ;  Taylor  v.  Brown^  2  Beav.  180 ;  cf.  Rede  v. 
Farvy  6  M.  &  S.  121. 

(J)  If  there  will  be  any  valuation-money,  add  "  and  the  valuation- 
money." 

(A:)  The  day  named  should  be  sufficiently  distant  to  allow  time  for 
investigating  the  title  and  preparing  the  conveyance.  A  quarter-day  is  the 
most  convenient  for  purposes  of  apportionment. 

{I)  Or  "of  the  said  Mr.  ." 

Im)  [And  on  the  valuation-money.] 

(m)  br  "  the  receipt  of  the  rents  and  profits." 
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from  the  said  day  of  next  (o),  up  to  which  time  all 

outgoings,    outgoings  shall  be  cleared  by  the  vendor ;  and  all  current  rents  and 

outgoings  shall  be  apportioned  for  the  purposes  of  this  condition. 

Convey-  l^-  Upon  payment  of  the  residue  of  the  purchase-money  {p)  at  the 

ance.  iame  and  place  aforesaid,  the  vendor  shall  make  and  execute  to  the 

purchaser  a  proper  assurance  of  the  property,  such  assurance  to  be 

prepared  by  and  at  the  expense  of  the  purchaser,  and  to  be  left  by 

him  for  execution  at  the  said  office  not  less  than  seven  days  before 

the  said  day  of  next  {q). 

Easements,      1^1*  "^^^  property  is  sold  subject  to  existing  tenancies  and  to  all 

^e^  *  easements  (r),  if  any,  affecting  the  same,  whether  mentioned  in  the 

particulars  or  not  (e). 

Compensa-       12-  ^be  quantities  stated  in  the  particulars  are  believed  and  shall 

tion  for        be  taken  to  be  correct ;  and  if  any  error  shall  be  discovered  in  the 

errors  in      particulars  before  the  completion  of  the  purchase,  but  not  after- 

particu-       wards  {t\  compensation  shall  be  made  in  respect  thereof  by  the 

lars.  vendor  or  by  the  purchaser,  as  the  case  may  require,  the  amount  of 

such  compensation  to  be  settled,  in  case  of  difference  (u),  by  two 

referees,  one  to  be  appointed  by  each  party,  or  their  umpire  ;  and,  if 

either  party  shall  fail  to  appoint  a  referee  for  the  space  of  ten  days 

after  notice  shall  have  been  given  to  him  by  the  other  party  to  do  so, 

the  referee  appointed  by  the  other  party  may  make  a  final  decision 

alone  {v). 


(p)  If  it  be  not  intended  to  give  possession  until  the  purchase  is  settled, 
instead  of  inserting  a  particular  day  as  in  the  text,  say :  ^*  On  the  execution 
Reserva-       of  the  conveyance."    If  it  be  wished  to  reserve  the  right  to  sell  the  produce 
tion  of  use   ^f  a  farm,  say :  ^*  The  vendor  shall  be  at  liberty  to  hold  auction-sales  upon 
of  bams       ^^^  farms  and  lands  in  hand  at  any  time  prior  to  the  said  day  of 

«         £  '  next,  and  to  use  the  bams,  stabling,  yards  &c.  until  the  Lady-day 

-   •»  following,  for  the  purpose  of  threshing  out  the  com  and  carrying  off  or 

jarm.  feeding  the  hay,  straw  and  fodder  &c." 

(p)  See  note  (J),  supra. 

Iq)  A  shorter  form  of  this  condition  is  :  "  On  payment  of  the  remainder  of 
the  purchase-money  the  purchaser  shall  have  a  proper  conveyance  of  the 
property  at  his  own  expense."  A  condition  that  a  mortgagor  shall  not  be 
required  to  join  in  the  conveyance  is  unnecessarj' ;  Corder  v.  Morgan,  18 
Ve8.444;  Sugd.  396. 

(r\  FQuit-rents  or  other  incidents  of  tenure.] 

{8)  If  the  property  is  in  lease  with  other  property  not  for  sale,  and  it  be 
intended  to  apportion  the  rent,  the  following  condition  may  be  used :  "  The 
property  intended  to  be  sold  being  let  on  lease  to  A.  B.,  with  other  property 
belonging  to  the  vendor,  at  an  entire  rent  of  £  per  aunum^  the  sum  of  £ 
shall  be  apportioned  as  the  rent  incident  to  the  reversion  of  the  property 
intended  to  oe  sold ;  and  such  apportionment  shall  be  accepted  and  deeme(l 
valid  without  the  concurrence  of  the  tenant."  See  1  Dav.  4th  ed.  691. 
rO  Bo8  V.  Selshaniy  L.  R.  2  Ex.  72. 

[«)  [By  the  auctioneer,  or  by  some  counsel  not  before  consulted  by  either 
party,  or  by  arbitration  in  the  usual  manner  (or  as  above)]. 

m  If  there  is  to  be  no  compensation,  say :  *^  The  particulars  are  believed 
and  shall  be  deemed  to  be  correct,  and  if  any  error  shall  be  found  therein. 
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13.   If  the  purchaser  shall  fail  to  comply  with  these  conditions,  his  Forfeiture 
deposit  shall  be  forfeited,  and  the  vendor  shall  be  at  liberty  to  resell  of  deposit 
the  property  at  such  time  and  in  such  manner  as  he  shall  think  fit,  and  re* 
^th  or  without  notice  to  the  purchaser  at  the  present  sale ;  and  any  sale, 
deficiency  of  price  resulting  from  the  re-sale ;  and  all  expenses  attend- 
ing the  same,  shall  imme<uately  after  such  re-sale  be  made  good  by 
the  defaulter  at  the  present  sale,  and  in  case  of  non-payment  shall  be 
recoverable  by  the  vendor  as  liquidated  damages  {w). 

\Memora7idu7iiy  to  be  annexed  to  the  particulars  and  conditions  ;] 
Memorandum.     I,  ,  of         ,  hereby  acknowledge  that,  at  the 

sale  by  auction  held  this  day  of  ,  of  the  property 

described  in  the  above  particulars,  I  was  the  highest  bidder  for  and 
was  declared  the  purchaser  of  the  said  property,  subject  to  the  above 
conditions,  at  the  price  of  £  ;  and  that  I  have  paid  the  sum 

of  £  ,  by  way  of  deposit  and  in  part  payment  of  tne  purchase- 
money,  to  ,  on  behalf  of  ;  and  I  hereby 
agree  to  complete  the  said  purchase  according  to  the  aforesaid 
conditions. 

As  witness  my  hand  this  day  of  ,  18    . 

[Purchaser's  signature^"] 

As  agent  for  ,  I  confirm  the  sale ;  and  I  acknowledge  the 

receipt  of  the  deposit. 

[Auctioneer's  (or  solicitor's)  signature^ 
adding  *  *  for  the  vendor. "] 


IL 

Conditions  of  Sale  of  a  Leasehold  in  One  Lot. 
1 — 4.  [The  same  as  in  the  last  precedent] 

the  same  shall  not  annul  the  sale,  nor  shall  compensation  be  allowed  in 
respect  thereof." 

In  Scotland,  a  judge  of  the  roup  and  an  arbitrator  are  appointed  for 
determining  questions  relating  to  the  sale,  thus : 

"  That  W.  W.,  Esq.,  of  W.,  shall  be  judge  of  the  roup,  with  power  to 
determine  whatever  questions  and  differences  maj  occur  between  the  offerers 
and  sellers,  or  betwixt  the  offerers  themselves,  m  relation  to  the  aforesaid 
roup,  and  with  power  also  to  adjourn  the  said  roup  and  reduce  the  upset 
price,  if  necessary,  from  time  to  time,  as  he  shall  thmk  proper,  and  to  prefer 
the  highest  offerer  to  the  purchase  in  manner  above  specified ;  and  if  any 
questions  shall  arise  regarding  the  real  intent  and  meaning  of  these  articles, 
the  same  are  hereby  submitted  and  referred  to  the  determination  of  J.  C. 
Esq.,  sheriff  substitute  of  C,  as  the  sole  arbiter  nominated  and  appointed  for 
that  purpose,  who  is  empowered  finally  to  determine  the  same." 

{to)  Sometimes  it  is  added:  '^And  it  shall  not  be  necessary  for  the  vendor 
to  tender  a  conveyance ;  "  but  this  is  unnecessary ;  Sugd.  241. 
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Title.  5-  (^)  The  title  to  the  property  shall  commence  with  an  indenture 

dated  the  day  of  18    ,  being  the  lease  [or  underlease]  under 

which  the  vendor  holds  the  property.  An  abstract  [or  copy]  of  the 
lease  [or  underlease]  creating  the  term  sold,  as  mentioned  in  the  par- 
ticulars, can  be  inspected  at  during  a  period  of  fourteen  days 
prior  to  the  day  of  sale,  or  in  the  sale-room  at  the  time  of  sale  ;  and 
the  purchaser  shall  be  deemed  to  have  notice  of  all  the  contents 
thereof,  and  such  notice  shall  not  be  affected  by  any  partial  or  in- 
complete statement  of  such  contents  in  the  particulars  [Add,  in  the 
case  of  an  underlease,  and  no  inquiry  is  to  be  made  as  to  the  contents 
of  the  superior  lease  (^).] 

[Eemaining  conditions  as  in  the  preceding  precedent,  so  far  as  appli' 
cable.] 

Memorandum  [as  on  preceding  page]. 


(x)  See  "Wolstenholme  and  Turner,  pjp.  136,  141. 


Wolflt.  and  Turner,  141.  The  following  mode  of  referring  to  the  lease 
is  sometimes  adopted: — "  The  lease  under  which  the  vendor  holds  the  pre- 
mises contains  the  usual  lessee's  covenants  to  pay  the  rent  and  keep  the 
premises  in  repair,  with  a  covenant  to  insure  agamst  fire,  and  not  to  exercise 
any  trade  or  business  on  the  premises ;  and  the  original  [or  a  copy,  or  an 
abstract]  of  such  lease  will  be  produced  for  perusal  and  examination  at  the 
sale,  ana  may  be  seen  previously  at  the  office  of  the  vendor's  solicitor.  The 
vendor  shall  therefore  be  deemed  cognizant  of  the  contents  of  such  lease." 
As  to  *'  usual "  covenants,  see  Brookes  v.  Drysdale,  3  C.  P.  D.  52.  If  the 
circumstances  of  the  case  require  it,  the  following  words  may  be  used :  '*  The 
lease  [or  underlease]  contains  a  restriction  on  assignment  without  licence. 
The  vendor  will  immediately  after  the  sale  apply  for  and  endeavour  to 
obtain  the  necessary  licence,  and,  if  unable  to  obtain  it  within  weeks 

from  the  day  of  sale,  shall  be  entitled  to  rescind  the  contract  for  sale  in  the 
same  manner  and  upon  the  same  terms  as  if  the  purchaser  had  insisted 
on  a  requisition  with  which  the  vendor  could  not  comply."  See  WoLst. 
and  Turner,  142.  Or:  *' And  no  objection  shall  be  made  on  account  of 
any  variance  between  the  covenants  and  conditions  in  the  original  lease, 
and  any  underlease  or  agreement  with  any  tenant."  The  following  con- 
dition nas  been  adopted,  where  the  imderlessee  was  bound  to  insure: 
'*The  lease  contains  covenants  for  the  paj'ment  of  the  rent,  &c.,  and  for 
insurance  against  fire  in  the  names  of  the  lessor  and  the  lessee,  and  usual 
covenants.  The  underlease  binds  the  lessee  therein  named  to  insure  in 
the  joint  names  of  himself  and  the  original  lessor.  A  receipt  for  the  last 
premium  on  such  insurance  shall  be  conclusive  evidence  that  the  prenuses 
nave  been  and  are  insured  according  to  the  under-lease;  and  the  pur- 
chaser shall  admit  this  to  be  a  sufficient  performance  of  the  covenant  in  the 
original  lease,  &c."  If  the  term  be  of  ancient  creation,  it  mav  be  neceasarr 
to  stipulate  as  follows  : — "  The  deed  creating  the  term  shall  be  produce^ 
but  tne  purchaser  shall  not  be  entitled  to  call  for  the  production  of,  or  to 
investigate  or  to  make  any  objections  in  respect  of  any  mesne  assignment 
of  the  term."  If  the  lease  be  for  lives,  it  may  be  proper  to  say :  "  The 
piurchaser  shall  take  the  statement  in  the  existing  lease  of  the  ages  of  the 
persons  for  whose  lives  the  property  is  holden  as  conclusive  evidence  of  the 
ages  of  such  persons  respectively."    Or:  **The  purchaser  shall  not  require 
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in. 

Conditions  of  Sale  of  Fbeeholds,  Copyholds  and  Leaseholds 

IN  Lots. 

1.  No  person  shall  advance  less  than  £        at  a  bidding  (z) :  and  no  Biddings, 
bidding  shall  be  retracted. 

2.  The  vendor  reserves  the  right  to  bid,  by  himself  or  his  agent, 
once  or  oftener  for  each  lot  (a). 

3.  The  highest  bidder  for  each  lot  shall  be  the  purchaser  thereof ; 
and  if  any  dispute  shall  arise  respecting  any  bidding,  the  lot  in  dis- 
pute shall  be  put  up  again  at  toe  last  undisputed  bidding,  or  the 
auctioneer  may  decide  the  dispute  (b), 

4.  Immediately  after  the  fsul  of  the  hammer  each  purchaser  shall  Deposit, 
pay  to  the  auctioneer  (c)  a  deposit  of  £        per  cent,  upon  the  amount 

of  his  purchase-money  {d)  and  sign  an  agreement  to  complete  the  Contract, 
purchase  in  accordance  with  these  conditions  {e). 

anv  evidence  of  the  ages  of  the  persons  for  whose  lives  the  property  is 

holden,  except  such  as  is  in  the  vendor's  possession,  and  shall  make  no 

objection  on  account  of  any  inaccuracy  in  the  statement  of  those  ages." 

It  is  unnecessary  to  stipulate  that  the  purchaser  shall  enter  into  a  covenant 

to  indemnify  the  vendor  against  the  rents  and  covenants  of  the  lease  ;  see 

Staines  v.  Morris ^  1  Ves.  &  B.  8 ;   Wilkins  v.  Fry^  1  Mer.  244 ;  2  Rose, 

371.    If  the  vendor  retains  part  of  the  premises,  and  the  rent  is  to  be 

apportioned  without  an  underlease,  the  following  condition  may  be  used : — 

"  As  the  messuage  now  ofifered  for  sale  is  included  in  one  lease  with  another 

messuage  belonging  to  the  vendor,  it  is  intended  that  each  of  the  said 

messuages  shall  bear  one  moiety,  and  the  vendor  and  purchaser  shall  enter 

into  covenants  with  each  other  for  the  payment  and  performance  of  his 

respective  proportion,  of  the  rent  and  covenants,  and  they  shall  give  to 

eacn  other  a  power  of  distress  upon  the  premises  purchased  and  retained 

respectiTely,  as  an  indemnity  against  such  proportion ;  of  which  deed  of 

indemnity  two  parts  shall  be  executed,  one  for  each  party,  and  the  same 

shall  be  prepared  at  their  joint  expense." 

(z)  Or  "shall  advance  at  a  biading  less  than  the  sum  fixed  by  the  auc- 
tioneer at  the  time  of  putting  up  tibe  respective  lots." 

(a)  Or  "  The  auctioneer  wall  be  at  hberty  to  bid  once  or  oftener  on  each 
lot  for  the  benefit  of  the  vendor."  Or  "  There  will  be  a  reserve  on  each  lot." 
{V\  See  ante^y.  306,  note  (e). 
m  Or  "  to  Mr.  ,  the  vendor's  solicitor.'* 

(j)  The  purchaser  is  sometimes  required  to  pay  lot-money,  as  follows:  Lot-money. 
"  The  pmtsnaser  of  each  lot  shall,  immediately  f^ter  the  sale,  pay  to  the 
auctioneer,  for  his  trouble  in  selling  the  premises,  the  sum  of  i  for 
lot  ,  £  for  lot  ,  and  £  for  each  of  the  other  lots ;  and  shall 
also  pay  the  like  sum  to  the  solicitor  of  the  vendors  for  the  contract  or 
agreement,  in  addition  to  the  stamp  dut^."|^ 

U)  Insert  next  the  conditions  which  it  is  thought  desirable  to  use  with 
rererence  to  the  abstract  and  the  title.  ThefoUowing  form  may  be  employed  Abstract, 
where  the  lots  are  numerous: — "No  purchaser  whose   entire   purchase- 
money  shall  fall  short  of  £        ,  shall  be  entitled  to  a  copy  of  the  abstract 
of  the  title  of  the  vendor,  except  at  his  own  expense;  but  an  abstract  of 
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FORMS   AND   PRECEDENTS. 


[part  II. 


Recitals, 
&c.,  to  be 
evidence. 


Evidence  of 
identity  of 
lots. 


Objections 
and  requi- 
sitions. 


Power  to 
vendor  to 
rescind. 


5.  Every  recital  and  Btatement,  whether  of  a  fact  or  of  a  concluBion 
of  law,  contained  in  any  deed,  will  or  other  document  dated  twenty 
years  or  upwards  prior  to  the  day  of  sale,  shall  be  deemed  conduBive 
evidence  of  the  facts  and  matters  therein  recited  or  stated,  or  to  be 
inferred  therefrom,  and  of  the  contents  and  due  execution  of  all  docu- 
ments recited  or  stated  therein  and  not  in  the  vendor's  possession ; 
and  no  objection  shall  be  made  on  account  of  the  non-production  of 
any  such  hist  mentioned  document. 

6.  No  purchaser  shall  require  any  other  evidence  of  the  identity  of 
the  lot  purchased  by  him  with  any  of  the  property  described  in  the 
deeds  and  other  documents  ofifered  by  the  vendor  as  the  title  than  a 
statutory  declaration,  to  be  made,  if  required,  at  the  purchaser's  ex- 
pense, that  the  property  has  been  enjoyed  consistently  with  the  title 
for  the  last  twenty  years. 

7.  The  purchaser  of  each  lot  shall  send  his  objections  and  requisi- 
tions, if  any,  in  respect  of  the  title  and  all  matters  appearing  on  the 
abstract,  particulars  or  conditions,  to  the  vendor's  solicitor  within 

days  from  the  delivery  of  the  abstract,  and  in  this  respect  time 
shall  be  of  the  essence  of  the  contract ;  and  in  default  of,  or  subject  to, 
any  such  objections  and  requisitions,  he  shall  be  deemed  to  have 
accepted  the  title.  If  he  shall  insist  upon  any  objection  or  requisitios 
which  the  vendor  shall  be  unable,  or  shall  not  think  fit,  to  remove  or 
comply  with,  the  vendor  may,  notwithstanding  any  negotiation  or 
litigation  upon  the  subject  of  such  objection  or  requisition,  or  any 
attempt  to  remove  or  comply  with  the  same,  by  notice  in  writing 
rescind  the  sale,  in  which  case  he  shall  return  to  the  purchaser  the 
deposit  without  any  interest,  costs  or  other  payment. 


Title. 


the  title  of  the  vendor  may  he  inspected  at  the  oflSce  of  Mr.  ,  the 

the  vendor's  solicitor,  by  the  several  purchasers  whose  respective  purchase- 
money  shall  fall  short  of  the  said  sum  of  £  ,  and  their  respectiye 
solicitors.    Within  days  from  the  day  of  the  sale  the  vendor  snail  at 

his  own  expense  deliver  a  copy  of  the  said  abstract  to  every  purchaser 
whose  entire  nurchase-monev  shall  amount  to  or  exceed  the  said  sum  of 
£  ,  or  his  solicitor."  Or  the  following : — "  The  abstract  of  title  may  be 
inspected  by  the  respective  purchasers,  or  their  solicitors,  at  the  office 
of  ,  who  will  deliver  a  copy  to  each  purchaser  requiring  the  same, 

at  such  purchaser's  expense ;  the  expense  of  a  copy  in  no  case  to  exceed 
£5 ;  but  the  vendors  are  not  to  be  required  to  furnish  any  further  or  other 
abstract  of  title."  The  following  are  specimens  of  stipulations  limiting  the 
purchaser's  rights  with  regard  to  the  title  : — "  The  title  to  lot  com- 
mences with  an  indenture,  &c. ;  the  title  to  lot  ,  with  the  will,  &c. ; 
the  title  to  lot         ,  with        (and  so  on).    As  to  lot  ,  the  jpurcluuer 

shall  assume  that  A.  B.  was  entitled  in  fee  simple  at  the  time  of  his  death. 
As  to  lot  ,  the  vendor  shall  not  be  required  to  identify  the  freehold  and 
copyhold  portions  of  the  estate.  The  purchaser  shall  not  require  the  pro- 
duction of  the  original  grant  of  lot  .  With  respect  to  lot  ,  the 
purchaser  shall  accept  and  take  such  interest  therein  as  the  vendor  has. 
No  objection  shall  be  made  to  any  document  dated  years  or  upwards 
prior  to  the  day  of  sale  being  unstamped  or  insufficiently  stamped,  and  any 
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8.  The  remainder  of  the  purchase-money  of  each  lot  (/)  shall  be  Oomple- 
paid,  and  the  purchase  completed,  on  the  day  of  next  (g),  tion. 

at  the  office  of  ;  and  if  from  any  cause  whatever  the  purchase  p«vnient  of 

of  any  lot  shall  not  be  completed  on  that  day,  the  purchaser  shall  inZrgg*  \,y 
pay  to  the  vendor  interest  on  the  unpaid  purchase-money  (h)  at  the  Tj^u-chaser 
rate  of  £  per  cent,  per  annum  from  that  day  until  the  completion  ^ 

of  the  purchase. 

9.  The  purchaser  of  each  lot  shall  be  entitled  to  possession  (t)  of  the  Possession, 
lot  purchased  by  him  from  the  said  day  of  next,  up  to 

which  time  all  outgoings  shall  be  cleared  by  the  vendor  ;  and  all  cur-  Outgoings, 
rent  rents  and  outgoings  shall  be  apportioned  for  the  purposes  of  this 
condition. 

10.  Upon  the  payment  of  the  residue  of  the  purchase-money  (j)  at  Convey- 
the  time  and  place  aforesaid  the  vendor  shall  make  and  execute  to  ance. 
the  purchasers    proper    assurances  of    their  respective   lots,   such 
assurances  to  be  prepared  by  and  at  the  expense  of  the  purchasers, 

and  to  be  left  by  them  for  execution  at  the  said  office  not  less  than 
seven  days  before  the  said  day  of  next  {k), 

document  which  any  purchaser  shall  require  to*  be  stamped  or  further 
stamped  shall  be  procured  to  be  so  stamped  by  him  at  his  own  expense. 

(/)  See  supra,  p.  307,  note  U). 

{a)  See  aupra^  p.  307,  note  (k). 

(A)  See  supra,  p.  307,  note  («»}. 

(»)  See  supra,  p.  307,  note  («). 

O)  See  p.  307,  supra,  note  0)* 

(A;)  If  any  part  of  the  property  is  leasehold,  and  the  rent  is  to  be  &Ppor-  Apportion* 
tioned  among  different  lots,  the  following  conditions  may  be  used:  "The  ment  of 
property  comprised  in  lots  and  being  held  under  one  j-^^jj   ^q^ 

lease,  at  an  entire  rent  of  £       per  annum,  the  said  rent  shall  be  appor-         ' 
tioned  among  the  said  lots  in  the  proportions  mentioned  in  the  particulars 
of  Side ;  and  the  purchasers  shall,  at  their  own  expense,  give  and  execute 
such  mutual  indemnities  with  regard  to  the  payment  of  the  said  apportioned 
rents,  and  the  observance  and  performance  of  the  covenants  and  conditions 
relating  to  the  lots  purchased  by  them,  as  are  usual  in  like  cases."    If  the 
purchasers  are  to  have  under-leases,  say :  "  As  the  property  is  held  under  a 
lease  at  one  entire  rent  of  £       per  annum,  the  vendors  shall  execute  under- 
leases to  the  several  purchasers  of  the  lot  or  lots  purchased  by  them  respectively 
for  the  whole  original  term,  wanting  three  days,  at  the  rents  apportioned 
thereto  in  the  particulars ;  the  under-leases  to  contain  covenants  similar  to 
those  contained  in  the  original  lease,  and  all  necessary  covenants  for  indem- 
nifying the  several  purchasers  against  the  pajTnent  of  the  rents,  or  perform- 
ance of  the  covenants  in  respect  of  any  other  lots  than  their  own,  and  for 
securing  the  payment  of  the  rent  and  performance  of  the  covenants  by  the 
severad  purchasers  in  respect  of  their  own  lots.    All  the  under-lessees  shall 
execute  counterparts  of  their  leases ;  and  all  instruments  required  by  this 
condition  shall  oe  prepared  by,  and  at  the  expense  of,  the  respective  pur- 
chasers.'*  If  the  largest  purchaser  is  to  take  an  assignment  and  grant  under- 
leases to  the  other  purcnasers,  say :  *'  As  the  property  comprised  in  lots 
is  held  imder  one  lease,  at  an  entire  rent  of  £        .  the  rent  shall 
be  apportioned  among  the  sevei-al  lots  in  the  shares  mentioned  in  the  par- 
ticulars.   The  purchaser  of  the  largest  part  in  value  shall  take  an  assign- 
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Certifying       5.  The  chief  clerk  of  the  said  judge  will  after  the  sale  proceed  to 
result  of      certify  the  result ;  and  ,  the  day  of  ,  18    ,  at 

sale.  of  the  clock  in  the         noon,  is  appointed  as  the  time  at  which  the 

purchasers  may,  if  they  think  iit,  attend,  by  their  solicitors,  at  the 
chambers  of  the  said  judge  in  the  Rolls  Yard,  Chancery  Lime  [or  as 
may  hc\  in  the  county  of  Middlesex,  to  settle  such  certificate.  The 
certificate  will  then  be  settled,  and  will  in  due  course  be  signed  and 
filed,  and  become  binding,  without  further  notice  or  expense  to  the 
purchasers. 
Time  for         fi-  The  vendor  is,  within  days  ( p)  after  such  certificate 

delivery  of  ^^s  become  binding,  to  deliver  to  each  purchaser,  or  his  solicitor,  an 
abstract,  abstract  of  the  title  to  the  lot  or  lots  purchased  by  him,  subject  to 
^. .  .  the  stipulations  contained  in  these  conditions.  And  each  purchaser 
Ubjections  ^^  within  days  after  the  actual  deUvery  of  the  abstract,  to 

and  requi-   deliver  at  the  office  of  Mr.  A.  B.,  soUcitor  at  C,  in  the  county  of  D., 
sitions.         ^  statement  in  writing  of  his  objections  and  requisitions,  if  any,  to 
or  on  the  title  as  deduced  by  such  abstract ;  and  upon  the  expiration 
of  such  last-mentioned  time — and  in  this  respect  time  is  to  be  deemed 
of  the  essence  of  the  contract — the  title  is  to  be  considered  as 
approved  of  and  accepted  by  such  purchaser,  subject  only  to  such 
objections  and  requisitions,  if  any. 
Ascertain-       7.  Each  purchaser  is,  in  addition  to  the  amount  of  his  bidding  at 
ing  value     the  sale,  to  pay  the  value  of  all  timber  and  timber-like  trees,  t^ers 
of  timber,    and  pollards,  if  any,  on  the  lot  purchased  by  him,  down  to  Is.  per 
stick  inclusive,  the  amount  thereof  to  be  ascertained  by  a  valuation 
to  be  made  in  manner  following,  that  is  to  say : — Each  party  (vendor 
and  purchaser)  or  his  solicitor  is,  within  days  after  the  chief 

clerk's  certificate  has  become  binding,  to  appoint  by  writing  one 
valuer,  and  give  notice  in  writing  to  the  other  party  of  such  appoint- 
ment ;  and  the  valuers  so  appointed  are  to  make  such  valuation ; 
but  before  they  commence  their  duty,  they  are  to  appoint  an  umpire 
by  writing ;  and  the  decision  of  such  valuers,  if  they  agree,  or  of 
such  umpire,  if  they  disagree,  is  to  be  final ;  and  in  case  the  pur- 
chaser shall  neglect  or  refuse  to  appoint  a  valuer,  and  give  notice 
thereof,  in  the  manner  and  within  the  time  above  specified,  the 
valuation  is  to  be  made  by  the  valuer  appointed  by  the  vendor  alone, 
and  his  valuation  is  to  be  final. 
Payment  of  8.  Each  purchaser  is,  under  an  order  for  that  purpose  to  be 
purchase-  obtained  by  him,  or,  in  case  of  his  neglect,  by  the  vendors  at  the 
money.  costs  of  the  purchaser,  upon  application  at  the  chambers  of  the  said 
judge,  to  pay  the  amount  of  his  purchase- money,  after  deducting  the 
amount  paid  as  a  deposit,  together  with  the  amount  of  the  valuation 
under  the  7th  condition,  if  any,  into  court,  to  the  credit  of  [4x, ;  as 
in  the  judgment  ox  order  directing  the  sale],  on  or  before  the 
day  of  ,  18      ;  and  if  the  same  is  not  so  paid,  then  the  pur- 

chaser is  to  pay  interest  on  his  purchase-money,  including  the  amount 


(p)  The  ordinary  period  is  four  or  seven  days  after  the  certificate  has 
become  binding. 
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of  sach,  valuation,  at  the  rate  of  £       per  cent,  per  annum,  from  the 
day  of  ,   18    ,  to  the  day  on  which  the  same  is 

aetnally  paid  ;  deducting  property -tax.     Upon  payment  of  the  pur-  Possession. 
chase-money  in  manner  aforesaid,  the  purchaser  is  to  be  entitled  to 
possession,  or  to  the  rents  And  profits,  as  from  the  day  of 

,18    ,  down  to  which  time  all  outgoings  are  to  be  paid  by  Outgoings. 
the  vendors. 

9.  If  any  error  or  misstatement  shall  appear  to  have  been  made  in  Compensa- 
the  above  particulars,  such  error  or  misstatement  is  not  to  annul  the  tion. 
sale,  nor  entitle  the  purchaser  to  be  discharged  from  his  purchase  ; 
but  a  compensation  is  to  be  made  to,  or  by,  the  purchaser,  as  the  case 
may  be ;  and  the  amount  of  such  compensation  is  to  be  settled  by  the 
said  judge  at  chambers. 

[Add  to  these  such  conditions  respecting  the  title  and  title-deeds  as 
the  conveyancing  counsel  shall  advise  to  be  neccssai-}/  or  proper"]. 
Lastly.  If  the  purchaser  shall  not  pay  his  purchase-money  at  the 
time  above  specified,  or  at  any  other  time  which  may  be  named  in  Re-sale  on 
any  order  for  that  purpose,  and  in  all  other  respects  perform  these  default. 
conditions,  an  order  may  be  made  by  the  said  judge,  upon  application 
at  chambers,  for  the  re-sale  of  the  lot  purchased  by  such  purchaser, 
and  for  payment  by  the  purchaser  of  the  deficiency,  if  any,  in  the 
price  which  may  be  obtained  upon  such  re-sale,  and  of  all  costs  and 
expenses  occasioned  by  such  d^ault. 


V. 

Conditions  of  Sale  of  Standing  Timber. 

1. — 4.  [The  same  as  in  Precedent  III.,  ante,  p.  311]  {q). 

5.  Each  purchaser,  his  agents,  servants  and  workmen,  with  or  Liberty  to 
without  horses,  carts  and  waggons,  shall  have  liberty  to  enter  into  purchaser 
the  premises  where  the  timber  is  growing,  and  to  fell  the  trees,  and  to  fell,  &c. 
to  lop,  cut  and  strip  off  the  branches,  tops  and  bark,  and  to  dig 
saw-pits,  and  break  up  and  saw  the  timber,  trees  and  wood,  in 

proper  and  convenient  parts  of  the  premises,  and .  to  put  and  make 
the  said  branches,  tops  and  bark  into  convenient  faggots,  bundles 
or  packages,  and  to  lay  and  place  the  same  in  convenient  parts  of  the 
premises  to  dry,  and  to  remove  the  trees,  branches,  tops  and  bark 
off  the  premises  by  the  usual  and  proper  roads. 

6.  The  trees  shall  be  [axe-fallen],  aod  [the  roots  got  out  of  the  How 
_^________ timber  to 

be  felled. 
(fl-J  Sometimes  a  clause  to  the  following  effect  is  included  among  the 
conditions  relating  to  the  biddings : — "  The  auctioneer  shall  be  at  liberty  to 
refuse  any  bidding,  and  to  withdraw,  consolidate  or  divide  any  of  the  lots 
contained  in  the  particulars  of  sale."  And  the  following  condition  is  given 
in  1  Prid.  63 : — "  The  vendor  shall  not  be  answerable  for  the  description  of 
any  lot  after  the  fall  of  the  hammer.  The  purchaser  must  take  it  with  all 
faults,  errors  of  description  or  number,  and  be  at  all  risks." 
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ground]  in  a  workmanlike  manner,  and  such  of  the  trees  as  grow  on 
the  banks  of  brooks,  gutters  or  rivxdets  shall  be  [axe-fallen]  under 
the  direction  of  the  vendor,  and  in  such  a  manner  that  the  banks 
may  not  be  broken  in  (r). 

7.  The  whole  of  the  trees  shall  be  cut  down  on  or  before  the 

day  of  ,  and  the  same,  with  the  branches,  tops  and  bark,  shall 

be  removed  from  off  the  premises  before  the  day  of  ;  and 

any,  or  any  part,  of  the  trees,  branches,  tops  or  bark  which  shall  not 
be  cut  down  or  removed  before  the  said  respective  days  shall  thence- 
forth be  forfeited  to  the  vendor. 

8.  In  entering  and  remaining  upon  the  said  premises,  and  felling, 
lopping,  stacking  and  removing  the  timber,  each  purchaser,  his  agents, 
servants  or  workmen,  shall  use  as  much  expedition  and  do  as  little 
damage  as  possible ;  and  each  purchaser  shall,  by  or  before  the  said 

day  of  ,  well  and  sufficiently  repair  and  amend  the  hedges 

or  fences,  if  any,  which  shall  be  broken  or  damaged  by  the  fall  or 
removal  of  the  timber,  or  in  any  manner,  by  such  purchaser,  his 
agents,  servants  or  workmen,  and  shall  fill  up  the  said  saw-pits,  and 
make  good  any  other  injury  or  damage  which  he  or  they  shall  commit 
or  occasion  in  or  about  the  lands  of  the  vendor.  No  dogs  are  to  be 
taken  on  to  the  estate  by  either  the  purchasers  or  their  workmen. 

9.  The  remainder  of  the. purchase-money  shall  be  paid  in  manner 
following,  that  is  to  say,  one  moiety,  &c.  [as  the  case  'may  be]  {s). 

10.  If  any  dispute  or  difference  shall  arise  respecting  any  of  the 
premises  or  matters  aforesaid,  the  same  shall  be  settled  by  two 
referees,  &c. 

11.  If  any  purchaser  or  purchasers  shall  neglect  or  refuse  to  comply 
with  any  of  the  above  conditions,  the  deposit-money  and  the  wood 
uncleared  shall  be  forfeited,  tlie  lot  or  lots  re-sold  by  pubUc  or  private 
sale,  and  the  deficiency,  if  any,  on  the  second  sale,  together  with  all 
expenses  attending  the  same,  shall  be  made  good  by  the  defaulter  or 
defaulters  at  the  present  sale  and  be  recoverable  by  the  vendor  as 
and  for  liquidated  damages. 

[Memorandum,]    {See  supra,  p.  315.) 


(r)  The  following  conditions  may  be  used,  if  necessary : — "  The  pur- 
chaser shall  have  the  boughs  and  tops  of  the  timber  and  other  trees  cut  off 
and  laid  on  the  bodies  thereof,  or  under  the  hedges  and  fences,  whereby 

Damaire  to  *^®  ^®*®*  damage  may  be  done  to  the  crops  of  grain,  within  three  days  after 
.  their  being  fallen,  and  shall  not  work  or  carry  away  any  part  of  the  said 

crops  ,  timber  or  other  trees,  till  after  such  crops  of  grain  are  cut  or  carried,  except 

the  bark  of  such  timber  or  other  trees,  which  the  purchaser  shall  have 
carried  from  and  off  the  said  crops  of  grain,  without  taking  any  horse  or 
carriage  on  such  crops  for  such  purpose.'' 

to  fences.  "The  purchaser  shall  allow  [five]  stakes  for  every  tree  fallen  in  the 
hedge-rows  or  fences,  to  make  up  the  gaps  in  the  said  fences  where  such 
trees  are  so  fallen  as  aforesaid." 

Bond  for  («)  Sometimes  a  bond  is  required  for  completion  of  the  purchase,  as 

completion.  ^^^P^'* —     ,  ,    „  ,        .     „ 

'*  The  purchaser  shall  pay  a  deposit,  sc,  and  shall  also,  within  four  days 
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VI. 

A  Few  Miscellaneous  Conditions. 

The  purchaser,  immediately  on  his  being  declared  a  purchaser,  shall  Where  in- 
pay  a  deposit  of  £25  per  cent,  in  part  payment  of  his  purchase-money,  solvent 
and  a  charge  to  the  auctioneer  of  one  guinea  on  each  lot,  and  also  the  ex-  expected  to 
pense  of  the  stamp  upon  the  subjoined  contract,  to  which  he  shall  imme-  run  up 
diately  subscribe  his  name  ;  and  in  default  of  his  complying  with  any  price. 
of  these  conditions,  the  vendor,  or  the  auctioneer  on  his  behalf,  shall 
be  at  liberty,  either  immediately  or  within  fourteen  days,  to  declare 
the  sale  void,  and  to  put  up  the  property  again,  when  the  bidding  of 
such  defaulting  party,  or  of  any  one  on  his  behalf,  may  be  rejected  (^). 

The  (i^)  timber  and  other  trees,   pollards,   stands,   sapHngs  and  Where 
underwood  upon  the  property,  down  to  and  including  those  of  the  fixtures, 
value  of  Is.  each  (r),  shall  be  taken  by  the  purchaser  at  a  valuation  (tc),  timber,' 

. crops,  &c., 

are  to  be 
from  this  date,  enter  into  a  bond,  with  sufficient  security,  to  be  approved  of  taken  and 
by  the  vendor,  for  the  due  payment  of  the  remainder  of  the  purchase-  paid  for 
money  according  to  these  conditions ;    imtil  which  security  is  given,  the  separately, 
purchaser  shall  not  commence  cutting  the  wood." 
(t)  See  Roberts  v.  Bozon^  3  Atk.  Conv.  2. 
(«)  "  Fixtures  of  every  description,  and  the." 
(17)  "  And  the  crops,  manure  and  straw.'* 

{to)  Or,  more  shortly,  instead  of  "  and  he  fair  value,"  say :  "  To  be 

made  by  two  valuers,  or  their  umpire  appointed  in  the  usual  way,  or  other- 
wise at  their  fair  value  ;"  or :  "  To  be  made  by  the  auctioneer,  at  the  joint 
expense  of  the  vendor  and  purchaser." 

Upon  sales  of  residential  properties  it  is  usual  to  say  in  the  particulars : —  Residential 
"  The  growing  timber,  alsa  the  stoves,  bells  and  usual  house  fixtures  will  property, 
be  included  in  the  purchase.  The  blinds,  carpets,  cornices,  and  a  few  ot&er 
items,  of  which  an  inventory  will  be  produced  at  the  time  of  sale,  which 
can  be  inspected  prior  thereto  at  the  offices  of  the  auctioneers,  are  to  be 
purchased  in  the  customary  way  (see  conditions  of  sale.)  The  purchaser 
will  also  have  the  option  (to  be  declared  in  writing  to  the  auctioneers 
on  or  prior  to  the  day  of  next)  of  purchasing,  by  valuation  in 

a  similar  manner,  the  growing  crop  of  grass ;  should  he  not  elect  to  do  so, 
tile  vendor  reserves  the  power  of  selling  the  growing  crop  of  grass  by 
auction,  the  purchasers  of  the  grass  to  have  the  opportunity  of  cutting  and 
removing  it  with  horses,  workpeople  &c.,  at  any  time  before  the 
next."  The  conditions  then  provide  as  follows: — "The  several  tenant's 
fixtures  and  other  articles  specified  in  the  inventory  mentioned  in  the  par- 
ticulars of  sale  shall  be  taken  bv  the  purchaser  at  a  valuation,  to  be  made 
by  two  persons,  one  to  be  named  by  the  vendor,  and  the  other  by  the  pur- 
chaser, or  by  an  umpire,  to  be  appointed  by  the  valuers ;  but  if  either  the 
vendor  or  purchaser  shall  fail  to  name  a  valuer,  or  to  notify  in  writing  his 
nomination  to  the  opposite  party  on  or  before  the  day  ot  next,  or 

if  the  valuer  named  by  either  party  shall  fail  to  act,  then  the  valuation 
shall  be  made  by  the  valuer  (if  his  nomination  shall  have  been  notified  as 
aforesaid)  of  the  other  party  alone.  If  no  such  valuation  as  aforesaid  sl^all 
be  made,  then  the  said  fixtures  and  other  articles  shall  be  paid  for  by  the 
purchaser  at  their  fair  value." 
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and  he  shall  pay  for  the  same  in  addition  to  the  purchase-money  bid 
by  him  at  the  sale  {x).  The  valuation  shall  be  made  by  two  referees, 
one  to  be  chosen  by  each  party,  or  their  umpire.     Each  party  shall 


Tenants* 
fixtures. 


Furniture. 


Colliery 
plant. 


Brick-kUn. 


Farming- 
stock  and 
crops. 


Timber. 


When  it  appears  preferable  to  mention  the  exact  articles  to  be  taken  at  a 
valuation,  the  condition  may  begin  as  follows : — 

"The  several  [fixtures]  articles  and  things  in  and  about  the  said  pre- 
mises mentioned  in  the  schedule  hereunder  written  for  "  of  which  an 
inventory  will  be  produced  at  the  sale  "]  shall  be  taken  by  the  purchaser  at 
a  valuation,  &c.  [as  above].** 

For  tenants'  fixtures  the  following  form  may  be  used : — 

*<A11  such  articles  and  things  in  or  annexed  to  the  said  messuage  and 
premises,  which,  as  between  landlord  and  tenant,  are  or  would  be  deemed 
to  belong  to  the  .tenant  or  occupier  of  the  said  premises,  shall  be  taken  by 
the  piu'cnaser  at  a  valuation,  &c." 

For  articles  of  furniture : — 

'*A11  the  articles  of  household  or  other  furniture,  utensils  and  things 
now  in  or  belonging  to  the  said  messuage  or  dwelling-house,  shall  be 
taken,  &c." 

For  the  plant  of  a  colliery,  &c. : — 

'^  The  steam  and  other  engines,  railroads,  coal-waggons,  and  all  the 
machinery,  utensils,  implements  and  plant  used  and  being  in  and  about 
the  colliery  called  the  Colliery,  shall  be  taken  by  the  purchaser 

according  to  the  inventory,  and  at  the  valuation  thereof,  to  be  produced  at 
tile  time  of  sale ;  and  the  purchaser  shall  pay  for  the  same  at  such  valua- 
tion, in  addition  to  the  purchase-money,  on  the  day  of  , 
18        ,  when  the  purchase  is  to  be  completed." 

For  a  brick-kiln,  &c.  (See  Rouse's  Practical  Man) : — 

"  The  purchaser  shall  pay  hy  valuation  for  the  brick-kiln,  and,  at  the 
option  of  the  purchaser,  all  bncks,  tiles,  ware  and  prepared  earth ;  but,  if 
not  taken,  the  vendor  shall  have  until  to  complete  and  dispose  of 

the  same,  and  the  use  of  the  brick-kiln  and  yards  for  that  purpose.  The 
vahiation  shall  be  made,  &c.'' 

For  farming  stock  and  crops,  more  fully  (See  Rouse's  Practical  Man)  : — 

"  The  purchaser  shall  pay  by  valuation,  as  below  provided,  for  the  tillage 
of  the  summer  lands ;  for  seed,  sowing  and  hoeing  of  turnips ;  for  all  hay 
and  straw  left  on  the  premises  which  shall  be  stacked  in  tiie  usual  places ; 
for  all  feed  and  after-grass  on  the  pastures  and  stubbles;  for  all  clover  and 
other  seeds,  and  for  sowing,  harrowing  and  cultivating  the  same,  witb  the 
spring  crops ;  for  muck,  mixtures  and  composts,  and  for  labour  in  turning 
over  such  as  shall  not  be  carted  on  the  land,  and  for  the  carting,  when 
carted  on  the  land ;  and  also  for  all  such  other  matters  and  things  as  are 
customary  to  be  allowed  and  paid  by  an  incoming  to  an  outgoing  tenant. 
The  present  year's  com  and  crops  are  to  be  laid  in  the  bams,  or  stacked  on 
the  premises:  the  purchaser  shall  pay  for  thrashing  and  dressing,  and 
getting  in  the  stacks,  and  carrying  tne  com,  when  dressed,  to  market,  not 
exceeding  the  distance  of  ,  &c.,  and  have  the  straw,  chaff  and  calder 

arising  therefrom,  the  vendor  appointing  the  threshers  and  having  the  use 
of  the  bams  and  barn-yards  up  to  the  day  of  for  that 

purpose." 

(:t;)  In  the  case  of  timber,  an  addition  to  the  following  effect  is  sometimes 
made: — 

"  Rutin  case  the  value  of  the  timber  and  timber-like  trees  shall,  according 
to  the  valuation,  exceed  the  sum  of  £       ,  the  purchaser  shall  have  the 
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appoint  a  referee  and  give  notice  (y)  thereof  in  writing  to  the  other 
party  on  or  before  the  day  of  next,  and  the  referees  shall, 

before  they  begin  to  act,  appoint  an  umpire  in  writing.  In  case 
either  party  shall  neglect  or  refuse  to  appoint  a  referee,  or  to  give 
such  notice  within  the  time  specified,  or  if  the  referee  appointed  by 
eitiier  party  shall  neglect  or  refuse  to  act,  the  referee  appointed  by 
the  other  party,  if  duly  notified,  shall  make  a  final  valuation  alone. 
If  no  such  valuation  as  aforesaid  shall  be  made,  the  said  (z)  trees 
Ac.  (a)  shall  be  paid  for  by  the  purchaser  at  their  fair  value  (b). 

The  purchaser  shall  take  at  a  fair  valuation,  to  be  made  by  two  Pablic- 
appraisers,  one  to  be  appointed  by  the  vendor  and  the  other  by  house 
the  purchaser,  or  their  umpire,  to  be  chosen  in  the  usual  manner,  all  valuation, 
the  furniture,  tenant's  fixtures,  fittings  and  efifects  on  the  premises, 
other  than  the  stock  in  trade  and  such  things  as  the  vendor  may 
desire  to  remove  ;  and  the  decision  of  the  appraisers  or  umpire  as  to 
what  are  tenant's  fixtures  and  fittings  shall  be  conclusive.  The  pur* 
chaser  shall  also  take  such  of  the  stock  in  trade  upon  the  premises  as 
shall  not  have  been  sold  or  disposed  of  at  the  time  of  the  completion 
of  the  purchase,  according  to  tne  valuation  of  two  gauffers,  one  to  be 
appointed  by  the  vendors  and  the  other  by  the  purchaser,  or  their 
umpire,  to  be  chosen  in  the  usual  manner ;  and  the  amount  of  the 
respective  valuations,  and  a  proportion  for  the  time  unexpired  of  the 
licences  and  fire  insurances  appertaining  to  the  premises  and  the 
effects  therein,  and  alloutooings,  shall  be  paid  by  the  purchaser  at  the 
time  of  the  completion  of  the  purchase ;  and  if  the  purchaser  shall 
n^lect  or  refuse  to  appoint  an  appraiser  for  three  days  after  being 
requested  so  to  do,  or  to  appoint  a  gauffer  on  request,  or  if  the  ap« 
pnuser  or  ganger  appointed  oy  the  purcoaser  shall  neglect  or  refuse 
to  nominate  an  umpire  on  reauest,  or  to  proceed  in  the  valuation,  the 
appraiser  or  ganger  appointea  by  the  vendor  shall  make  the  valuation 
alone  and  the  same  shall  be  binding  on  the  purchaser  (c). 

benefit  of  such  excess,  and  the  sum  of  £  shall  be  considered  as  the  full 
price  of  the  whole  of  such  timber  and  timber-like  trees." 

And  the  following  (see  Brooke  v.  JRounthwaite,  6  Hare,  298 ;  15  L.  J. 
Ch.  332;  lOJur.  656):  — 

^'  In  case  it  shall  be  necessary  to  postpone  the  valuation  until  the  fall  of 
the  leaf,  the  i>urGha8er  shall  give  to  the  vendor  a  bond  in  a  sufficient 
penalty,  conditioned  for  the  payment  of  the  sum  at  which  the  timber  shall 
oe  valued  within  one  calendar  month  after  such  valuation." 

(v)  Tew  V.  Karris,  11  Q.  B.  7;  17  L.  J.  Q.  B.  1 ;  11  Jur.  947. 

(s)  "Fixtures  and." 

(a)  "  And  crops,  manure,  and  straw.** 

{b)  See  1  Dav.  523.  Or  <*  At  the  sum  of  £  ,  at  which  sum  they  have 
been  specially  valued  for  the  purposes  of  the  present  sale."  The  expense 
of  the  valuation  is  sometimes  provided  for  as  follows : — 

"  The  expense  of  the  valuation,  and  of  all  surveys,  references,  decisions, 
awards  ana  other  matters  connected  therewith,  shall  be  paid  by  the 
purchaser; "  or  "  bv  the  vendor  and  purchaser  in  equal  moieties.*' 

(e)  Key  and  Elpninstone's  Compendium  of  Precedents  in  Conveyancing, 
p.  195. 
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Jnyestment      Within  seven  days  after  the  deposit  shall  be  paid  Mr.  A.  R  {d) 
of  deposit,  shall  lay  out  the  remainder  of  the  same,  after  deducting  his  commis- 
sion, in  the  purchase  of  Exchequer  bills ;  and  such  Exchequer  bills, 
if  paid  off,  shall  be  replaced  by  other  like  biUs ;  and  such  Exchequer 
bills  shall  be  deposited  with  the  bankers  of  the  said  A.  B.,  until  the 
purchase  shall  be  completed  or  abandoned ;  and  if  the  purchaser  can- 
not be  compelled  to  complete  his  purchase  and  shall  be  enabled  at 
law  to  recover  his  deposit,  the  Exchequer  biUs  in  which  such  deposit, 
after  deducting  the  auctioneer's  commission  as  aforesaid,  shall  then 
be  invested,  together  with  the  interest,  if  any,  which  may  have  been 
received  or  become  due  for  or  upon  the  same  bills  or  for  or  upon  the 
bills  in  lieu  of  which  the  same  may  have  been  taken  or  purchased, 
and  together  with  the  amount  of  the  said  commission  of  the  auc- 
tioneer, shall  be  accepted  by  the  purchaser  in  full  satisfaction  of  all 
claims  for  his  deposit  and  the  interest  thereon  and  all  expenses  of 
investigating  the  title  or  otherwise. 
Where   ^         The  premises  were  surrendered  in  September,  18    ,  to  the  use  of 
title  resting  the  late  Mr.  J.  W.,  conditionally  as  a  security  for  £500  and  interest, 
on  adverse  At  a  court  held  in  May,  18    ,  the  homage  presented  the  non-paj^ment 
possession,  of  the  said  £500,  and  that  there  was  then  due  £541  13s.  7d.,  or  there- 
abouts, and  Mr.  W.  was  thereupon  admitted  tenant.    The  right  of 
redemption  is  supposed  to  be  now  barred  or  extinguished,  and  the 
vendor's  titie  is  rested  on  adverse  possession  under  the  Statute  of 
Limitations.    The  purchaser  shall  not  raise  any  objections  on  the 
ground  of  a  possibly  existing  right  of  redemption,  or  require  proof  of 
circumstances  constituting  adverse  possession  under  the  statute,  but 
shall  accept  such  title  as  the  vendor  has  to  the  premises,  witiiout 
requiring  the  concurrence  of  any  other  person  or  persons. 
Where  the       The  estates  comprised  in  the  particulars  are,  together  with  other 
purchaser     estates  which  produce  a  clear  yearly  rental  of  £        ,  or  thereabouts, 
is  to  accept  subject  to  a  jomfcure  rent-charge  of  £        per  armum,  and  to  a  gross 
an  in-  sum  of  £      charged  thereon  for  portions ;  and  it  is  intended  that  such 

demnity       of  the  estates  subject  thereto  as  are  not  comprised  in  the  said  particu- 
against  an    lars  shall  be  henceforth  subject  to  the  said  jointure  and  portions,  and 
incum-         shall,  before  the  completion  of  the  purchase,  be  conveyed  (subjc^  to 
brance.        the  said  jointure  and  portions,  ana  to  some  other  charges  of  small 
amount  now  affecting  the  same)  to  two  trustees,  to  be  named  by  the 
vendor,  to  indemnify  the  purchaser  against  the  jointure  and  por^ 
tions.     The  purchaser  shall  be  satisfied  with  the  indemnity  so  to  be 
provided,  and  shall  make  no  objection  in  respect  of  any  of  the 
matters  mentioned  or  referred  to  in  this  condition,  and  shall  not  be 
entitled  to  require  any  other  evidence  of  the  facts  than  the  vendor 
is  able  to  furnish. 

The  purchaser  shall  accept  the  vendor's  bond  (to  be  prepared  by, 
and  at  the  expense  of,  the  vendor),  in  the  penalty  of  £  ,  as  an  in- 
demnity against  a  life  annuity  of  £        affecting  (e)  the  premises. 


(d)  The  auctioneer.  (r)  "  Part  of." 
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The  purchaser  shall- not  require  evidence  of  any  grant  from  the  Crown 
Crown  under  which  any  part  of  the  premises  is  or  may  have  been  grant. 
keld. 

The  purchaser  shall  presume  ]payment  and  satisfaction  of  several  Legacies. 
legacies  amounting  to  £        ,  which  were  charged  upon  the  property 
by  a  will  dated  ,  and  directed  to  be  paid,  &c. 

The  purchaser  shall  take  a  statutory  declaration  that  for  Mortgage. 

years  and  upwards  no  interest  has  been  paid  upon  a  mortgage  made 
,  and  evidence  that  subsequent  mortgages  of  the  propertv 
have  since  been  made  and  paid  off,  as  conclusive  evidence  that  such 
iirst-mentioned  mortgage  has  been  paid  off  and  satisfied,  and  that  a 
proper  reconveyance  of  the  legal  estate  was  made. 

The  purchaser  shall  presume  that  A.  B.  was  the  only  son  of  C.  B.,  Births, 
and  was  bom  at  ,  on  ;  that  A.  F.  was  lawfully  inter-  marriages 

married  with  A.  N.  ;  and  that  M.  S.,  who  was  tenant  for  life,  &c.,  is  a^d  deaths, 
dead,  without  requiring  any  evidence  of  the  fact. 

The  purchaser  shall  assume  that  the  testator  A.  B.  was  entitled  in  Will, 
fee  simple  at  the  date  of  his  will,  and  no  evidence  shall  be  required 
on  this  point. 

The  vendor  being  a  trustee  [or  a  mortgagee  selling  under  a  power  of  Covenant 
sale]  will  give  only  the  statutory  covenant  imphed  by  his  being  by  trustee. 
expressed  to  convey  as  trustee  [or  mortgagee]. 


B.    CONDITIONS  OF  A  LETTING  BY   AUCTION  (a). 

1.  The  biddings  shall  be  upon  the  annual  rent,  to  begin  at  £         Biddings. 
per  annum;    and  no  person  shall  advance  less  than  at  a 
bidding. 

2.  The  highest  approved  bidder  shall  be  the  tenant  or  lessee  ;  but 
no  bidding  shall  be  accepted,  unless  approved  of  by  the  landlord's 
agent  {b), 

(a)  It  has  not  been  considered  necessar}'  to  insert  more  than  one  general 
form,  with  a  few  variations  applicable  especially  to  tolls  and  farms,  &ie  two 
descriptions  of  property  most  commonly  offered  to  be  let  by  competition. 
Any  other  stipulations  usually  entered  into  between  landlord  ana  tenant 
may  be  readily  introduced  at  the  proper  places.  An  attempt  has  been  made 
to  express  the  conditions  in  such  a  way  that,  when  confirmed  by  a  proper 
contract,  and  signed  by  the  parties,  they  may  operate  as  an  agreement  for 
a  lease  under  the  Act  for  amending  the  Law  of  Real  Property  (8  &  9  Vict, 
c.  106,  s.  3.)  See  Davidson's  Concise  Precedents,  p.  63;  see  also  note  (c?), 
post. 

{b)  Turnpike  tolls  are  let  by  auction  under  3  Geo.  IV.  c.  126.     The  first  Tolls, 
condition  regulates  the  sums  at  which  the  tolls  ore  to  be  put  up;    the 
second,  third,  fourth  and  fifth  may  be  as  follows : — 

"2.  The  last  or  highest  bidder  [or  bidders]  above  the  said  sum  [or      , 

T  2 
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3.  Immediately  after  the  fall  of  the  hammer  the  hu^hest  approved 
bidder  (being  declared  such  by  the  auctioneer)  shaU  pay  into  the 
hands  of  a  deposit  of  £  ,  in  part  of  the  first  half-year's 
rent,  and  si^  an  agreement  for  taking  the  premises  accordinj^  to 
these  conditions. 

4.  The  landlord  shall  let,  and  the  highest  approved  bidder  shall 
take,  the  [farm,  lands  and]  premises  described  in  the  foregoing 
particulars  [with  the  fixtures  now  in,  upon,  or  belonging  to  the  same 
(or  ''together  with  the  use  of  the  fixtures,  furniture,  utensils,  and 
things  particularly  mentioned  in  the  schedule  hereunto  annexed  ")], 
for  the  term  of  years  from  the  day  of  ,  at 
the  highest  yearly  rent  bid  for  the  same,  clear  of  all  existing  and 
future  taxes,  rates  and  outgoings  ;  the  same  to  be  payable  by 

equal  payments  on  the  day  of  ,  &c.,  in  every  year, 

the  first  of  such  payments  to  be  made  on 

5.  The  landlord  will,  on  the  request  of  the  highest  approved 
bidder,  execute  a  proper  lease  of  the  premises  to  such  highest  bidder, 
for  the  term  and  at  the  rent  aforesaid. 

6.  The  said  lease  shall  contain  covenants  (c)  on  the  part  of  the 


respective  sums],  to  be  declared  and  determined  in  the  manner  directed  by 
the  said  Act  of  the  third  year  of  the  reigm  of  His  Majesty  King  George  IV . 
shall  be  the  farmer  or  renter  of  the  said  tolls,  for  the  term  of  years 

from  the  day  of 

''3.  The  rent  shall  be  paid  to  the  trustees  ^or  commissioners]  of  the 
said  turnpike-road  for  the  time  being,  or  their  treasurer,  or  such  other 
person  or  'persons  as  they  shall  appoint,  by  thirteen  equal  monthly  pay- 
ments, at  the  end  of  each  successive  period  of  four  weeks  tor  as  the  ctue  maff 
be]f  without  any  deduction;  the  first  payment  to  be  made  on  the 
day  of 

"  4.  The  taker  or  renter  shall  perform,  observe,  fulfil,  abide  by  and  keep 
all  the  conditions,  restrictions,  provisoes,  clauses  and  limitations  respec- 
tively limited,  inflicted  and  declared  in  and  by  the  Acts,  or  any  of  them, 
concerning  or  appertaining  to  collectors  or  gate-keepers,  or  to  the  managing, 
recovering  or  receiving  tbe  tolls,  or  on  any  other  account  relating  to  or 
concerning  the  office  or  collector  or  gate-keeper:  and  also  shall  and  will, 
from  time  to  time,  and  at  all  times  during  the  said  term  of  [one]  year,  pay 
obedience  to  and  perform  all  and  every  such  orders  and  directions  as  shall 
be  legal,  and  as  the  trustees  [or  commissioners]  of  tbe  said  turnpike- 
road,  at  any  of  their  meetings,  during  the  time  aforesaid,  shall  think 
expedient  and  proper  to  be  done  by  them  respectively  to  the  said  tumpike- 
rood  and  to  the  toQs  to  arise  therefrom. 

*'5.  The  last  or  highest  bidder  shall  enter  into  a  proper  agreement  for 
the  taking  thereof,  and  paying  the  money  at  the  times  above  specified,  with 
one  [or  two]  sufficient  surety  [or  sureties],  to  the  satisfaction  of 
the  tnisteea  [or  commissioners],  for  payment  of  such  money,  and  under 
the  conditions  and  in  the  manner  herein  directed  and  stipulated  for  that 
purpose.** 

For  the  form  of  the  sixth  and  last  condition  on  such  a  letting,  see 
p.  328,  post  J  note  (e). 

(c)  A  stipulation  that  the  lease  shall  contain  all  usual  covenants  and 
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tenant  for  payment  of  the  Mtid  net  yearly  rent  on  the  days  and  in 
manner  aforesaid  ;  and  for  payment  of  all  existing  and  future  taxes, 
rates  and  outgoings ;  and  to  keep  the  premises  in  good  and  sufficient 
condition  and  repair,  and  so  to  deliver  up  the  same  [with  all  new 
fixtures  and  other  additions]  at  the  expiration  of  the  said  term  (e^). 


conditions  generally  leads  to  disputes  as  to  what  are  usual  corenants  and 
conditions.  Mr.  iSavidson,  therefore,  suggests  the  specification  of  all  the 
coyenants  and  conditions  intended  to  be  inserted  in  the  lease.  *'  But  even 
in  such  case,"  he  obserres,  '*  disputes  may  arise  as  to  the  extent  and  form 
of  the  covenants  and  conditions,  unless  they  are  inserted  literally  as  they 
are  to  stand  in  the  lease."  (Davidson's  Concise  Prec.  96.)  Probably  the 
safest  mode  of  proceeding  is  to  have  an  actual  lease  reaay  preparea  and 
engrossed,  with  blanks  for  the  name  of  the  tenant,  to  be  filled  up  and  signed 
as  soon  as  the  letting  is  complete.  In  this  case,  a  condition  to  tne  following 
effect  might  supersede  several  of  the  stipulations  in  the  text : — 

"  Immediately  or  as  soon  as  possible  after  the  fall  of  the  hammer,  the 
landlord  and  the  highest  approved  bidder  [being  declared  such  by  the 
auctioneer]  shall  respectively  sign,  seal  and  execute  a  lease  of  the  said 
premises  to  such  hignest  bidder,  for  the  term  and  at  the  rent  aforesaid,  the 
rent  to  be  payable  as  aforesaid;  which  lease  has  been  prepared  and  engrossed, 
with  blanks'  for  the  name  of  the  lessee,  and  is  produced  at  the  time  of  ^e 
letting  for  the  inspection  and  perusal  of  the  biaders,  who  shall  respectively 
be  deemed  to  have  inspected  and  perused  the  same,  and  to  be  cognizant  of  its 
contents ;  and  such  of  them  as  shall  be  declared  to  be  tbe  highest  approved 
bidder  shall  be  bound  and  required  to  enter  into  the  covenants  and  conditions 
therein  contained,  as  if  such  covenants  and  conditions  had  been  embodied  in, 
and  formed  a  part  of  the  present  conditions  of  letting." 

{d)  For  a  public-house  it  may  be  necessary  to  insert  in  the  tenant's  Pu|jij(j. 
covenants  the  following : —  honsp 

"  To  continue  the  said  dwelling-house  and  premises  as  an  inn,  ale-house  """*'®' 
and  public-house,  licensed  for  the  sale  and  consumption  of  ale,  spirits  and 
wine ;  and  to  keep  and  conduct  the  same  in  such  orderly,  proper  and  regular 
manner  that  the  magistrate's  licence  or  certificate  may  not  oe  taken  away 
or  be  refused  to  be  renewed;  and,  on  the  expiration  of  the  tenancjr,  to  assign 
the  residue  of  the  existing  licences  to  the  landlord,  being  paid  for  the 
unexpired  time. 

*^  And  also  to  take,  have  and  purchase  from  the  said  landlord,  his  heirs  or 
assigns,  and  from  no  other  person,  all  the  table-beer^  porter,  ale,  stout,  wine, 
brandy,  rum,  hollands,  geneva,  shrub  and  other  spirits  and  malt  liquor,  and 
other  liquor,  which  at  any  time  during  the  said  term  shall  be  received,  used, 
sold,  consumed  or  sent  out,  in,  upon  or  from  the  said  premises ;  and  to  pay 
the  fair  current  market  price  for  the  same." 
And  among  the  landlord's  covenants,  the  following : — 
"  Also  a  covenant  that  the  lessor  shall  serve  the  tenant  with  such  good  and 
palatable  table-beer,  porter,  ale  &&,  at  such  and  the  same  price,  and  of  the 
same  quality  according  to  the  price,  as  he  usually  serves  his  other  customers; 
and  shall,  within  ten  days  after  notice,  take  back  any  bad  or  unpalatable 
articles  wliich  may  have  been  supplied,  and  replace  the  same  with  good  and 
palatable  articles.    It  being  understood  that  the  lessor  shall  not  be  compelled 
to  supply  any  goods  to  the  tenant  after  he  shall  have  contracted  a  debt  for 
goods  Wore  delivered  to  the  amount  of  £       ,  until  such  sum  shall  be  Ailly 
satisfied." 
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The  said  lease  shall  also  contain  the  usual  power  of  re-entry  on  non- 
payment of  the  rent  or  non-observance  of  the  covenants,  and  the 
usual  conditional  covenant  on  the  part  of  the  landlord  for  quiet 
enjoyment. 


Farm  ^^^  *  iorm  the  following  addition  to  the  tenant's  covenants  may  be 

made : — 

"  And  to  cultivate,  manure  and  manage  the  farm  and  lands  in  a  fair  and 
proper  manner,  according  to  the  most  approved  course  of  husbandry,  and  not 
to  convert  into  arable  land  any  land  now  in  pasture,  without  the  consent  of 
the  landlord.'* 

The  particular  mode  of  management  is  sometimes  stated,  as  in  the 
following  form  (See  House's  Practical  Han),  which  is  inserted  rather 
as  a  memorandum  of  the  particular  points  to  be  attended  to,  than  as  a 
precedent : — 

"The  lease  shall  contain  all  the  necessary  and   usual  covenants  and 
conditions,  and  particularly  the  following : — 
Beservations  to  the  lessor : — 
Of  right  to  cart  and  remove  timber  and  other  trees ; 
Of  mines,  minerals  and  brick-earth,  with  right  to  work  the  same 
[allowing  abatement  of  £     rent  for  each  quarter  of  an  acre  required]  ; 
Of  game,  and  right,  for  lessor  and  friends,  to  sport ; 
Of  right  to  plant  trees  in  fences ; 
Of  right  for  lessor  [and  his  other  tenants]  to  take  sand  from  pit  on  the 

farm; 
'With,  general  right  of  entry  for  inspection  or  other  reasonable  cause. 
Covenants  from  lessee  :— 
To  pay  rent,  rates,  taxes,  and  tithe-composition  or  commutation  rent- 
charge  ; 
To  repair,  paper  and  paint  [statinff  how  often]  ;  with  separate  covenant 

to  repair  within  three  months  after  notice ; 
To  provide  straw  for  thatching,  and  clay  for  daubing,  and  keep  thatch 

in  repair ;  or,  should  lessor  prefer  reed,  to  pay  half  expense ; 
To  insure  in  £        in  joint  names,  deliver mg  policies  and  receipts; 
with  power  to  lessor,  in  default,  to  insure  and  recover  pa}*ment  as 
rent.    Money  received  on  policies  to  be  expended  on  the  premises ; 
To  farm  according  to  four-course  system  of  agriculture,  i.e.,  one  quarter 
summer-land,  with  ploughings,  and  harrowings ;  one 

quarter  barley  or  oats,  half  oeing  sown  with  clover  or  proper  grass 
seeds ;  one  quarter  clover  or  grass  layer,  and  beans  or  peas  twice  hoed; 
and  one  quarter  wheat ; 
To  leave  so  farmed  at  determination  of  tenancy,  being  allowed  by 
vsduation ;  giving  two  days'  notice  of  the  plouglungs,  harrowings  and 
sowings  for  which  he  claims  valuation ; 
To  sign  and  deliver  yearly,  on  ,  a  schedule  of  cropping  and 

farming; 
To  consume  hay,  straw,  clover,  stover,  turnips,  carrots  and  beet  on  the 
premises,  or  for  each  load  removed  forthwith  lay  on  farm  two  loads  of 
good  muck,  under  penalty  of  £  for  each  load  removed ;  but  to 
give  notice  of  each  such  transaction ; 
To  stack  produce  on  farm,  and  in  last  year  to  let  in-coming  tenant  have 
straw,  chaff  and  calder,  on  paying  for  threshing,  dressing  and  carrying 
to  market,  not  exceeding  miles ; 
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7.  The  highest  approved  bidder  shall  duly  execute  and  deliver  And 

to  the  landlord  a  counterpart  of  the  said  lease.  coanter- 

8.  The    said   lease  and  counterpart    shall   be  prepared  by  the  part 
solicitor  of  the  landlord  at  the  expense  of  the  [landlorot  and]  tenant 

[in  equal  shares]. 


To  consume  muck  on  premises,  except  in  last  year,  when  to  be  laid  up 

in  heaps  for  in-coming  tenant,  by  valuation ; 
To  do  rods  of  hedging  and  ditching  yearly,  and  rods  of 

under-draining ; 
To  cleanse  the  river  and  marsh  ditches  once  in  two  years,  or  oftener  if 

requisite; 
To  protect  the  timber  and  other  trees,  shrubs  &c.  from  injury,  under 

penalty  of  £         for  each  timber,  £         for  each  other  tree,  stand  or 

sapling,  and  £         for  each  shrub  or  plant,  beyond  its  value ; 
To  plant  whitethorn  wherever  chasms  happen  in  fences ; 
To  reside  in  house,  under  penalty-rent  of  £  ,  recoverable  as  other 

rent; 
To  preserve  game,  and  give  notices,  and  allow  actions;    the  lessor 

agreeing  to  indemnify ; 
To  keep  a  dog  for  lessor,  and  allow  lessor  to  keep  a  horse  on  pastures  for 
weeks,  between  the  months  of  and  ,  the 

lessee  taking  proper  care  of  it,  without  allowance ; 
To  do  days'  work  for  lessor,  with  carts  and 

horses  properly  attended,  when  required ; 
To  yield  up  to  lessor,  on  request,  any  parts  of  land,  not  exceeding 
,  for  planting  on ;  the  apportioned  rent  of  per  acre  to 

be  deducted  from  subsequent  payment  of  rent ; 
To  provide  lessor  with  good  wneat-straw  in  exchange  for  muck,  and 

deliTer  and  take  same ; 
To  accept  bills  at  two  months  for  rent,  at  any  time  after  it  becomes 

due,  with  proviso  that  the  same  shall  not  prejudice  lessor's  remedies 

for  rent  tlLl  payment ; 
Not  to  plant  above  with  potatoes  [or  other  specified  exhausting 

produce]  in  any  year,  under  penalty-rent  at  rate  of  £        an  acre  for 

excess,  recoverable  as  reserved  rent ; 
Not  to  sell  or  allow  removal  of  sand  off  the  farm  (except  to  lessor  or  his 

tenants),  under  penalty  of  20«.  per  cart-load ; 
Not  to  break  up  meadows  or  pastures,  under  penalty-rent  at  rate  of 

£       an  acre,  recoverable  as  reserved  rent ; 
Not  to  break  up  banks  or  borders,  under  penalty  of  20«.  per  rod ; 
Not  to  cut  down,  remove,  lop,  top  or  injure  trees  or  woods,  by  naiUng  or 

inserting  gates,  posts  or  rails,  or  otherwise,  under  penalty  of  £ 

a  tree,  and  £        a  load  for  wood,  bevond  value;  but  to  have  power  to 

lop,  not  exceeding  one  [tenth]  of  pollard  trees  in  any  year,  on  giving 

notice  and  account ; 
Not  to  occupy  another  farm ; 
Not  to  assigii  or  under-let  (except  as  to  cottages),  or  part  with  possession, 

without  licence ; 
Not  to  suffer  any  new  footbaths : 
Not  to  alter  front  or  elevation  of  house  or  buildings  without  consent,  or 

carry  on  any  trade  therein ; 
Not  to  alter  boundaries  of  fields. 
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9.  Until  the  execution  of  the  said  lease,  the  said  premises  shall 
be  held  by  the  highest  approved  bidder  as  tenant  to  the  landlord,  at 
the  rent  aforesaid,  and  subject  to  the  covenants  and  conditions  to  be 
contained  in  the  said  lease  as  aforesaid,  so  far  as  the  rules  of  law  will 
permit. 
Arbitra-  10.  In  case  any  dispute  shall  arise  the  same  shall  be  referred  to 

tion.  two  referees  &c.  {See  ante.  Precedent  /.,  Form  13). 

11.  (e)  Should  the  highest  bidder  neglect  or  fail  to  compl]^  with 
these  conditions,  his  deposit-money  shall  be  thereupon  foi^eited  to 
the  landlord,  who  shall  be  at  full  liberty  [either  to  enforce  the  letting 
or]  to  re-let  the  premises,  at  such  time  and  place  and  in  such  manner 
as  he  shall  think  fit ;  and,  in  case  of  a  re-letting,  he  shall  have  the 
benefit  of  the  increase  (if  any)  in  the  rent ;  and  the  deficiency  (if 
any)  for  the  whole  term,  and  all  costs  and  expenses,  shall  be  made 
^ood  by  the  defaulter  at  the  present  auction,  and  be  recoverable  as 
liquidated  damages  (/). 


Biddings. 


a  CONDITIONS  OF  SALE  OF  PERSONAL  PROPERTY. 

L —Goods  (a). 

1.  The  highest  bidder  to  be  the  buyer;  and  if  any  dispute  shall  arise 
respecting  any  bidding,  the  lot  in  dispute  to  be  inunediately  put  up 
again. 


Usual  covenant  from  the  lessor : — 

For  quiet  enjoyment. 
Provisoes :  — 

For  re-entry  on  non-payment  of  rent  for  twenty-one  days  (although  no 
formal  demand) ;  on  assignment  or  under-letting ;  ceasing  to  reside; 
becoming  bankrupt  or  insolvent;  mortgaging  or  depositing  lease; 
making  assignment  for  benefit  of  creditors;  suffering  execution  or 
extent ;  or  doine  any  act  by  which  the  premises  may  be  affected ; 
That  lessor,  on  selling  anv  part  of  premises  may  apportion  rent ; 
That  receipts  for  rent  shall  not  be  waiver  of  penalties,  nor  licence  waiver 

of  future  breach ; 
And  for  leaving  matters  in  dispute  to  arbitration.*' 
(e)    The  sixth  and  last  condition   on   a  letting  of  toUs  may  be  as 
follows : — 

*'  If  the  last  bidder  [or  bidders]  shall  not  forthwith  enter  into  such 
agreement,  or  shall  refuse  to  perform  these  concUtions,  it  shall  and  may 
be  lawful  to  and  for  the  trustees  [or  commissioners]  of  the  said  turnpike 
road  to  put  up  the  said  tolls  again  immediately,  or  at  any  time  afterwards, 
and  to  re-let  the  same,  as  if  no  such  bidding  had  been  made ;  in  which  case 
the  deposit-money  (if  any)  shall  be  forfeited,  and  any  deficiency  on  such 
subsequent  letting  shall  be  made  good  by  the  defaulter  at  the  present  letting, 
and  be  recoverable  as  and  for  liquidated  damages. 

(/)  For  form  of  contract  to  be  used  in  a  case  of  this  description,  see  peat, 
p.  344. 

(<z)  The  conditions  in  the  text  are  used  extensively  at  different  auction- 
rooms  in  London,  and  elsewhere,  on  the  sale  of  furniture  and  other  effects, 
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2.  No  person  to  advance  less  than  sixpence ;  above  ten  sbillings, 
one  sliilling  ;  above  live  pounds,  five  shillings,  and  so  on  in  pro- 
portion. 

3.  The  pnrcLasers  to  give  in  their  names  and  places  of  residence.  Deposit. 
if  required,  and  to  pay  down  a  deposit  of  thirty  ^r  cent,  in  part 
payment  of  the  purchaiBe-money  {b) ;  in  default  whereof  the  lot  or 

lots  purchased  by  them  may  be  immediately  put  up  again  and 
resold. 

4.  The  lots  to  be  taken  away  with  all  faults  (c),  at  the  buyer's  Clearance, 
expense,  within  two  days  after  the  sale  {d\  and  the  remainder  of  the  p^yjQent. 
purchase-money  to  be  paid  on  or  before  ddivery  (e).  ^ 

5.  Ux)on  failure  to  comply  with  any  of  the  above  conditions,  the  Be-sale. 
money  deposited  in  part  payment  shall  be  forfeited ;  and  all  lots 
uncleared  within  the  time  aforesaid  shall  be  re-sold  by  public  or 
private  sale,  and  the  deficiency,  if  any,  on  such  re-sale,   together 

with  all  charges  attending  the  same,  shall  be  made  good  by  the 
defaulter  at  the  present  sale. 


when  the  goods  are  exhibited  on  the  spot    They  are  also  adapted  to  a  pawn- 
brokei^s  sale. 

(b)  Sometimes  the  following  IB  added : —  Lot-monev 

**  And  one  shilling  and  sixpence  to  the  auctioneer,  to  bind  the  bargain,  for       '         ^' 
all  lots  sold  imder  £5 ;  two  snillings  and  sixpence  for  all  lots  sold  at  or  over 
£5  and  under  £10 ;  five  shillings  for  all  lots  sold  at  or  over  £10  and  under 
£20 ;  and  £1  6«.  per  cent,  for  all  lots  sold  at  or  above  £20. 

(e)  See  ante,  pp.  69.  60. 

{a)  See  aniej  p.  105. 

(tfi  On  a  sale  of  books  the  following  condition  is  frequently  used : —  Books. 

"  The  books  are  presumed  to  be  perfect,  unless  otherwise  expressed ;  but, 
if,  upon  collating  at  the  place  of  sale,  any  should  prove  defective,  the  pur- 
chasers will  be  at  fiberty  to  take  or  reject  them ;  but  the  sale  of  any  book  or 
books  is  not  to  be  set  aside  on  account  of  any  stained  or  short  leaves." 

Sometimes  a  condition  to  the  following  eitect  is  introduced : — 

"In  the  event  of  any  purchaser  at  this  sale  neglecting  to  pay  for  and  take  Warehouse- 
away  any  lot  or  lots  he  or  she  mav  have  purchased,  and  the  same  remaining  pqqjq^ 
for  a  longer  period  than  one  monu  from  this  date,  such  purchaser,  in  addi- 
tion to  the  amount  of  the  purchase-money,  shall,  upon  each  lot  so  left,  pay 
one  shilling  per  week  for  warehouse-room,  and  also  five  per  cent,  per  annum 
interest  on  the  amount  of  the  said  purchase-money;  the  same  to  be  reckoned 
from  this  day  to  the  time  of  cleanng.'' 

Or,  more  simply : — 

'*  Warehouse-room  and  expenses  of  removal  will  be  charged  on  all  lots 
left  uncleared  after  the  time  specified,  until  such  lots  are  taken  away  or 
re-sold''  ^See  also  next  precedent,  Form  5). 

Where  oy  the  terms  of  the  contract  goods  were  to  be  taken  away  at  the 
purchaser's  expense  in  fourteen  days  from  the  day  of  the  sale,  and  the  pur- 
chase-monejr  was  to  be  paid  on  or  before  the  delivery  of  the  goods,  it  was 
held  that  the  seller  was  bound  to  deliver  when  called  upon,  at  any  time 
during  the  fourteen  davs,  and  had  not  fourteen  days  to  deliver  the  goods, 
although  the  purchaser  had  fourteen  days  to  take  them  away ;  Hagedorn  v. 
Laing,  6  Taunt.  162 ;  1  Marsh.  514. 
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II. 
The  Same.    Another  Form. 

Biddings.  I*  ^^  highest  bidder,  if  in  due  time,  to  be  the  purchaser ;  sub- 
ject to  the  auctioneer  having  a  rieht  to  refuse  the  bidding  of  any 
person.  Should  any  dispute  arise  oetween  two  or  more  approved 
bidders,  or  between  the  auctioneer  and  any  approved  bidder,  the  lot 
in  dispute  to  be  put  up  again,  or  not,  at  the  discretion  of  the  auc- 
tioneer.    The  vendors  reserve  the  right  to  bid. 

2.  No  person  to  advance  less  than  Is.  at  each  bidding ;  above  five 
pounds  5s. ;  and  so  on  in  proportion ;  nor  to  retract  a  bidding. 
Deposit  &c.      ^'  '^^®  purchasers  are  to  pay  down  inmiediately  a  deposit  of  G.ve 
'     '  shillings  in  the  pound,  or  such  other  sum  as  the  auctioneer  may 
name,  in  part  payment  (each  deposit  to  be  applicable  to  any  lot 
or  all  lots  purchased),  and  to  give  in  their  names  and  places  of  abode, 
when  required  ;  in  default  of  which  the  lot  or  lots  purchased  by  them 
to  be  at  the  disposal  of  the  auctioneer. 
Sale  ''with      ^  -^^  ^^^  ^^  ^^  taken  away  with  all  faults,  imperfections  and 
all  faults.  **  ^i^ors  of  description,   at  the  purchaser's  expense  and  risk,    before 
4  o'clock  on  ,  and  the  remainder  of  the  purchase-money  to  be 

Payment  of  paid  before  delivery.    In  cases  where  one  buyer  purchases  more  than 
price.  one  lot,  the  whole  of  the  amount  of  the  lots  purchased  is  to  be  paid 

before  any  one  lot  is  delivered ;    also,   to  prevent  inaccuracy  in 
delivery,  and  inconvenience  in  the  settlement  of  purchases,  no  lot 
Removal  of  °*^  ^^  ^^^  account  be  removed  during  the  time  of  sale ;  and  no  per- 
eoods  ^^^  shall  be  entitled  to  anything  not  described  in  his  lots.     No 

allowance  whatsoever  will  be  made  for  errors  in  description  or 
quantitv ;  but  the  lots  are  to  be  cleared  as  shown  at  the  sale ;  and  no 
lots  will  be  transferred  from  one  buyer  to  another. 

5.  All  lots  left  after  the  specified  time  will  be  liable  to  any 
expenses  that  may  arise  from  their  not  having  been  cleared  in  accor- 
dance with  the  fourth  condition. 

6.  The  purchasers  to  be  answerable  for  all  damage  they  may  do  to 
any  lots,  or  to  the  premises,  in  taking  down  or  removing  their 
respective  lots,  and  to  properly  repair  the  same  before  their  lots  are 
removed  from  the  premises. 

Re-sale,  &c.  7.  Upon  failure  to  comply  with  the  above  conditions,  the  money 
deposited  shall  be  forfeited  ;  the  lots  uncleared  within  the  time  afore- 
said shall  be  re-sold,  either  by  public  sale  or  private  contract,  and  the 
deficiency,  if  any,  upon  such  second  sale,  together  with  all  charges 
attending  the  same,  shall  be  made  good  by  the  defaidter  or  defaulters 
at  the  present  sale,  and  be  recoverable  as  and  for  liquidated  damages ; 
but  any  surplus  that  may  arise  therefrom  shall  belong  solely  to  the 
vendors. 

Disputes.  ^*  ^^®  auctioneer  to  be  the  sole  arbitrator  in  every  matter  of 
dispute; 
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III. 
Conditions  of  Sale  of  a  Ship. 

The  owners  of  the  aliip  or  vessel  called  the  L,  of  »  of  the 

measurement  of  tons,  or  thereabouts,  now  lying  at  S.,  cause 

her  to  be  exposed  to  sale  on  the  conditions  following,  viz. : — the 
ovrners  do  consent  and  agree  that  whosoever  bids  most  and  last 
in  due  time,  after  he  has  declared  hia  name  and  the  broker  has 
repeated  the  same,  shall  be  deemed  the  buyer,  who  is  immediately  to 
pay  on  accoimt  one-fourth  part  of  the  purchase-money,  and  the 
residue  within  one  month  after  the  sale,  or  at  the  time  of  delivery  of 
the  bill  of  sale,  whichever  may  iirst  happen,  and  two  guineas  to  the 
broker  to  bind  the  baigain.  On  payment  of  the  whole  purchase- 
money,  a  lesal  bill  of  siue  shall  be  made  out  to  the  purchaser  at  his 
expense,  and  the  vessel,  with  what  belongs  to  her,  shall  be  delivered 
according  to  the  inventory  which  has  been  exposed ;  but  the  said 
inventory  shall  be  made  good  as  to  quantity  only.  The  vessel  and 
stores  shall  be  taken  with  all  faults,  in  the  condition  they  now  lie, 
without  any  allowance  for  weights,  lengths,  qualities,  or  any  defects 
whatsoever. 

In  case  any  default  shall  be  made  by  the  purchaser  or  purchasers 
in  the  payment  afore-mentioned,  the  money  paid  in  part  shall  be 
forfeited  to  the  sole  use  of  the  present  owners,  and  thev  shall  be  at 
liberty  to  put  up  and  sell  the  said  vessel  again ;  ana  the  buyer 
or  buyers  so  neglecting  shall  be  liable  for  all  loss,  costs  and  damages 
which  may  accrue  thereby. 

The  said  ship  is  declared  to  be  at  the  risk  of  the  purchaser,  imme- 
diately after  the  sale.  The  said  vessel  is  put  up  at  £  ;  bidders 
to  advance  not  less  than  £  at  each  bidding.  If  any  difiference 
shall  arise  at  the  sale,  the  said  vessel  may  be  put  up  again. 


IV. 

Messrs.  Tattersall's  Conditions  of  Sales  of  Horses  and 

Carriages. 

Albert  Gate,  Hyde  Park,  October  23rd,  1780. 
CondUioiVt  of  every  Sale  by  Auction  aiid  Private  Contra^  at  this  Place. 

1.  The  highest  bidder  to  be  the  buyer ;  and  if  any  dispute  arise 
between  any  two  or  more  bidders,  the  lot  so  disputed  shall  be  imme- 
diately put  up  again  and  re-sold. 

2.  No  person  to  advance  less  than  five  shillings ;  above  ten  pounds, 
ten  shilhngs,  and  so  on  in  proportion. 

3.  The  purchasers  to  give  in  their  names  and  places  of  abode  (if 
required)  and  to  pay  down  five  shillings  in  the  pound  (if  required) 
as  earnest,  and  in  part  of  payment ;  in  default  of  which,  the  lot  so 
purchased  may  be  immediately  put  up  again  and  re-sold,  if  the 
auctioneeer  shall  think  fit. 

4.  The  lote  to  be  teken  away  within  one  day  after  the  sale  is 
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ended,  at  the  buyer's  expense,  and  tlie  remainder  of  the  purchase- 
money  to  be  absolutely  paid  before  the  delivery  of  the  lot. 

5.  Upon  failure  of  complying  with  the  above  conditions,  the  money 
deposited  in  part  of  payment  shall  be  forfeited  to  the  owner  of  the 
lot,  he  paying  thereout  all  just  expenses,  and  the  lot  shall  be  re-sold 
by  public  or  private  sale,  and  the  deficiency  (if  any)  attending  such 
re-sale  shall  be  immediately  made  good  by  the  defaulter  at  this  sale. 

6.  If  any  person  shall  purchase  a  lot  and  not  pay  for  it  -within  the 
time  limited  by  the  fourth  condition,  nothing  contained  in  the  fifth 
condition  shall  prevent  the  auctioaeer,  or  owner  of  the  lot,  from 
compelling  the  purchaser  to  pay  for  it,  if  the  auctioneer  or  seller 
shall  so  think  fit. 

7.  The  vendor  shall  be  entitled  to  receive  the  purchase-money  of 
each  lot  not  warranted  on  the  third  day  from  the  sale  day  ;  and  all 
horses  sold  with  a  warranty  of  any  description  on  Monday  will  be 
paid  for  on  Friday;  and  all  horses  sold  with  a  warranty  of  any 
description  on  Thursday  will  be  paid  for  on  Tuesday  ;  provided  that 
the  auctioneer  shall  then  have  received  the  purchase-money,  or 
delivered  the  lot  out  of  his  custody,  but  not  before. 

8.  The  purchaser  of  any  lot  warranted  in  any  way  and  not 
answering  the  warranty  ^ven,  must  return  the  same  on  or  before 
the  evening  of  the  second  day  from  the  sale  ;  otherwise  the  purchaser 
shall  be  obliged  to  keep  the  lot  with  all  faults. 

9.  All  horses,  carriages,  &c.,  brought  to  this  repository  for  sale,  and 
sold,  or  advertised  to  oe  sold,  by  private  contract,  either  by  Messrs. 
Tattersall,  the  owner,  or  any  one  acting  as  agent  for  the  owner  of 
such  horses,  carriages,  &c.,  shall  pay  the  usual  commission  ;  and  no 
person  shall  take  away  his  horses,  carriages,  &c.,  until  the  com- 
mission, keep  and  other  expenses  are  pai<^  whether  the  same  have 
been  sold  by  public  auction  or  private  contract,  &c.,  or  are  not  sold. 

10.  All  horses,  carriages,  &c.,  advertised  by  Messrs.  Tattersall 
(though  not  upon  the  premises  at  the  time  of  sale,  either  by  private 
contract  orpublic  auction)  shall  pay  the  usual  commission. 

Lastly.  The  conditions  of  sale  are  : 

If  sold  by  public  auction,  one  shilling  in  the  pound  ; 

If  by  private  contract,  one  shilling  in  the  pound  ;  and 

If  not  sold,  2^  per  cent,  on  the  reserve  price  up  to  200  guineas. 

No  lot  will  be  offered  for  less  than  five  shillings. 

The  days  of  payment  are,  for  unwarranted  horses  sold  on  Mondays, 
Wednesdays  ;  for  warranted  horses,  Fridays  only,  between  the  hours 
of  ten  and  four  o*clock. 

N.B. — No  money  paid  without  a  written  order. 


V. 

Conditions  op  Sale  used  at  Aldridge's  Hobse  and  Cakbiaoe 

Eepository. 

1.  The  highest  bidder  to  be  the  buyer,  and  if  any  dispute  arise 
between  two  or  more  bidders  respecting  any  lot,  before  the  same  is 
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retuined  into  the  stable  or  place  of  such  lot,  it  may  be  immediately 
put  up  again  for  sale,  or  the  auctioneer  may  declare  which  bidder  he 
thinks  proper  to  be  the  purchaser. 

2.  No  person  to  advance  less  than  fiye  shillings  aboYe  one  pound ; 
tea  shillings  and  sixpence  above  ten  pounds  *,  and  one  guinea  idfter 
twenty  guineas,  and  so  on  in  proportion. 

3.  Buyers  are  to  state  their  names  and  places  of  abode*  and  pay  a 
deposit  of  25  per  cent,  on  each  lot  at  the  time  of  purchase,  and  the 
remainder  of  the  pmrchase-money  on  the  day  oi  sale  and  before 
delivery  of  the  lot ;  and  in  case  of  non-payment  the  seller  may 
either  rescind  the  contract,  in  which  case  the  deposit  will  be  forfeited, 
or  re-sell  the  lot  by  public  auction  on  the  buyer's  behidf  with  or 
without  notice  to  him,  in  which  case  the  buyer  will  be  liable  to  pay 
to  the  seller  the  difference  (if  any)  between  the  sum  agreed  to  be  paid 
by  him  for  the  lot  and  the  amount  realized  by  such  re-sale ;  iJso  the 
conmiission  on  the  re-sale,  the  keep  of  the  lot,  and  all  other  charges 
whatever,  deducting  the  deposit. 

4.  Any  horse  sold  at  this  establishment  with  a  warranty  must,  in 
case  the  buyer  contend  that  it  does  not  correspond  with  such 
warranty,  be  returned  before  five  o'clock,  p.m.,  on  the  second  day 
after  the  sale  (Sunday  excluded) ;  otherwise  it  shall  be  deemed  and 
taken  to  be  in  all  respects  as  warranted,  as  between  all  persons,  and 
tiie  non-return  within  the  time  limited  shall  be  a  bar  to  any  claim  on 
account  of  any  breach  of  warranty,  and  the  buyer  shall  be  bound  to 
keep  and  pay  for  the  horse,  whether  it  bo  or  be  not  according  to  the 
warranty. 

5.  Should  a  horse  warranted  quiet  in  harness,  or  to  ride,  be  so 
returned,  it  shall  be  tried  by  an  impartial  person,  to  be  named  by  the 
proprietors  of  this  establishment,  whose  decision  shall  be  final  and 
conclusive  upon  all  persons  ;  and  a  fee  of  ten  shillings  for  the  trial 
shall  be  paid  by  the  party  in  error. 

6.  Should  any  horse,  sold  here,  warranted  to  ride  or  draw,  be  con- 
sidered by  the  buyer  to  be  incapable  of  working,  from  any  in&mity 
or  disease,  it  may  be  returned  here  before  five  o'clock  on  the  second 
day  alter  the  sale,  with  a  certificate  from  a  veterinarv  surgeon  to 
that  effect ;  if  not  so  returned  with  such  certificate,  it  shall  be  taken 
not  to  have  been  returned  within  the  meanioe  of  the  fourth  condi* 
tion  ;  and  if  such  certificate  be  not  confirmed  oy  another,  to  be  fur- 
nished by  the  vendor  within  two  days,  or  in  case  the  vendor  shall 
neglect  or  refuse  to  furnish  such  certificate,  the  auctioneer  shall 
immediately  appoint  a  veterinary  sturgeon,  whose  decision  shall  be 
final  and  binding,  and  the  whole  expense  must  be  paid  by  the  party 
in  error. 

7.  No  horse  considered  to  be  affected  with  glanders,  mange  or 
other  infectious  or  contagious  disorder  must,  under  any  circum- 
stances, be  returned  in  accordance  with  the  fourth  condition ;  but  in 
lien  of  such  return  a  notice  in  writing  of  the  fact  of  the  horse  being 
80  affected,  and  of  the  place  where  it  stands,  must  be  eiven  at  this 
establishment  within  the  time  mentioned  in  that  con£tion,  accom- 
panied with  the  certificate  of  a  veterinary  surgeon  that  the  horse  is 
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so  affected  ;  and  in  case  of  omission  to  give  such  notice,  accompanied 
by  such  certificate,  within  such  time,  the  said  horse  shall  be  deemed 
and  taken  to  be,  as  between  all  persons,  not  afifected  by  any  such 
disorder,  and  such  omission  shall  be  a  bar  to  any  claim  on  account  of 
the  said  horse  being  so  affected,  and  the  buyer  shall  be  bound  to 
keep  and  pay  for  the  same  whether  it  be  or  be  not  so  affected. 

8.  If  such  notice  from  the  buyer,  accompanied  by  such  certificate, 
be  given,  the  vendor  will  immediately  be  required  to  procure  a  cer- 
tificate from  his  veterinary  surgeon ;  and  in  case  of  non-agreement  of 
these  two  opinions,  or  in  case  the  vendor  neglect  or  refuse  to  furnish 
such  certificate  within  two  days  after  his  receiving  the  notice,  then 
the  auctioneer  shall  appoint  a  veterinary  surgeon,  whose  decision 
shall  be  final  and  binding  upon  all  parties,  and  all  expenses  must  be 
paid  by  the  party  in  error. 

9.  The  seller  shall  in  no  case  be  entitled  to  receive  payment  of  any 
money  before  it  has  been  received  from  the  buyer;  but  if  received,  he 
shall  be  entitled  to  the  net  proceeds,  of  the  property  sold  at  the 
Wednesday's  sale,  on  the  following  Monday,  and  on  property  sold  on 
Saturdays,  on  the  following  Thursday,  between  ten  and  four  o'clock. 

10.  A  right  is  reserved  to  the  vendor  of  any  horse,  carriage,  or 
other  property  sent  to  or  left  at  this  establishment,  to  bid  by  or 
through  the  auctioneer  ;  and  unless  such  property  is  protected  by  a 
written  reserve,  it  shall  be  considered  to  have  been  so  sent  or  left  for 
the  purpose  of  sale  by  auction,  and  may  be  sold  by  public  auction, 
without  reserve,  at  the  next  sale  day  after  it  shall  have  been  so  sent 
in ;  or  if  any  horse,  carriage,  or  other  property,  protected  by  a 
written  reserve,  be  not  sold  or  removed  within  one  month  from  the 
date  of  such  reserve,  the  same  may  be  sold  by  public  auction  with- 
out reserve,  at  the  next  sale  day,  with  or  without  notice  to  the 
owner,  who  may  receive  the  net  proceeds  of  such  sale  on  either  of 
the  days  as  above. 

11.  Five  shillings  is  charged  on  each  horse,  five  shillings  on  each 
carriage,  two  shillings  and  sixpence  on  harness  or  saddle  and  bridle, 
and  ten  shillings  on  each  dog  entered  on  the  books  for  sale,  whether 
the  lot  or  lots  be  put  up  or  not ;  and  the  commission  on  all  sales  is 
five  per  cent.f  except  for  dogs,  which  is  ten  per  cent.;  and  shall  apply 
to  any  lot  returned  as  not  answering  warranty. 

3s.  6d.  is  charged  for  the  keep  of  each  horse  per  day  and  night ; 

fid.  for  ostlers  ;  and,  if  sold,  Is.  fid.  for  halter. 
5s.  is  charged  per  week  for  the  standing  of  four-wheel  carriages  ; 

and  3s.  per  week  for  the  standing  of  two- wheel  carriages ; 

and  Is.  for  washing. 

12.  The  above  conditions  apply  to  all  horses,  carriages,  &c., 
l)rought  to  this  repository  for  sale,  whether  they  be  sold  by  auction, 
or  privately  by  the  owner,  or  by  any  person  employed  by  him. 

13.  No  norses,  carriages,  &c.,  shall  be  taken  away  until  all  ex- 
penses are  paid. 

Lastly.  The  name,  description  and  address  given  by  the  vendor 
will  in  all  cases  be  furnished  to  a  purchaser,  if  requested ;  and  in 
case  of  dispute  the  remedy  of  the  buyer  shall  be  against  such  vendor 
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OBly,  and  in  no  case  or  under  any  circumstances  against  the  auc- 
tioneer or  proprietors  of  this  establishment,  who  are  to  be  regarded 
to  all  intente  and  purposes  as  agents  for  a  disclosed  principal. 


VI. 

Conditions  of  Sale  op  Stocks  and  Shares. 

1.  The  highest  bidder  shall  be  the  purchaser ;  and  if  any  dispute  Biddings, 
arise  as  to  auy  bidding,  the  lot  in  dispute  shall  be  put  up  again,  or 

the  auctioneer  may  decide  the  dispute. 

2.  No  person  shall  advance  at  any  bidding  a  less  sum  than  shall  be 
named  by  the  auctioneer  at  the  time  of  sale  ;  and  no  bidding  sludl 
be  retracted.  The  vendor  reserves  to  himself  the  right  to  lix  a 
reserve  price,  and  to  bid  up  to  that  sum  by  himself  or  his  agent. 

3.  Each  purchaser  shall  immediately  after  the  sale  pay  into  the  Deposit, 
auctioneer's  hands  a  deposit  of  £10  per  cent,  in  part  payment  of  his 

or  her  purchase-money,  and  sign  an  agreement  for  payment  of  the  Contract, 
remainder  at  the  offices  of  the  auctioneers,      ,  ,  on  the 

day  of  ,  when  and  where  the  purchases  are  to  be  completed  ;  Interest, 

and  if  from  any  cause  whatever  any  purchase  shall  not  be  completed 
on  that  day,  the  purchaser  shall  pay  to  the  vendor  interest  after  the 
rate  of  £10  per  cent,  per  annum  on  the  remainder  of  the  purchase- 
money  from  that  day  until  the  actual  completion  of  the  purchase. 

4.  The  title  to  the  shares  shall  consist  solely  of  certificates  of  the  Title, 
respective  companies,  showing  such  shares  to  have  been  registered  in 

the  names  of  the  owners,  who  will,  at  the  expense  of  the  purchaser.  Assign- 
assign  the  said  shares  to  him,  or  otherwise  cause  the  same  to  be  ment. 
vested  in  him. 

5.  If  any  lot  shall  appear  to  have  been  improperly  described,  or  Compensa- 
any  other  error  or  misstatement  be  found  in  the  particuhu^  such  tion. 
misdescription,  error  or  misstatement  shall  not  vitiate  the  sale,  but 

the  vendor  or  purchaser,  as  the  case  may  be,  shall  allow  or  pay  a 
compensation  in  proportion  to  the  amount  of  the  purchase-money,  the 
amount  of  such  compensation  to  be  determined  by  the  auctioneer. 

6.  The  auctioneer  acts  upon  the  sale  only  as  agent  for  the  vendor,  Auctioneer 
whose  name  he  will  disclose  at  the  sale.  He  wm  not  guarantee  any  only  agent, 
transfer  or  registration,  or  any  other  formality  or  other  matter. 

7.  If  any  of  the  purchasers  fail  to  comply  with  any  of  the  above  Ee-sale,  &c. 
conditions,  the  deposit-money  paid  bv  him  or  her  shall  be  absolutely 
forfeited  to  the  vendors,  who  shall  be  at  full  liberty  to  re-sell  the 
property  sold  to  such  purchaser  or  purchasers,  either  by  public  or 

private  sale ;  and  the  deficiency,  if  any,  arising  from  such  second 
sale,  together  with  all  expenses  attending  the  same,  shall  be  made 
good  by  the  defaulter  or  defaulters  at  the  present  sale,  and  be  reco> 
verable  as  liquidated  damages,  and  it  shall  not  be  requisite  for  the 
vendors  previously  to  tender  any  assignment  or  transfer  to  such  pur- 
chaser or  purchasers. 
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[part  ir. 


Memorandum. — ^We,  the  undersigned,  hereby  acknowledge  that 
at  the  sale  by  auction  made  this  day  of  the  property  comprised  in  the 
above  particulars  we  became  the  purchasers  of  the  lots,  in  the 
schedule  hereunder  written,  against  which  we  have  si^ed  our  names, 
at  the  prices  therein  stated,  and  have  paid  the  deposits  therein  men- 
tioned ;  and  we  hereby  agree  to  complete  the  said  purchase  agreeably 
to  the  annexed  conditions. 

Schedule. 


LotH. 

Purchase- 
money. 

Deposit  Paid. 

Purchaser's 
Signature. 

1 

Purchaser's 
Address. 

! 

On  behalf  of  the  vendor  we  hereby  confirm  the  above  sale. 

^Auctioneers*  signature,} 
[Date.] 


VII. 

Conditions  of  Sale  of  a  Policy  of  Insurance,  a  Life  or 
Beversionabv  Interest  in  Personalty,  &c.  (/). 

1 — 4.  [The  same  as  in  Precedent  I.,  antCf  p.  306.] 

5.  The  vendor  shall,  within  [fourteen]  days  from  the  day  of  sale. 


(f)  Although  it  has  been  found  oonvenient  to  class  these  matters  under 
one  head,  it  is  hardly  likely  that  the  same  set  of  conditions  will  exactly 
appl^  to  all  of  them.  Much  depends  upon  the  nature  of  the  property  an^ 
the  droumstances  of  the  title.  When  the  property  uasses  by  deed,  the  con- 
ditions  will  not  vary  materiallv  from  those  already  eiven  for  a  sale  of  a 
freehold  or  leasehold  estate.  When  it  is  transferable  oy  the  handing  over 
of  scrip  or  other  indicia  of  property,  or  by  simple  indorsement  or  re^stra- 
tion,  me  conditions  assume  more  the  character  of  those  used  on  the  sale  of 
goods,  and  the  stipulations  respecting  the  delivery  of  an  abstract,  &c., 
should  in  such  cases  be  omitted, 
life  policy.  On  the  sale  of  a  policy  of  insurance,  if  the  vendor  is  not  able  to  prove 
that  the  person  on  whose  life  the  assurance  is  made  was  in  good  state  of 
health  when  the  policy  was  effected,  and  of  the  age  mentioned  in  the  poliey, 
and  that  nothini^  ^^u  oeen  done  to  vitiate  the  policy,  conditions  should  be 
inserted  restricting  the  purchaser's  rights  in  these  respects;  Brealey  v. 
CollinSf  You.  317.  So  also,  if  the  vendor  ii  not  prepared  with  evidence 
that  the  person  who  effected  the  assurance  had  an  assurable  interest  within 
the  meanmg  of  the  statute  14  Geo.  Ill,  c.  48  («.«.,  a  peouniair  interest;  J7a/- 
ford  V.  Kymer^  10  B.  &  G.  724),  in  the'  life  of  the  assurea,  and  that  such 
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deliver  to  the  purchaser  or  his  solicitor  an  abstract  of  his  title  to  the 
property  (gr). 

6.  [See  arUe,  p.  307,  Form  7.] 

7.  [See  ante,  p.  307,  Form  8.] 

8.  [See  aTUe,  p.  308,  Form  10.]  (A). 

9.  If  any  error,  ftc.  [See  aiUe^  p.  308,  Form  12.] 

10.  If  the  pnrchaser  shall  fail,  Sec.  [See  arUe,  p.  309,  Form  13.] 

[Memorandum.'] 


vm. 

Conditions  of  a  Commercial  Sale  (i). 

1.  The  highest  bidder  to  be  the  purchaser  ;  if  any  dispute  arise  it 
is  to  be  decided  by  a  show  of  hands,  or  to  bo  left  to  the  decision  of 
the  selling  brokers. 

interest  is  subsisting  at  the  time  of  the  sale,  the  want  of  such  eyidence 
should  be  noticed  in  the  conditions. 

On  the  sale  of  life  and  reversionary  interests,  if  legal  proof  cannot  be  had 
of  the  ages  of  the  persons  interested  in  the  property,  conditions  restrictiye 
of  such  evidence  should  be  inserted.  If  the  property  consists  of  a  life 
interest  in  the  fundi,  and  it  is  intended  that  **  the  purchaser  shall  not  be 
entitled  to  any  dividends  which  shall  accrue  due  or  be  payable  on  any  day 
prior  to  the  actual  completion  of  the  purchase,"  an  express  stipulation  to 
that  effect  should  be  inserted ;  Anaon  v.  Tawgoad,  I  Jac.  &  W.  637. 

(ff)  If  there  be  any  restriction  as  to  the  title  of  the  property,  it  should  be 
introduced  in  this  place. 

The  following  conditions  are  frequently  used  on  the  sale  of  policies  of 
insurance: — 

<*  The  vendor  shall  not  be  required  to  verify  the  statements  in  the  declara- 
tion made  in  the  insurance-office  on  effecting  the  policies,  except  that,  when 
the  i^e  of  tiie  insured  has  not  been  admitted  by  the  said  office  to  be  correct, 
the  yendor  shall  produce  certificates  of  baptism,  which  shall  be  deemed  con** 
elusive  evidence  as  to  age. 

'* The  purchaser  shallrequire  no  farther  evidence  of  the  validity  of  the 
]>olicy  than  the  solemn  declaration  of  Mr.  ,  the  assured,  that  when 

me  policy  was  effected  he  was  in  a  good  state  of  health  [or,  **  he  had  an 
insurable  interest  in  the  life  mentioned  in  the  policy,  to  the  amount  of 
£  "^,  and  that  nothing  has  been  done,  within  nis  knowledge,  to  vitiate 
the  pohcy,  and  the  production  of  the  recei]>t  for  the  premium  last  due.*' 

(n)  The  following,  or  a  corresponding,  stipulation,  may  be  inserted  next : 
"  Upon  payment  of  the  residue  of  the  purchase-money  at  the  time  and  place 
aforesaia  the  purchaser  shall  be  entitled  to  all  advantages  accruing  upon  the 
[policy]  from  the  time  of  the  sale.  [The  purchaser  shall  pay  all  premiums 
becoming  due  upon  the  policy  between  the  time  of  the  sale  and  the  comple- 
tion of  tiie  purchase]."  Or :  " The  death  of  [the  vendor]  before  completion 
shall  not  affect  the  validity  of  the  contract." 

(t)  Commercial  sales  are  usually  held  by  brokers  who  are  also  licensed  as 
auctioneers.  The  conditions  in  toe  text  are,  in  a  great  measure,  founded 
upon  those  formerly  used  by  the  East  India  Company. 
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2.  The  buyers  of  goods  at  this  sale  are  to  pay  all  duties  o£  cuatoms 
and  excise  which  have  been  or  may  be  imposed  upon  the  same. 

3.  If  any  broker  who  may  purchase  at  this  sale  should  not  declare 
his  principal,  within  three  days,  in  writing,  he  will  be  considered  as 
the  principal.  And  all  brokers  who  shall  buy  any  goods  for  persona 
residing  in  the  country  or  abroad  shall,  at  th&  same  time  they 
declare  their  principals,  produce  their  orders  for  the  same,  together 
with  an  undertaking  from  a  resident  known  agent  in  London  to  make 
good  the  contract.  Should  any  broker  neglect  to  declare  his  prin- 
cipal in  manner  above  mentioned,  or  should  he  buy  any  goods  for 
persons  under  age,  he  shall  be  esteemed  the  principal,  and  wall  him- 
self be  obliged  to  pay  for  the  goods  so  bought  b^  him. 

4.  Every  person,  whether  broker,  agent  or  prmcipal,  who  shaU  be 
declared  the  best  bidder  for  any  lot  or  lots  of  goods  at  this  sale, 
shall  make  such  deposits  in  money,  on  the  ,  as  are  expressed 
in  the  catalogue,  which  said  deposits  will  be  allowed  in  part  pay- 
ment ;  and  the  remainder  of  the  purchase-money  shall  be  niade  good 
on  delivery  of  the  warrants,  on  or  before  the  prompt  day  printed  in 
the  cataioffue,  without  interest  or  discount  0*)* 

5.  (k)  The  [arrowroot  to  be  re- weighed  and  taken  at  the  re- weights. 


{J)  The  following  variations,  as  to  the  time  and  mode  of  payment,  are 
sometimes  adopted : — 

'*  Payment  to  be  made  for  the  tapioca  and  ginger  on  the  ,  or  on 

delivery ;  interest  being  allowed,  at  the  rate  of  four  per  cent,  per  annum,  to 
the  ,  with  two  and  a  half  per  cent,  discount. 

'*  Payment  to  be  made,  on  dehvery  of  the  bills  of  parcels,  by  bills,  on 
London,  to  the  satisfaction  of  the  sellers,  not  exceeding  three  months*  date, 
to  be  made  eaual  to  cash  in  four  months  from  the  day  of  sale." 

(k)  Insteaa  of  this  condition,  sometimes  the  following  is  inserted : — 

**  The  goods  to  be  taken  with  all  faults  and  defects,  as  they  now  lie ;  to  be 
re-weighed  within  ten  days,  and  to  be  at  the  purchaser's  risk  from  the  time 
of  weighing ;  and  to  be  taken  from  the  scale  at  the  purchaser's  expense ; 
and  the  warehouse  to  be  cleared  within  two  months,  or  rent  to  be  paid  for 
anv  that  may  remain  after  that  time." 

When  goods  are  sold  on  the  quay,  the  following  is  usually  made  one  of 
the  conditions : — 

'*  The  goods  to  be  taken  with  all  faults  and  defects,  as  they  now  lie  [or, 
**  from  the  vessel  as  landed  "],  and  to  be  at  the  purchaser's  risk  from  the 
time  of  passing  the  scale ;  and  if  any  remain  on  the  quay,  the  purchaser 
shaU  be  Eable  for  all  fines  or  other  expenses  in  consequence  of  the  same  not 
being  removed." 

When,  the  subject  of  sale  is  cotton,  it  is  usual  to  substitute  the  following 
condition : — 

'*  The  cotton  to  be  weighed  in  the  course  of  ten  days  from  the  day  of  sale, 
with  the  customary  allowances  of  this  port ;  to  be  at  the  purchaser's  risk 
from  the  time  of  weighing ;  and  the  warehouses  to  be  cleared  within  ten 
days  from  the  day  of  sale,  or  the  purchasers  to  pay  rent  for  such  as  may 
remain  after  that  time." 

On  customs  sales  the  following  are  inserted : — 

"  The  goods  to  be  re-weighed,  re-gauged  or  computed  previously  to  being 
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the  ginger  at  the  landing  weights,  and  the  other]  goods  to  be  taken 
at  the  warrant  weights  and  tares,  with  customary  aUowances,  as  they 
now  lie  in  the  warehouses  mentioned  in  the  catalogue,  where  they 
may  be  iniq)ectcd  [by  obtaining  an  order  for  that  purpose  from  the 
selling  brokers],  and  where  they  will  be  at  the  nsk  of  the  sellers 
until  the  prompt  day  (I),  a  delivery  of  the  warrants  [or  orders  of 
delivery]  or  the  day  of  payment,  whichever  may  tirst  happen. 
[Objection  as  to  quality  or  description  will  not  be  entertained,  unless 
made  within  fourteen  days  from  the  time  of  sale  {m).] 

6.  Ix>t  money  as  customary. — Rent  chargeable  to  the  buyers  after 
the  prompt  day. 

7.  In  the  event  of  any  non-fulfilment  of  these  conditions,  the  goods 
may  be  re-sold  immediately,  either  by  public  or  private  sale,  at  the 
option  of  the  selling  brokers ;  and  all  losses,  charges,  interest  of 
money,  or  any  other  expenses  whatever,  that  may  accrue,  shall  be 
made  good  by  the  purchaser  at  this  sale  (»). 


IX. 

Conditions   of   Sale   used   at   the  Baltic   (Fallen  Timber) 

Sale-room. 

1.  The  highest  bidder  (in  due  time)  to  be  deemed  the  purchaser, 
and  in  case  of  any  dispute  the  lot  to  be  put  up  again. 


paid  for ;  hut  when  put  up  at  so  much  all,  the  quantity  is  to  be  understood 
to  be  more  or  less,  though  not  so  expressed ;  to  be  taken  away  with  all 
faults,  and  no  advantage  to  be  taken  by  the  purchaser  if  any  goods  are  mis- 
named in  the  catalogue. 

**  The  goods  shall  not,  after  sale,  be  opened  with  a  view  to  buying  and 
selling,  nor  ^lall  any  lot  be  delivered  in  part,  whether  for  home  consumption 
or  for  exportation.'* 

The  following  clause  was  formerly  used  at  the  East  India  Company's 
sales: — 

'*  In  all  cases  where  the  goods  have  been  exposed  to  view,  so  as  to  afford 
opportunity  for  purchasers  to  exercise  their  own  judgment,  no  allowance 
whatever  will  be  made." 

(J)  By  the  prompt  day  is  understood  the  day  for  payment  on  sales  of 
goodiB  not  payable  by  bills,  which  varies  in  different  trades, 
(w)  Sometimes  it  i%  said : — 

*'  Ko  allowance  will  be  made  upon  any  goods,  by  reason  of  damage  or 
otherwise,  that  shall  remain  in  the  warehouse  after  prompt  day.  The  buyers 
shall  be  at  liberty  to  have  the  packages  opened  at  their  own  charge,  previously 
to  the  prompt  day ;  and  if  any  goods  be  damaged  ^unless  as  descrioed  in  the 
catalogue)  or  any  pieces  be  wanting,  the  buyers  cuiall  have  and  accept  such 
allowance  as  two  or  more  brokers  shall  deem  reasonable ;  but  no  allowance 
on  any  pretence  whatever  shall  be  made  on  any  goods  bought  at  this  sale, 
after  the  same  have  been  taken  away." 
(n)  If  the  price  of  any  of  the  lots  be  £10  or  upwards,  the  sale  comes 
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2.  The  buyers  to  declare  their  names  and  residences,  and  deposit 
10  per  cent,  on  the  computed  value  of  each  lot,  if  required ;  the 
remainder  of,  or  all,  the  purchase-money,  with  one  shilling  per  lot 
for  lot  money,  payable  to  the  brokers  at  the  time  an  order  for  delivery 
is  given. 

3.  The  goods  to  be  paid  for  on  or  before  the  prompt  of  fourteen 
days,  either  in  money,  deducting  six  months'  discount  at  the  rate  of 
live  per  cerU.  per  annum  (or  the  Bank  of  England  rate  on  the  day  of 
sale,  if  above  iive  per  cent,  per  annum)^  or  by  such  bills  as  the  sellexB 
may  approve  of,  due  at  or  within  six  months  from  the  day  of  sale. 

4.  The  goods  to  be  received  as  and  where  they  lie,  at  the  buyers' 
expense,  with  all  faults  and  defects,  and  without  any  allowanoe  for 
error  in  description — the  timber  and  logs  according  to  the  razed  con- 
tents, and  other  goods  as  they  may  rise  from  the  piles — ^the  dimen- 
sions, when  given,  being  according  to  the  dock  returns,  and  the 
quality,  when  given,  according  to  the  shippers'  assortment  or  desig- 
uation,  unless  otherwise  specially  described. — ^Any  rent  incurred 
after  four  weeks  to  be  paid  by  the  buyers  of  the  respective  lots. 

5.  Fourteen  days  from  the  date  of  the  issue  of  the  delivery  order 
will  be  allowed  for  rent  and  cash  payment  on  any  lot  that  may  not 
be  ready  for  delivery  on  or  within  the  prompt. 

6.  In  default  of  compliance  with  the  above  conditions,  the  deposit- 
money,  if  any  received,  to  be  forfeited  to  the  owners  of  the  goods, 
and  the  purchasers  liable  to  them  for  all  loss  and  charges  attendant 
upon  a  re-sale,  either  by  private  contract  or  public  auction. 

7.  All  goods  sold  at  this  sale  to  be  at  the  risk  of  the  sellers  in 
respect  of  lire  until  the  expiration  of  the  prompt ;  in  the  event  of 
non-delivery  by  loss  from  fire,  the  contract  for  such  portion  to  be 
void,  and  the  deposit,  if  any  paid,  to  be  returned. 


X. 

Conditions  of  Sale  in  use  at  the  Wool  Exchange. 

1.  The  highest  bidder  to  be  the  purchaser ;  and  if  any  dispute 
arise  between  the  bidders  for  any  lot,  it  shall  be  decided  by  the 
broker,  unless  one  of  the  claimants  will  advance.  In  that  case  the 
lot  shall  be  put  up  again. 

2.  The  goods  to  be  weighed  off  by  the  warehouse-keepers,  and 
taken  away  by  the  buyers  at  their  own  expense  within  fourteen  days, 
with  all  faults  and  defects  of  whatever  kind  (indudinff  defect  or 
error  of  description).     One  invoice  to  be  rendered  to  eac^  buyer  for 


within  the  Statute  of  Frauds  and  requires  for  the  completion  of  the  contract 
a  delivery,  part  payment  or  memorandum  in  writing.  The  usual  mode  of 
completing  a  commercial  sale  is  by  an  entry  in  the  *'  broker^s  book  "  and  the 
delivery  of  <*  bought  and  sold  notes." 
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the  -whole  amount  of  his  parchases  in  this  day^s  sale,  and  delivery  to 
be  given  not  later  than  the  seventh  day  after  the  day  of  sale,  upon 
payment  of  the  invoice  in  full,  or,  if  the  same  be  not  then  ready,  of 
an.  estimated  equivalent  sum  in  cash  or  Bank  of  England  notes 
-without  discount. 

3.  The  goods  to  be  free  of  rent  and  at  the  risk  of  the  vendors 
from  fire,  without  reference  to  any  payment  that  may  have  been 
made  by  the  buyer  to  the  brokers,  until  6  o'clock  p.m.  of  the  third 
day  from  the  expiration  of  the  prompt,  unless  delivered  from  the 
warehouses  or  transferred  for  re-housing  in  the  books  of  the  ware- 
house-keepers. 

4^  The  buyers  to  pay  the  broker  one  shilling  per  lot,  and  to  deposit 
£26  per  cent,  (if  required)  at  any  time  during  or  i^er  the  sale. 

5.  And  if  any  lot  or  lots  remain  uncleared  after  the  expiration  of 
the  said  fourteen  days,  the  before-mentioned  deposit  to  be  absolutely 
forfeited,  and  the  buyer  be  further  subject  to  all  loss  and  charges 
that  may  accrue  on  the  re-sale  thereof,  which  it  shall  be  at  the  option 
of  the  broker  to  effect  either  by  public  sale  or  private  contract. 


XL 
Conditions  of  Sale  eaiployed  in  the  Wholesale  Tea-trade. 

1.  The  highest  bidder  to  be  the  purchaser,  and  any  dispute  that 
may  arise  to  be  settled  by  the  selling  broker. 

2.  Brokers  to  declare,  in  writing,  their  principals,  within  two  days 
after  purchase,  or  be  held  responsible  ;  and  those  who  may  execute 
orders  at  this  sale  for  parties  not  resident  in  London,  shall  produce  a 
known  f^ent  here,  who  shall  undertake  to  complete  the  contract ;  in 
failure  oi  which  the  broker  so  buying  shall  be  held  responsible ;  and 
if  any  broker  shall  purchase  for  any  person  or  persons  under  age,  he 
shall  be  held  responsible.  In  the  case  of  teas  sold  for  cash,  the 
buying  broker  to  be  held  responsible. 

3.  The  buyer  to  pay  the  following  deposit,  namely,  £1  per  chest, 
at  the  time  of  sale,  if  demanded,  or  on  the  Saturday  following  the 
day  of  sale,  or  on  the  delivery  of  the  weight  notes ;  and  the  remain- 
der of  the  purchase-money  to  be  paid  on  or  before  .  Interest 
at  the  rate  of  £5  per  cent,  per  annum  will  be  allowed  on  payment  of 
the  deposit,  and  on  the  remainder  from  the  day  of  payment  to  the 
prompt  day. 

4.  The  weight  notes  to  be  ready  for  delivery  within  seven  working 
days  from  the  date  of  sale,  or  the  buyer  to  have  the  option  oi 
refusing  to  accept  such  lot  or  lots  for  which  he  cannot  obtain  the 
weight  notes,  upon  giving  a  declaration  to  that  effect  to  the  selling 
broker  at  the  expiration  of  the  said  seven  days.  Missing  packages, 
if  not  more  than  5  per  cent.j  are  exempted  from  this  condition,  and 
are  to  be  taken  by  the  buyer  at  the  original  price  and  prompt,  if 
tendered  within  fourteen  working  days  from  date  of  contract. 
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5.  No  allowance  will  be  made  on  account  of  any  damage,  rubbish, 
false  package  or  unequal  goodness  found  or  alleged  to  be  found,  after 
the  goods  have  been  taken  from  the  warehouses. 

6.  All  teas  sold  at  this  sale  to  be  at  the  risk  of  the  sellers  until  the 
prompt  day,  unless  paid  for  previously,  but  only  to  the  extent  of 
market  value.  In  the  event  of  non*delivery  by  loss  from  fire,  the 
contract  for  such  portion  to  be  void,  and  the  deposit  paid  to  be 
returned.     Rent  to  commence  from  the  prompt  day. 

7.  Lot  money  to  the  selling  broker  as  usuiJ. 

8.  If  any  buyer  shall  fail  to  comply  with  the  above  conditions,  the 
vendors  shall  be  at  liberty  to  re-sell  the  teas,  either  by  public  or 
private  sale,  the  deficiency,  if  anv,  with  interest  of  money,  from  the 
prompt  day,  warehouse  rent  and  all  other  charges  and  damages  of 
every  kind,  to  be  chargeable  to  such  defaulter  and  bo  recoverable 
against  him  at  law. 


VI.    EESERVED  BIDDINGS. 


Appoint- 
ment of  a 
person  to 
bid  for  the 
vendor. 


I,  A.  B.,  owner  of  the  estate,  intended  to  bie  put  up  to  sale 

by  auction  by  at  on  ,  appoint  C.  D.  to  bid 

at  such  sale  for  my  use  and  behoof,  up  to  the  reserved  price  of 


Dated  this 


day  of 


18 


A.  B. 


I,  the  above-named  C.  D. ,  consent  to  bid  at  the  above-mentioned 
sale  for  the  use  and  behoof  of  the  above-named  A.  B.,  according  to 
the  above  appointment. 


Dated  this 


day  of 


18 


CD. 


VII.     AGREEMENTS  (a). 


On  sale  by 


1. 

Memorandum. — ^At  the  sale  by  auction  held  this  day  of 

,18        ,  of  the  property  described  in  the  above  particulsn. 


(a)  Auctioneers  must  be  careful  lest  they  incur  penalties  under  section  60 
of  the  Stump  Act,  1870 ;  Bee  post,  p.  410.    As  to  stamps,  see  antc^pp.  166, 
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,  of  ,  was  declared  the  purchaser  of  the  said  pro-  auction  (6); 

peirby,  sabject  to  the  above  conditions,  at  the  price  of  £  ;  and  to  be 

&e  lias  paid  the  sum  of  £  ,  as  a  deposit  and  in  part  payment  annexed 

ot  'the  parcbase-money,  to  ,  on  behalf  of  ,  the  vendor ;  to  the  par- 

and  he  hereby  agrees  to  complete  the  purchase  in  accordance  with  ticnlais 
'th.e  said  conditions  ;  and  the  said  acknowledges  the  receipt  and  con- 

of  the  said  deposit,  and,  as  agent  for  the  vendor,  confirms  the  sale,     ditions  (c). 

\Purchaser^a  signature,} 

[AuetioTieer's  {or   vendor^s   solicitor's)    signature^   tidding   for   the 
vendor  (rf).] 

£    5.   d, 

Purchase-money 

^Deposit 

Balance £ 


2. 

Memorandum. — At  the  sale  by  auction  this  day  of  the  property  Another 
comprised  in  the  within  particulars  ,  of  ,  was  the  form  ;  for 

highest  bidder  for,  and  was  declared  the  purchaser  of,  the  said  pro-  endorse- 
perty,  subject  to  the  within  conditions,  at  the  price  of  £  ;  ment  on 

and  be  has  paid  the  sum  of  £  ,  as  a  deposit  and  in  part  pay-  the  par- 

ment  of  the  purchase-money,  to  ,  on  behalf  of  ,  the  ticulan 

vendor ;  and  he  and  the  said  vendor  agree  to  complete  ihe  purchase  and  con- 
and  sale  in  all  respects  in  accordance  with  the  said  conditions.  ditions. 

Dated  this  day  of  ,  18        . 

[Signatures,] 

£    s,   d. 

Purchase-money 

Deposit 

Balance £ 


et  seq,,  and  post,  pp.  402,  et  aeq.  When  an  estate  is  sold  in  small  lots,  the 
expense  of  purchase-agreements  and  the  risk  of  litigation  attendant  upon 
them  may  be  saved  by  the  execution,  on  the  spot,  of  conveyances  prepued 
beforehand,  with  blanks  for  the  names  of  the  purchasers.  In  such  a  case,  an 
opportunity  of  previously  perusing  the  proposed  form  of  conveyance  should 
be  afforded  to  intending  Didders. 

ib)  See  also  forms  on  pp.  309  and  315,  ante, 

Ic)  See  ante,  p.  89. 

\d)  Two  copies  will  be  signed,  one  to  be  kept  by  each  party. 


844  FORMS  AND  PRECEDENTS.  [PART  IL 

3. 

Memorandum, 

Another  h               »  ^^               »  hereby  acknowledge  that  I  have  this  day 

form  •  to  purchased  the  property  described  in  the  above  [or  within]  particulars, 

be  annexed  subject  to  the  above  [or  within]  conditions,  at  the  price  of  £                , 

to  or  en-  <"^  ^^®  P^id  to               the  sum  of  £             ,  by  way  of  deposit  and 

dorsed  on  ^^  P^^  payment  of  the  purchase-money ;  and  I  hereby  agree  to  com- 

the  par-  plete  the  purchase  in  accordance  with  the  said  conditions, 

liculars  As  witness  my  hand  this               day  of               ,  18        • 

^!^^^  [PurcfMser's  signature,  ] 

£    s,   cL 

Purchase-money 

Deposit  paid 

Balance  due £ 


As  agents  for  the  vendor,  we  ratify  the  sale ;  and,  as  auctioneers, 
we  acknowledge  the  receipt  of  the  deposit 

[Auctioneers'  aignaturcl 


Q^^  Memorandum  that  of         ,&c.,  is  declared  the  highest  bidder 

letting  by    ^^^*  ^^'^  renter  of,  the  premises  described  in  the  above  [or  within]  par- 
auctiim  (e).  t^^^ulars,  at  the  annual  rent  of  £  ,  at  which  rent  of 

,  the  landlord  of  the  said  premises,  agrees  to  let  the  same  to 
the  said  ,  according  to  the  above  [or  within]  conditions ;  and 

the  said  agrees  to  take  the  said  premises  at  the  said  rent, 

according  to  the  said  conditions,  which,  on  his  part,  he  agrees  tu 
perform. 

Dated  this  day  of  ,  18 

[SigncLtures]  (/). 


Tolls. 


• 

(e)  To  he  annexed  to  or  endorsed  on  the  particulars  and  conditions. 

(/)  For  a  letting  of  tolls,  the  following  memorandum  has  been  suggested 
(see  Bateman's  Greneral  Turnpike  Acts,  278) : — 

**  At  a  meeting  of  the  trustees  [or  commissioners]  of  the  turnpike  ro:ids 
under  an  act  passed  in  the  year  of  the  reign  of  his  Majesty  King 

ioiXState  the  title  of  the  act\  held  at  ,  the  day 

of  ,  Is       ,  by  public  notice  and  advertisement  duly  given,  for  the 

purpose  of  letting  to  firm  the  tolls  of  the  several  gates  erected  upon  the 
said  turnpike  roads,  in  the  manner  directed  by  an  act  passed  in  the  third  year 
of  the  reign  of  his  Majesty  King  Creorge  the  rourth,  and  another  act  passed 
in  the  fourth  year  of  the  reign  of  his  said  Majesty,  for  regulating  turnpike 
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5. 

Bb  it  rem£mbesed  that  ,  of  ,  &c. ,  hereby  agrees  On  sale  by 

to  sell,  and  of  ,  &c.,  to  purchase,  the  property  com-  private 

prised,  in  [lot  of]  the  above  [or  withinj  written  particulars,  contract, 

at  the  price  of  £  ,  subject  to  the  above  l&r  within]  written  subject  to 

conditions,  so  far  as  the  same  are  applicable  to  a  sale  by  private  conditions 
contract  [and  to  the  said  lot] ;  and  that  the  said  [purc/iaser\  has  paid  prepared 
into  the  hands  of  the  said  [vendor]  the  sum  of  £  ,  by  way  of  for  an 

deposit,  and  in  part  payment  of  the  purchase^money.  aaction- 

Dated  this  day  of  ,  18        .  ^^  ^)- 

[Siffnatures,} 


C. 


Memorandum  of  an  agreement  made  this               day  of               ,  Another 
18        ,  between             ,  of               ,  &c.  (hereinafter  described  as  the  form  ;  not 
referri|ig 

roods  [Then  follow  tfie  conditions  of  letting^  see  pp.  323~32S,  ante]^  E.  F.,  to  the 
of  ,  having  become  the  highest  or  last  bidder  for  the  above^men-  conditions, 

tioned  tolls  [or,  the  first  lot,  &c.],  and  duly  declared  the  farmer  or  renter  of 
the  same,  at  the  sum  of  £  ,  for  [one]  year  from  the  day 

of  ,  and  having  produced  G.  H.,  of  ,  aud  I.  K.,  of  , 

as  the  sureties  for  the  purpose  above-mentioned,  the  trustees  [pry  commis- 
sioners] of  the  said  turnpike  road,  in  pursuance  of  the  power  and  authority 
given  to  or  vested  in  them  in  and  by  the  above-mentioned  acts  or  some  or 
one  of  them,  and  of  all  other  powers  and  authorities  enabling  them  in  that 
behalf,  have  contracted  and  agreed,  and  do  hereby  contract  and  agree  with 
the  said  £.  F.  to  let,  and  the  said  £.  F.  doth  hereby  agree  to  take,  the  said 
tolls,  and  all  and  every  the  said  gates  [comprised  in  lot  1.  &c.],  for  the  term 
of  [one]  year,  from  the  day  of  ,  at  the  yearly  rent  of  £  , 

payable  as  aforesaid,  and  under  and  subject  to  the  conditions,  stipulations 
and  agreements  hereinbefore  contained.  And  the  said  E.  F.,  as  farmer  or 
renter  of  the  said  tolls,  and  tiie  said  G.  H.  and  X.  K.,  as  his  sureties,  do 
hereby  jointly  and  severally  promise,  undertake  and  agree  to  and  with  the 
trustees  [or^  commissionersj  of  the  said  turnpike  road,  that  he,  the  said 
E.  F.,  his  executors  or  administrators,  shall  and  will  well  and  truly  pay  or 
cause  to  be  paid  the  said  yearly  rent  or  sum  of  £  ,  at  the  times  and 

in  the  proportions  and  manner  nereinbefore  limited  and  appointed  for  that 
purpose,  and  perform,  fulfil  and  keep  all  and  singular  the  conditions,  restric- 
tions and  agreements  hereinbefore  contained,  and  which,  on  the  part  of  the 
highest  or  last  bidder,  farmer  or  renter  of  the  said  tolls  are  or  ought  to  be 
perfonned. 

Witness  the  hands  of  A.  B.  and  C.  D.,  two  of  the  trustees  [or  commis- 
sioners] of  tiie  said  turnpike  road,  and  of  the  said  E.  F.,  (i.  H.  and  I.  K.,  the 
day  and  year  and  at  the  place  first  above  written. 

A.  B.  E.  F.  1.  K. 

C.  D.  G.  H. 

Lettings  of  tolls  are  gradually  becoming  rare,  as  the  different  turnpike 
trusts  expire  and  are  not  renewed. 

(^)  To  be  annexed  to  or  endorsed  on  the  particulars  and  conditions  pre- 
pared for  the  sale  by  auction. 
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vendor),  of  the  one  part,  and  ,  of  ,  &c.  (hereinafter 

described  as  the  purchaser),  of  the  other  part. 

1.  (A)  The  vendor  agrees  to  sell,  and  the  purchaser  to  purchase, 
the  [parcels],  at  or  for  the  sum  of  £  ,  and  under  and  subject 
to  the  terms  and  conditions  hereinafter  expressed. 

2.  At  or  immediately  after  the  execution  hereof,  the  purchaser 
shall  pay  to  the  vendor  a  deposit  of  £  per  cent,  on  the  amounty 
and  in  part  payment,  of  the  purchase-money. 

[Continue  vnth  so  much  of  the  conditixms  as  is  applicable  to  a  sale  by 
yrivaie  contract.] 

As  witness  their  hands. 

[^Signatures.1 


7. 

Another  Memorandum  of  Aobeement  made  this  day  of  , 

form.  ^S        >  between  A.  V.,  of  ,  &c.  (hereinafter  called  the  vendor), 

of  the  one  part,  and  B.  P.,  of  ,  &c.  (hereinafter  called  the  pur- 

chaser), of  the  other  part. 

1.  The  vendor  agrees  to  sell,  and  the  purchaser  to  purchase,  at  the 
sum  of  &  [and  at  the  valuation  hereinafter  provided  fori,  to 
be  paid  as  follows  {State  terms  ofpajfment) : 

2.  All  {Describe  property  sold,  stating  sJwrtly  the  property,  its  tentire, 
situation,  extent f  occupation^  term  of  tenancy,  if  let,  and  any  incidental 
rights). 

3.  Subject  to  the  land-tax,  now  £  ,  the  sewers-rate  for  the 
level  of  ,  the  fines,  heriots  and  quit-rents,  the  latter  amount- 
ing to  ,  in  respect  of  the  copyhold  parts  thereof,  free  rents, 
amounting  to  ,  and  also  [other  cliarges],  but  free  from  any 
other  charges  or  incumbrances. 

4.  An  abstract  of  the  tiUe  shall  at  the  expense  of  the  vendor  be 
delivered  to  the  purchaser  within  days  from  the  date  hereof. 
The  title  shall  commence  with  an  indenture  dated  and  made 
between               ,  being  a  conveyance  on  a  sale. 

5.  The  vendor  shall  not  be  bound  to  show  any  farther  title  to  any 
parts  of  the  property  which  may  have  been  heretofore  glebe,  and  sold 
to  redeem  land-tax,  than  the  conveyance  thereof ;  nor  to  any  parts 
formerly  waste  than  the  srant  thereof  by  the  lord  of  the  manor  ;  nor 
to  any  parts  allotted  under  an  indosure  act  than  the  copy  award ; 
nor  to  show  the  lord's  title  to  any  parts  formerly  copyhold,  and  en- 
franchised (and  as  to  any  parts  enfranchised  under  the  Copyhold 
Acts,  the  same  shall  be  deemed  sold  subject  to  the  reservations  of 
mines  and  minerals  given  by  those  acts) ;  nor  as  to  commonable 


(/()  In  preparing  a  lengthy  agroement  it  will  generally  be  found  convenient 
to  number  the  clauses. 
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rights  or  rights  of  way  farther  than  by  a  sbatutory  declaration  of 
user  for  years  ;  and  all  recitals  and  statements  contained  in 

any  deed,  ynH  or  other  document  dated  twenty  years  or  upwards 
before  the  date  hereof  shall  be  deemed  conclusive  evidence  of  the 
facts  and  matters  therein  recited  and  stated  (i). 

6.  All  objections  to  and  requisitions  on  the  title  shall  be  delivered 
to  the  Tender  or  his  soUcitor  within  days  after  the  delivery 
of  the  abstract,  and  all  objections  or  requisitions  not  so  delivered 
shall  be  deemed  waived,  notwithstanding  any  subsequent  corres- 
pondence thereon. 

7.  If  any  objection  or  requisition  shall  be  insisted  upon  which  the 
vendor  shall  be  unable  or  unwiUing  to  remove  or  comply  with,  the 
vendor  shall  be  at  liberty  at  any  time,  and  although  he  may  have 
endeavoured  to  remove  or  comply  with  such  objection  or  requisition, 
to  annul  the  sale,  and,  on  receiving  the  abstract  of  title,  he  will 
then  return  to  the  purchaser  the  part  of  the  purchase-money  paid  by 
him  [with  interest  thereon  at  the  rate  of  4  j^/^r  ceiU.  per  annum],  and 
the  sum  of  £  towards  his  expenses  in  the  investigation  of  the 
title  or  otherwise  ;  and  this  contract  shall  thereupon  be  void  to  all 
intents  and  purposes. 

8.  The  purchaser  shall  take  and  pay  for  by  valuation  the  fixtures 
specified  in  the  inventory  hereto  annexed,  the  timber  and  other  trees, 
down  to  and  including  thoke  of  the  value  of  Is,,  and  the  matters  and 
things  usually  taken  and  paid  for  between  incoming  and  outgoing 
tenants ;  and  shall  allow  the  year's  com  aud  crops  to  be  laid  in  the 
barns  and  stacked  on  the  premises,  and  pay  for  threshing,  and  dress- 
ing and  getting  in  the  stacks,  and  carrying  the  corn  to  the  place 
of  deUvery  on  sale,  not  exceeding  the  distance  of,  &c.,  and  have  the 
straw,  chaff  and  colder  arising  therefrom,  the  vendor  [or  the  present 
occupier]  appointing  the  threshers,  and  having  the  use  of  the  barns 
and  barnyards  up  to,  &c.,  for  that  purpose. 

9.  The  vendor  shall  bear  all  outgoings  [and  keep  the  house  and 
buildings  insured  in  the  sum  of  £  ]  aud  be  entitled  to  the  rents 

and  profits  up  to,  &c.,  when  the  purchase  is  to  be  completed ;  and 
from  and  after  that  date  the  purchaser  shall  be  entitled  to  the  rents 
and  profits  ;  and  on  payment  of  the  [remainder  of  the]  purchase-money 
and  the  valuation -moneys  under  this  agreement,  the  vendor  shaU 
execute  to  the  purchaser  an  assurance  of  the  property,  such  assurance 
to  be  prepared  by  and  at  the  expense  of  the  purchaser,  and  to  be  left 
by  him  for  execution  at  not  less  than  days  before  t^e 

said  day  of 

10.  In  case  default  shall  be  made  in  such  payment,  from  whatever 
cause  arising,  the  purchaser  shall  from  the  said  day  of 

next,  as  to  the  purchase-money,  aud  from  the  date  of  the  valua- 
tion, as  to  the  valuation-money,  pay  interest  at  the  rate  of,  &c.  {k), 

SI  If  the  expense  of  proving  the  title  is  to  be  borne  equally  by  the  parties, 
use  to  that  effect  should  follow  here. 
{k)  The  rate,  which  as  a  rule  is  5  per  cent,  on  auction-sales,  is  generally 
Apsremt.  upon  sales  by  private  contract. 
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until  the  completion  of  the  purchase  and  payment  of  the  purcbase 
and  valuation-moneys. 

11  (l).  The  title-deeds  relating  to  property  of  the  vendor  not  com- 
prised within  the  present  sale  shall  be  retained  b^  him,  and  (m)  an 
acknowledffmeat  of  the  purchaser's  right  to  production  and  to  delivery 
of  copies  of  such  deeds,  and  an  undertaking  for  sale  custody  thereof, 
shall  be  given  to  the  purchaser  by  the  vendor  (n). 

12.  Should  there  be  any  error  in  the  above  description,  as  to  tenure, 
outgoings  [nature  of  tenant's  covenants]  or  otherwise,  except  as  to 
the  quantity  of  land,  which  [being  taken  from  the  tithe  survey]  shall 
be  conclusive,  the  same  shall  not  vitiate  the  contract,  but  a  compen- 
sation shall  he  paid  or  allowed,  as  the  case  may  require,  and  shaU  be 
settled  by  reference  as  hereinafter  mentioned. 

13.  All  valuations  and  matters  of  reference  under  this  contract 
shall  be  made  by  or  referred  to  two  referees,  one  to  be  chosen  by 
each  party,  or  by  the  umpire  of  such  two  referees,  and  on  neglect  of 
either  party  to  name  a  referee  within  seven  days  after  notice  in 
writing  to  do  so,  the  decision  of  the  referee  appointed  by  the  other 
party  to  be  binding.  And  in  case  of  the  referees  not  agreeing  on  an 
umpire,  the  same  to  be  appointed  by  Mr. 

14.  The  expense  of  this  agreement  is  to  be  borne  equally  by  the 
vendor  and  the  purchaser. 

As  witness  the  hands  of  the  said  parties,  the  day  and  year  first 
above  written. 

ISignatures.'l 


8. 

On  sale  of       Memokandum  that  it  is  agreed  this  day  of  ,18        , 

freehold  by  ^^^^^^  A.  B.,  of  ,  \ve'ndar],  of  the  one  part,  and  C.  D., 

private        ^^  >  [picrcJuiser]  of  the  other  part,  as  follows,  that  is  to  say : 

contract  1.  The  said  A.  B.  (hereinafter  called  the  vendor)  agrees  to  sell, 

without  and  the  said  CD.  (hereinafter  called  the  purchaser)  to  purchase, 
special  con-  the  fee  simple  in  possession,  free  from  incumbrances,  oi  all,  &c. 
ditions  (o).  [parcels],  at  or  for  the  sum  of  £  ,  [of  which  £  has 

been  paid  by  way  of  deposit  at  or  before  the  execution  of  these  pre- 
sents, and  the  residue  is]  to  be  paid  on  the  day  of 
next,  at  the  office  of  Mr.               ,                ,  at  which  time  and  place 
the  purchase  shall  be  completed. 

(I)  See  Dav.  Cone.  Prec.  104. 

(m)  See  Conveyancing  and  Law  of  Property  Act,  1881,  b.  9. 

(n)  If  the  vendor  is  a  trustee  or  mortgagee  he  will  not  give  an  under- 
taking for  safe  custody. 

(o)  With  slight  alterations,  this  form  is  also  applicable  to  the  sale  of  a 
copyhold  estate. 

An^  auctioneer  should  only  draw  an  agreement  of  this  kind  where  his 
principal  has  been  advised  that  no  special  conditions  are  required. 
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2.  The  vendor  will  deliver  to  the  purchaser's  solicitor  an  abstract 
of  his  title  to  the  property  on  or  before  the  day  of 

next,  and  the  vendor,  and  all  other  necessary  parties,  if  any,  will, 
upon  payment  of  the  [residue  of  the]  purchase-money,  execute  a 
proper  assurance  of  the  property  to  the  purchaser,  such  assurance  to 
be  prepared  by  and  at  the  expense  of  the  purchaser,  and  to  be  left 
by  him  at  the  said  office  not  less  than  days  before  the  said 

day  of  [day  fixed  for  completion], 

3.  The  purchaser  shall  be  entitled  to  the  possession  [or  the  receipt 
of  the  rents  and  profits]  of  the  property  from  the  said  day  of 

next  [day  fixed  for  completion],  and  from  that  day  all  out- 
goings shall  be  discharged  by  the  purchaser;  and  such  outgoings 
shal^  if  necessary,  be  apportioned  between  the  parties. 

4.  If  from  any  cause  whatever  the  purchase  snaU  not  be  completed 
on  the  said  day  of  .  ,.  the  purchaser  shall  pay  to  the 
vendor  interest  on  the  unpaid  purchase-money  at  the  rate  of  £ 

per  cent,  per  annum  from  that  day  until  the  completion  of  the  pur- 
chase. 

5.  Finally,  if  any  error,  misstatement  or  omission  shall  be  dis- 
covered in  the  particulars,  the  same  shall  not  annul  the  sale,  but 
compensation  shall  be  made  in  respect  thereof  by  the  vendor,  or  by 
the  purchaser,  as  the  case  may  require,  the  amount  of  such  compen- 
sation to  be  settled,  &c.  [see  ante  p.  308,  Form  12.] 

As  witness  their  hands. 

[SifftuUurcs,] 


9. 

Memorandum  that  it  is  agreed,  this  day  of  ,  On  sale  of 

18    ,  between  A.  B.,  of  ,  &c.  (hereinafter  called  the  vendor),  leasehold 

of  the  one  part,  and  C.  D.,  of  ,  &c.  (hereinafter  called  the  by  private 

purchaser),  of  the  other  part,  as  follows,  that  is  to  say :  contract 

1.  The  vendor  agrees  to  sell,  and  the  purchaser  to  purchase,  all  ^^^^^^^ 
that  leasehold  messuage,  &c.  (p),  for  the  unexpired  residue  of  a  term  ^^\^. 
of  years  created   by  a  certain  indenture  dated,   &c.,   and  conditions, 

made,  &c.,  free  from  all  incambrances,  except  the  rent  reserved  by 
the  said  lease,  and  the  covenants  and  conditions  therein  contained, 
^nd  to  be  performed  on  the  part  of  the  lessee,  at  or  for  the  sum  of 
£  ,  to  be  paid,  &c.  {q.) 

(p)  If  the  fixtures,  goodwill  and  stock  are  to  be  included^  say : — 

**  And  also  the  goodwill  of  the  trade  and  business  now  earned  on  by  the  ven- 
dor, in  and  upon  the  said  premises,  as  a  ,  and  all  the  fixtures,  stock-in- 
trade  and  articles  now  affixed  to  or  being  in  or  upon  the  same,  and  more 
particularly  described  in  the  schedule  hereunder  written.** 

(a)  If  the  fixtures,  &c.,  are  to  be  taken  at  a  valuation,  omit  the  mention 
of  inem  above,  and  say  here : — 

**  And  the  vendor  also  agrees  to  sell,  and  the  purchaser  to  purchase  [all  the 
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2.  The  vendor  will,  at  liis  own  expense,  deliver  to  the  purchaser 
an  abstract  of  the  said  indenture  of  lease,  and  the  subsequent  title 
to  the  said  premises  as  leasehold ;  and  the  vendor  and  all  other 
necessary  parties,  if  any,  will,  on  or  before  the  day  of  , 

upon  payment  of  the  said  purchase-money,  execute  a  proper  assign- 
ment of  the  said  premises  to  the  purchaser,  such  assignment  to  be 
prepared  by  and  at  the  expense  of  the  purchaser,  and  to  be  left  by 
him  at  the  office  aforesaid  not  less  than  days  before  the  said 

day  of 


[3 — 6.  See  last  precedent. 1 
As  witness,  &c 


[Sigitaturcs^^ 


10. 


To  grant         Memorandum  of  an  agreement  mnde  this  day  of  , 

a  lease  for    18    ,  between  ,  of  ,  kc.  [intended  lessar]^  of  the  one 

a  term  of     part,  and  ,  of  ,  &c.  \iiitended  lessee],  of  the  other  part. 

years  (r).         The  said  A.  B.  agrees  to  let,  and  the  said  C.  I>.  to  take,  all  that, 

&c.  [2'arcels],  with  the  ,  for  the  term  of  years,  from 

the  day  of  ,  at  the  yearly  rent,  clear  of  all  ezistin(( 

and  future  taxes,  rates  and  outgoings,  of  £  ,  to  be  payable 

by  four  equal  payments,  ou  the  day  of  ,  the 


fixtures,  articles  and  thinfrs,  now  upon,  in  or  annexed  to  the  said  premises, 
which,  as  between  landlord  and  tenant,  would  be  deemed  to  belong  to  the 
tenant  or  occupier  of  the  said  premises]  [and  all  the  household  furniture, 
utensils  and  things  now  in  or  upon  the  said  premises]  [and  all  the  stock-in- 
trade  now  upon  the  said  premises^,  at  and  lor  such  sura  of  money  as  the 
same  shall  be  valued  and  appraised  at  bj  [N.  N.  and  M.  M.  or]  two  ap- 
praisers, one  to  be  chosen  by  each  of  the  said  parties,  or  in  case  of  disagree- 
ment between  them,  &c."    [See  p.  308,  Form  12.] 
If  the  purchase-money  is  to  be  paid  by  instalments,  say : — 
*^  And  the  purchaser  agrees  that  he  will  pay  the  said  sum  of  £ 
[and  the  amount  at  which  the  said  fixtures,  &c.,  shall  be  valued  as  aforesaid] 
m  manner  following,  that  is  to  say,  the  sum  of  £    ^  ,  part  thereof,  on 

the  said  day  of  ,  and,  on  the  possession  of  the  said  premises 

being  delivered  up  to  him,  the  sum  of  £  ,  other  part  tiiereof, 

on  the  day  of  ,  in  the  year,  &c.  [as  the  ease  fnay  he] ; 

and  the  residue  of  tiie  said  sum  of  £  [and  of  the  said  amount 

at  which  the  said  fixtures,  &c.,  shall  be  valued  as  aforesaid]  on  the 
day  of  ,  in  the  year  18        .** 

*(r)  In  agreements  for  agricultural  tenancies,  it  must  now  be  considered 
whether  the  provisions  of  the  Agricultural  Holdings  Act.  1875  (38  &  39 
Vict.  c.  92^,  are  to  apply  to  the  tenancy  or  not,  and  m  the  latter  ease  a  pro- 
vision unaer  s.  56,  excluding  either  partinlly  or  wholly  the  application  of 
the  act,  must  be  added ;  Dav.  Cone.  Tree.  12th  ed.  91. 
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day  of  ,  the  day  of  ,  and  the  day  of 

,  in  every  year ;  the  first  of  such  payments  to  be  made  on 
the  day  of  next. 

The  said  A.  B. ,  his  heirs  or  assigns  (hereinafter  called  the  lessor), 
will,  on  the  request  of  the  said  C.  D. ,  his  executors,  administrators 
or  assigns  (hereinafter  called  the  lessee),  execute  a  proper  lease  of  the 
said  premises  to  the  said  lessee,  for  the  term  and  at  the  rent  afore- 
said ;  and  the  said  lease  shall  contain  covenants  ou  the  part  of  the 
lessee  for  payment  of  the  said  net  yearly  rent,  &c.  [For  covenants 
and  provisoes,  see  conditions  of  sale  on  a  letting  by  auction,  arUCf 
pp.  323  et  aeq. 

The  lessee  shall  duly  execute  and  deliver  to  the  lessor  a  counter- 
part of  the  said  lease ;  and  the  said  lease  and  counterpart  shall  be 
prepared  by  the  solicitor  to  the  lessor  ;  and  the  expenses  of  preparing 
and  executing  this  agreement  and  the  said  lease  and  counterpart, 
and  all  other  incidental  expenses,  shall  be  paid  by  [the  lessor  and] 
the  lessee  [in  equal  shares]. 

Finally,  until  the  execution  of  the  said  lease,  the  said  premises 
shall  be  held  by  the  lessee  at  the  rent  aforesaid,  and  subject  to  the 
covenants  and  conditions  to  be  contained  in  the  said  lease  as  afore- 
saidy  so  far  as  the  rules  of  law  will  permit. 

As  witness,  &c 

[SlgnaturesJ] 


11. 

Memorandum  of  an  agreement  made  this  day  of  ,  Another 

18    ,  between  A.  B.,  of  ,  &c.  (who,  and  whose  heirs  and  form, 

assigns,  are  hereinafter  described  as  the  lessor)  [or  A.  B.,  as  agent  of 
&c],  of  the  one  part,  and  C.  D.,  of  ,  &c.  (who,  and  whose 

executors,  administrators  and  assigns  are  hereinafter  described  as 
the  lessee)^  of  the  other  part. 

1.  (a)  The  lessor  agrees  to  grant  to  the  lessee,  who  agrees  to 
accept  of  him,  a  lease  of  the  mansion  or  dwelling-house  called,  &c., 
situate  at,  &c.,  with  the  buildings,  gardens,  grounds  and  meadow  or 
pasture  lands,  containing  together  acres,  or  thereabouts, 

together  with  the  use  of  the  fixtures  therein. 

(6)  But  with  reservation  to  the  lessor  of  the  timber  and  other  like 
trees,  and  the  right  to  cut  and  remove  the  same. 

(c)  And  also  of  the  right  of  entry  for  the  lessor  and  the  lessor*s 
friends  and  acquaintance  for  sporting,  and  the  right  to  enter  to  view 
the  state  of  repairs,  or  for  any  other  reasonable  cause. 

(d)  To  hold  for  the  term  of  years  from,  &c.  [subject  to  the 
right  of  determination  hereinafter  contained]. 

(e)  At  the  rent  of  £  per  annum,  payable  [half-yearly]  on, 
&c.,  and  the  first  payment  to  be  made  on,  &c. 
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2.  The  lease  to  contain  all  usual  and  necessary  covenants,  and  in 
particular  the  following  covenants  on  the  part  of  the  lessee  : — 

(a)  For  payment  of  rent  without  deduction. 

(b)  To  pay  rates  and  taxes  (save  property*tax)  and  tithe  rent- 
charge. 

(c)  To  repair  generally. 

(d)  To  paint  externally  in  the  year^  and  each  succeeding 
third  year,  and  internally  in  the  year,  and  each  suc- 
ceeding th  year  [and  paper  once  during  the  demise,  and 
also  to  whitewash  and  colour  once  in  every  years]. 

{e)  To  insure  in  £  in  joint  names,  with  power  to  lessor 

to  do  so  in  default  and  charge  and  recover  payments 

as  rent. 
(/)  To  keep  gardens  and  pleasure-grounds  in  proper  order. 
(g)  To  preserve  fruit-trees,  shrubs  and  plants,  and  replace  those 

dying. 
{h)  To  keep  meadow-land  properly  manured  and  managed. 
(i)  To  consume  hay  and  manure  on  the  premises. 
ij)  To  leave  last  year's  hay  and  manure,  being  paid  for  same  by 

valuation. 
{k)  To  leave  premises  at  end  of  term  in  repair,  with  fixtures  in 

proper  state,  being  allowed  by  valuation  for  added  fixtures,  as 

mentioned  in  lessor's  covenants. 
(I)  That  lessor  may  enter  and  view  repairs  wanted,  or  for  other 

reasonable  cause;    and  to  repair  within  three  months  after 

notice, 
(m)  Not  to  cut  down  or  injure  timber  or  other  trees,  and  to  pay 

£  a  load,  besides  value,  for  breach. 

{n)  Not  to  break  up  meadow-land,  with  penalty-rent  of  £10  per 

acre  for  breach, 
(o)   Not  to  assign  or  underlet  without  consent  in  writing  [qualifi- 
cation as  to  offer  of  responsible  assignee  or  teimnt]. 

3.  The  lease  to  contain  the  following  covenants  on  the  part  of  the 
lessor : — 

(a)  The  usual  covenant  for  quiet  enjoyment. 

{h)  To  pay  by  valuation  for  such  fixtures  as  may  be  added  by 
tenant,  to  amount  of  £  [and  additions  to  buildings 

made  by  lessee  with  consent  in  writing,  at  value  if  removed]. 

(c)   Also  to  take  the  last  year's  hay  and  manure  by  valuation. 

4.  The  lease  is  also  to  contain  the  following  provisoes : — 

(a)  For  re-entry  on  non-pa3rment  of  rent  for  days  [though 

not  formally  demanded],  or  on  lessee  becoming  bankrupt,  or 
assigning  for  benefit  of  creditors,  or  on  breach  or  non-observ- 
ance of  covenants  {s). 


(«)  Under  an  asjeement  for  a  lease,  to  contain  **all  usual  and  customaiy 
clauses,"  the  landlord  is  not,  it  seems,  entitled  to  hare  inserted  in  the  lease 
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(b)  Empowering  the  [lessor  or]  lessee  to  determine  the  lease  at 
end  of  the  first  years,  on  giving  six  months'  notice  [and 
also  paying  the  amount  of  half  a  gear's  rent]. 

(c)  For  leaving  disputes  to  arbitration. 

5.  The  lease  and  counterpart  to  be  prepared  by  the  lessor*s  solicitor, 
at  the  expense  of  the  [lessor  and]  lessee  [in  equal  shares]. 

As  -witness  the  hands  of  the  said  parties  the  day  and  year  first 
above  written. 

A.R 

[Or  [lessor],  by  ,  his  agent,] 

C.  D.  (0. 


12. 

MxMORAimuM  of  an  agreement  made  this  day  of  ,  To  let  from 

18    ,  between  A.  R,  of,  £c.  [landlord],  of  the  one  part,  and  C.  B.,  of,  year  to 
&c.  [tenant],  of  the  other  part.  year. 

The  said  A.  B.  agrees  to  let,  and  the  said  C.  D.  to  take,  from  the 
day  of  instant,  for  one  year,  and  afterwards  for 

another  year,  and  so  from  year  to  year,  until  one  of  the  said  parties 
shall  determine  the  demise  at  the  end  of  the  first  or  any  subsequent 
year  by  giving  to  the  other  party  not  less  than  calendar 

monthjs'  notice  in  writing,  all  that  [parcels]  at  and  under  the  yearly 
rent  or  sum  of  £  sterling,  the  same  to  be  paid  [half-yearly  on 

the  day  of  and  the  day  of  ],  and  the 

first  such  payment  to  be  made  on  the  day  of  next ; 

which  said  rent  the  said  C.  D.  agrees  to  pay  accordingly,  free  and 
clear  of  all  deductions  whatsoever ;  and  the  said  C.  D.  agrees  to  pay 
all  rates,  taxes  and  other  outgoings,  present  and  future,  payable  in 
respect  of  the  said  premises  (i^)  (except  the  land-tax  and  landlord*s 


a  proviso  for  re-entry  on  breach  of  any  of  the  covenants  bv  the  lessee,  or 
otherwise  than  on  non-payment  of  rent ;  Modakituon  v.  Crowe.  L.  R.  10 
Ch.622. 

(0  The  following  stipulations  may  be  in  some  cases  desirable : — 
M  Payment  in  advance  of  a  certain  portion  of  the  rent. 
{b)  Tenant  to  yearly  expend  a  specified  sum  in  repairs,  and  deliver 

surveyor's  certificate. 
(e)  To  pamt  and  paper  in  specified  manner. 
la)  Not  to  allow  sale  by  auction  on  the  premises. 
le)  To  yearly  deliver  surveyor's  certificate  of  premises  being  in  repair. 
(/)  On  lease  including  ilirniture,  for  apportionment  of  rent,  in  case  of 
furniture  and  house,  &o.,  becoming  the  propexty   of  different 
partief. 
{%)  See  Dav.  Cone.  Prsc.  96,  274. 

▲  A 
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property-tax,  if  any),  and  to  keep  the  said  premiaefl  in  good  and 
Bumcient  repair  during  the  said  demise.  [Add  such  other  stipulcUians 
as  may  he  agreed  upon]. 

As  witness,  &c. 

\_8igncUwre8\, 


13. 

To  let  a  Whereas  A.  B.,  of,  &c.,  intends  to  become  the  tenant  of  C.  D.,  of, 

house  or       &c.,  of  &c.  [parcels'].    It  is  agreed  that  the  following  are  the  terms 
apartments  and  conditions  on  which  the  said  A.  B.  shall  hold  the  same, 
for  a  less         The  rent  is  to  be  at  the  rate  of  £  per  annum,  payable 

term  than  a  quarterly  [or  monthly,  or  weekly],  on  the  following  dajrs,  &c.  [or 
year.  on  the  lirst  day  of  every  month,  or  on  Wednesday  m  every  week], 

clear  of  all  deductions. 

The  tenancy  is  to  be  quarterly  [or  monthly,  or  weekly],  determin- 
able by  a  quarter's  [or  month*  s,  or  week's]  notice,  to  be  given  at  any 
time  by  either  tenant  or  landlord.  [Add  other  stipulations^  if 
necessary,"] 


14. 

For  a  Memorandum,  &c. 

building  The  said  C.  D.  aerees  that  he  will  forthwith,  at  his  own  expense, 

lease  (v),      well  and  substantuuly  build  and  cover  in,  upon  the  piece  of  ground 

at  S.,  in  the  said  county,  delineated  in  the  plan  hereunto  annexed. 


(tO  'Where  a  building  lease  for  the  erection  of  several  houses  is  to  be 
granted,  considerable  inconvenience  is  often  experienced  from  the  entire 
ground  rent  affecting  all  the  houses,  and  it  would  oe  desirable  in  such  a  case 
to  insert  a  provUion  that,  if  required  by  the  lessee,  the  lessor  will  execute 
several  leases  of  the  respective  houses  at  certain  named  rents,  such  rents 
amounting  in  the  aggregate  to  such  an  additional  sum  as  will  fairly  repay 
the  lessor  for  the  trouble  and  ez{)ense  of  collecting  the  money  in  smaller 
sums.  As  a  general  rule,  the  substitution  of  guineas  for  pounds  would  fairly 
mark  the  difference. 

The  clause  might  be  to  the  following  effect : — "  It  is  further  agreed  that, 
as  and  when  the  said  O.  B.  shall  erect  and  complete  one  of  the  said  mes- 
suages, &c.,  in  manner  aforesaid,  the  said  A.  B.  will,  if  required  by  him, 
grant  a  lease  thereof  with  one  [half]  of  the  said  land,  indudmg  the  site  of 
such  messuage,  &c.,  unto  such  person  as  the  said  C.  D.  shall  in  that  respect 
nominate,  and  under  the  same  terms,  covenants  and  conditions  as  herein- 
before mentioned,  but  at  the  increased  rent  of  I«.  per  annum  on  every 
pound  or  part  of  a  pound  contained  in  one  equal  [half)  of  the  said  ground 
rent;  and  it  is  expressly  declared  that  any  such  lease  shall  hot,  as  regards 
the  residue  of  the  luid  and  premises  agreed  to  be  let,  affect  the  right  of  the 
said  A.  fi.  to  declare  the  present  agreement  void  on  default  by  the  said 
C.  B.  as  aforesaid." 
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Xtwo]  second-rate  mesBoages  or  tenemeikts,  with  proper  outboild- 
ingg ;  and  that  the  same  shall  be  built  and  completed  under  the 
inspection  and  to  the  approbation  of  the  surveyor  of  the  said  A.  B., 
and  conformably  in  eyery  respect  to  the  plan  and  elevation  also  here- 
unto annexed,  with  good  and  substantial  materials,  &c,  [as  tlie  case 
may  be]. 

And  the  said  A.  B.  agrees  that,  when  and  so  soon  as  the  said 
messuages  or  tenements  shall  be  built  and  covered  in,  the  areas 
thereof  formed,  and  the  foot  and  carriage  wajrs  properly  finished, 
he  the  said  A.  B.  will  execute  a  proper  lease  of  the  said  piece  of 
ground,  and  the  said  messuages  or  tenemeots  and  buildings  so  to  be 
erected  thereon  as  aforesaid,  with  the  appurtenances,  to  the  said 
C.  D.,  his  executors,  administrators  or  assigns,  for  the  term  of 
years,  from  the  day  of  ,  at  the  yearly  rent, 

&c.  [as  on  p.  350] ;  and  that  the  said  lease  shall  contain  all  usual 
and  necessary  covenants,  and  particularly,  &c. 

And  the  said  G.  B.  agrees  to  execute  a  counterpart,  &c. 

And  it  is  agreed,  that,  in  case  the  said  messuages  or  tenements 
shall  not  be  built  and  completed  ready  for  habitation  before  or  od 
the  day  of  ,  the  said  A.  B.  shall  be  at  libepty  to 

re-enter  and  take  possession  of  the  said  preuuses,  and  declare  the 
present  agreement  void,  in  which  case  the  same  shall  be  void 
accordingly  to  aU  intents  and  purposes. 

It  is  further  agreed  that  the  said  A.  B.  is  not  to  be  required  to 
show  his  title  to  tiie  land  agreed  to  be  leased  as  aforesaid. 

As  witness  the  hands  of  the  said  parties,  the  day  and  year  first 
above  written. 

[SigruUtires.] 


15. 

Memorandum  of  an  agreement  made  this         day  of  >  18    ,  por  a 

between  A.  B.,  of  &c.  [ijUending  mortgagor],  of  the  one  part^  and  lo^^  on 
O.  D.,  of  &c.  [intending  mortgagee^  of  the  other  part.  mortgage. 

1.  The  said  0.  B.  shall  lend  to  the  said  A.  B.  the  sum  of  £  , 
at  £4cper  cent,  per  annum  interest,  payable  half-yearly,  on  mortgage 
of  the  property  described  in  the  schedule  hereto;  provided  that 
P.  N.,  of  ,  who  shall  forthwith  value  the  property,  shall 
have  reported  the  security  to  be  sufficient;  provided  also  that 
the  said  A.  B.  shall  have  deduced  a  good  marketable  title  to  the 
property. 

2.  The  said  A.  B.  shall  execute  by  way  of  security  such  as- 
surance or  assurances  of  the  property  as  the  said  0.  B.  shall 
reasonably  require  [or  as  the  counsel  of  the  said  G.  B.  shall  deem 
proper  to  prepare.  1 

3.  The  loan  and  mortgage  shall  be  completed  on  the  day 
of               next.     Time  sh^  be  of  the  essence  of  the  contract. 

A  A  2 


356 


FORMS  AND  PRECEDENTS.  [PART  II. 


4.  All  ezpeiiBes  ol  aod  incidental  to  this  agreement  and  the 
negotiation  for  the  same,  the  loan  and  the  mortgage  shall  be  paid  by 
the  said  A.  B.,  unless  the  mortgage  shall  not  be  completed  through 
the  wilful  default  of  the  said  0.  D. 


As  witness,  &c. 


Schedule. 


[Signatures.] 


16. 

For  a  Memoramditm  of  an  agreement  made  this  day  of  , 

mortgage.  18  ,  between  A.  B.,  of,  &c.  [Ttiortgagor],  of  the  one  part,  and 
C.  D.,  of,  &c.  [mortgagee]^  of  the  other  part.  In  consideration  of 
the  sum  of  £  ,  this  day  advanced  by  the  said  C.  D.  to  the 

said  A.  B.,  the  said  A.  B.  hereby  agrees  to  repay  the  said  sum  on 
the  day  of  next  (t^),  with  interest,  from  tlus 

day,  at  the  rate  of  £  per  cent,  per  annum,;  and  that,  if  the 

said  sum  of  £  ,  or  any  part  thereof,  shall  not  haye  been  paid 

to  the  said  G.  D.  on  or  before  the  said  day  of  next, 

the  said  A.  B.  shaU  pay  interest  on  the  amount  remaining  unpaid, 
at  the  rate  aforesaid,  by  equal  half-yearly  payments,  and  will  im- 
mediately, at  the  request  of  the  said  0.  D.,  but  at  the  proper  costs 
and  charges  of  the  said  A.  B.,  execute  a  good  and  sufficient  mort- 
gage in  fee  simple,  free  from  incumbrances,  of  [the  freehold  (or 
leasehold)  estate  known  as  ,  situate  at  ,  and  belong- 

ing to  the  said  A.  B.  (the  title-deeds  whereof  have  this  day  been 
deposited  in  the  handis  of  the  said  C.  D.)],  for  the  better  securing 
such  principal  sum  remaining  unpaid,  with  interest  at  the  rate 
aforesaid.  And  until  such  mortgage  shall  be  executed,  the  said 
premises  shall  remain  a  security  for,  and  be  chaiged  with  the  pay- 
ment of,  the  said  sum  of  £  ,  and  interest  as  aforesaid. 
[See  olause  4,  tupra,"] 


As  witness  the  hands  of  the  said  parties. 


[SignaturtM,] 


To  secure         I  hereby  agree  to  execute  to  Mr.  A.  B.,  on  request,  a  mortgage  in 
future  fee  of,  &o.,  for  securing  all  sums  he  may  hereafter  advance  to  me, 

advances,  with  interest  thereon  payable,  from  the  times  of  the  respective 
advances,  at  the  rate  of  &c.,  payable  &c. ;  such  mortgage  to  be  pre- 
pared by  his  solicitor  at  my  expense. 

[Si^fnature,] 


(ic)  Six  calendar  months  from  the  date  of  the  agreement. 
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18. 

Memorandum.    A.  B.,  of,  &c.,  has  this  day  advanced  to  me,  Acknow- 
C.   X).,  of,  &c.,  the  sum  of  £  ;  and  I  have  this  day  phiced  in  ledgmout 

liis   possession  the  title-deeds  specified  in  the  schedule  hereto,  by  of  deposit 
^w&y  of  equitable  mortgage  of  the  property  to  which  the  said  title-  of  deeds 
deeds  relate,  for  securing  the  repayment  of  the  said  sum  of  £  ,  by  way  of 

-with  interest  from  this  day  at  the  rate  of  £  per  cent,  per  annum,  equitable 

payable  half-yearly.  mortgage 

Dated  this  day  of  ,  18        .  {-t}. 

A.  B. 
Schedule. 


19. 

Memorandum. 

Whereas,  by  a  contract  entered  into  the  day  of  ,  Memo- 

A«  B.  agreed  to  sell,  and  C.  D.  to  purchase,  all,  &c.  [as  in  the  original  i-andum  on 
contract].    And  whereas  the  said  C.  B.  is  about  to  enter  into  the  porchafier 
possession  of  the  said  premises,  although  the  conveyance  shall  not  being  let 
nave  been  executed.    Be  it  remembered,  that  such  taking  possession  into  pos- 
sball  not  be  deemed  an  acceptance  of  the  title,  or  an  abandonment  session 
on  the  part  of  the  said  C.  £>.  of  his  right  to  have  all  valid  objections  before  ac- 
to  the  title  fully  removed.  ceptance 

As  witness,  &c.  of  title. 

Dated  this  day  of  ,  18        . 

[Signatures.] 


20. 

I  have  this  day  bought  the  above-named  ship  and  stores  on  the  Agreement 
above-mentioned  conditions  of  sale  for  the  sum  of  £  .  to  purchase 

Dated  this  day  of  ,  18        .  ship. 

[Purchaser's  signature,]  (y) 


21. 

Memorandum  of  an  agreement  made  this  day  of  ,  Agreement 

18  ,  between  A.  B.,  of,  &c.,  of  the  one  part,  and  C.  D.,  of,  &c,  of  for  putting 
the  other  part.  off  a 

The  said  A.   B.   agrees   that,  in    consideration  of  the   sum  of  business. 

{x)  Where  title  deeds  are  deposited  by  way  of  equitable  mortgage,  a 
memorandum  merely  stating  the  purpose  for  which  they  are  deposited  is 
not  an  agreement  for  a  mortgage,  and  does  not  require  a  stamp ;  Meek  v. 
JBai/lis8y  bl  L.  J.  Ch.  448  ;  decided  on  13  &  14  Vict.  c.  97 ;  of.  33  &  34  Vict. 
c.  97,  8.  106. 

(y)  As  to  stamp,  see  ante,  p.  169. 
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£  and  of  the  valuation-money  hereinafter  mentioned,  tli& 

said  A.  B.  shall  and  will,  on  the  day  of  ,  relinquish 

to  and  in  favour  of  the  said  C.  D.  the  business  of  [lately 

used  and    carried    on  by  W.   A.,  her   late  husband,   and]   now- 
carried  on  by  the  said  A.  £.,  at  aforesaid,  and  the  good- 
will thereof,  and  transfer  to  the  said  C.  D.  the  stock-in-trade  in 
and  belonging  to  the  said  business,  and  the  shop-fixtures  and  other 
fixtures,  implements  and  utensils  of  trade  in  and  upon  the  premises- 
of  the  said  A.  B.  at               aforesaid  ;  and  also  execute  to  the  said 
C.  D.  an  assignment  of  the  lease  which  the  said  A.  B.  now  holds, 
of  her  dwelling-house,  shop  and  premises  at  aforesaid,  sub-- 
ject  to  the  ren£  and  covenants  therein  reserved  and  contained.    And 
it  is  acreed  that  the  said  stock,  fixtures,  implements  and  utensils- 
shall,  before  the               day  of               ,  be  valued  and  appraised 
by  L.  M.     And  the  said  C.  D.  agrees  that  he  will  accept  the  said 
business,  goodwill,  lease  and  premises,  and  pay  to  the  said  A.  B. 
for  the  same  the  sum  of                 ,  and  also  such  sum  as  the  said 
stock,  fixtures,  implements   and  utensils  shall  be  valued  and  ap> 
praised  at  by  the  said  L.  M.  as  aforesaid,  in  manner  following,  that 
is  to  say,  the  sum  of               on  the               day  of  ,  and  the 
remainder  on  the               day  of               ,  &c.     And  the  said  A.  B. 
agrees   that,    on  her  relinquishment  of  the  said  business  to  the 
said  C.  D.  as  aforesaid,  she  will  thenceforth  endeavour  to  induce 
her  customers  to  deal  with  the  said  C.  D.,  and  will  not  within  the 
space  of                years  from  the  date  hereof  directly  or  indirectly 
carry  on  the  said  business,  or  any  similar  business,  within 
miles  of               aforesaid,  and  vnil  forthwith  after  breach  of  this 
stipulation  pay  to  the  said  C.  D.  the  sum  of  £               as  ascertained 
and  liquidated  damages.      And  it  is  agreed  that,  the  expense  of 
preparing  this  agreement,  and  of  making  the  said  valuation,  shall  be 
borne  ana  paid  by  the  said  A.  B.  and  C.  D.  in  equal  shares. 

As  witness  their  hands. 

[SiffiicUures.] 


VIII.    AUCTIONEEE'S  COMMISSION,  &c. 


1.  Scale  op  Fees  (z). 

Messrs.  's  scale  of  terms. 

a.  Sales  by  Atictum. 
For  sales         ^  commission  of  £5  per  c&ni.  on  the  first  £100,  2}  per  cent,  from 
by  auction   tiience  to  £5,000, 1 J  per  cent,  from  thence  to  £10,000,  and  £1  per  cent. 
in  London ;  on  all  above. 

(z)  These  are  the  usual  terms  of  an  eminent  London  firm  of  auction,  hind 
ana  estate  agents. 
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When  any  sale  amounts  to  £2,000  and  upwards,  the  commissioa  to 
include  all  expenses  (except  for  plan8,lithographic  viewsaod  travelliog). 

Wlien  anjr  sale  amounts  to  £1,500,  and  less  than  £2,000,  the  oom- 
mission  to  include  half  the  expenses  (except  for  plans,  views  and 
tiavelUng). 

When  a  sale  amounts  to  less  than  £1,5(X),  the  expenses  in  addition 
to  the  oonmiission. 

In  case  of  no  sale  being  effected,  a  moderate  fee  (dependent  upon 
the  nature  of  the  property)  in  addition  to  the  costs  out  of  pocket. 

An  estimate  of  the  probable  cost  of  a  sale  given,  when  required. 

For  sales  of  estates  and  house  property  held  in  the  country,  in  in  the 
most  cases  as  above.  country  ; 

On  sales  of  furniture,  live  and  dead  stock,  and  general  chattels,  a  of  fumi- 
commission  of  £5  per  ctiU, ,  and  costs  out  of  pocket.  tore,  &c. 

h.  Sales  and  Lettings  by  Private  Contract, 

A  fee  of  £1  1^.  on  the  entry  of  particulars  of  each  property  on  the  For'selling 
books,  and  no  other  char^  (except  for  advertisements,  or  other  ex-  and  letting 
penses  for  which  special  instructions  may  be  given),  unless  a  sale  be  estates  and 
made,  or  a  tenant  obtained,  by  Messrs.  's  instrumentality  or  houses  by 

introduction,  when  credit  is  given  for  the  entrance  fee,  and  a  charge  private 
made  in  accordance  with  the  following  scale  of  commission  :  contract. 

For  selling  by  private  contract  freehold  and  copyhold  property,  or 

leaseholds  held  at  ground  rents  : 

On  the  first  £100  £5  per  cent,  (in  no  case  less  than  £5). 

From  £100  to  £5,000  £5  per  cent,  on  the  first  £100,  and  £2i  per 
cent,  on  the  remainder. 

Above  £5,000  £2^  per  cent,  on  the  first  £5,000,  £1)  per  cent,  from 
thence  to  £10,000,  and  £1  per  cent,  on  the  remainder.  And  in  each 
case  where  timber,  fixtures,  furniture,  tenant-right,  stock  or  other 
effects  are  included  in  the  sale,  the  amount  agreed  to  be  paid  for  the 
same  (if  without  valuation)  is  added  to  the  sum  obtained  for  the 
property,  and  commission  charged  upon  the  gross  amount  If  a 
valuation  be  needed,  a  commission  of  £5  per  cent,  upon  the  first  £200, 
and  £2i  per  cent,  on  the  remainder,  is  charged,  in  addition  to  stamp 
and  travelling  expenses. 

For  letting  estates  or  houses,  or  disposal  of  leases  at  rack  rentals  { 

Unfurnished— On  agreement  for  one,  two  or  threo  years  :  £5  per 
cent,  on  one  vear*s  rent ;  £5  per  cent,  on  the  premium ;  and  on  the 
amount  agreed  to  be  paid  for  fixtures,  furniture,  tenant-right,  stock 
or  other  effects  (whether  sold  by  valuation  or  otherwise),  ^per  cent, 
on  the  first  £200,  and  £2^  per  cent,  on  the  remainder. 

Unfurnished — On  lease  or  assignment  of  lease  :  On  the  first  year's 
rent,  £5  per  cent.  ;  on  the  second  year's  rent,  £2^  per  cent,  ;  also  on 
the  premium  for  the  lease  or  assignment,  £5  per  cent,  on  the  first  £500, 
and  £2^  per  ceiU,  on  the  residue ;  and  on  the  amount  agreed  to  be 
paid  for  fixtures,  furniture,  tenant-right,  stock  or  other  effects,  £5 
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For  valua- 
tions : 

— of  furni- 
ture, &c. 

-M)f  tim- 
ber; 

— in  com- 
pensation 
cases. 


per  cent,  on  the  ^rst  £200,  and  £2^  per  cent,  on  the  residue.  In  either 
of  these  cases  the  valuation  of  the  fixtures,  furniture,  tenant-right^ 
stock  or  other  effects  is  made  without  extra  charge,  except  for  travel- 
ling expenses,  stamp,  &c. 

Furnished — £5  per  cent,  on  the  entire  rental  (not  exceeding  twelve 
months). 

On  letting  building  land,  one  year's  standing  ground  rent. 

On  large  estates  (by  special  arrangement),  one  naif -yearns  ground  rent. 

When  a  property  is  let  to  a  tenant  who  afterwards  becomes  the 
purchaser,  the  commission  on  letting  is  allowed  from  the  conmusaioa 
on  the  purchase-money  then  payable. 

c.   VeUtuUions. 

Of  fixtures,  furniture,  tenant-right,  stock  and  other  effects,  £5 
2)er  cenL  on  the  first  £200,  and  £2  10^.  per  cent,  on  the  residue ; 
travelling  expenses,  stamp,  &c.,  extra. 

Of  timber,  £5  per  cent,  on  the  first  £500,  and  £2  lOs.  per  cent,  on 
the  residue  (in  some  cases  £5  per  ceiU,  on  the  entire  amount) ; 
travelling  expenses,  stamp,  &c.  extra. 

In  railway  and  other  compensation  cases : 


Amount 

Amount 

Amount 

of  Verdict  or 

Fee. 

of  Verdict  or 

Fee. 

of  Verdict  or 

Fee. 

Award. 

! 

Award. 

1     Award. 

1 

£100 

Gs.5 

£3,600 

G8.31 

£8,000 

G8.53 

200 

7 

3,800 

32 

8,200 

54 

300 

9 

4,000 

33 

8,400 

55 

400 

11 

4,200 

34 

8,600 

56 

500 

13 

4,400 

35 

8,800 

67 

600 

14 

4,600 

36 

9,000 

58 

700 

15 

4,800 

37 

9,200 

59 

800 

16 

5,000 

38 

9,400 

60 

900 

17 

5,200 

39 

9,600 

61 

1,000 

18 

5,400 

40 

9,800 

62 

1,200 

19 

5,600 

41 

10,000 

63 

1,400 

20 

5,800 

42 

11,000 

68 

1,600 

21 

6,000 

43 

12,000 

73 

1,800 

22 

6,200 

44 

13,000 

78 

2,000 

23 

6,400 

45 

14,000 

83 

2,200 

24 

6,600 

46 

15,000 

88 

2,400 

25 

6,800 

47 

16^000 

93 

2,600 

26 

7,000 

48 

17,000 

98 

2,800 

27 

7,200 

49 

18,000 

103 

3,000 

28 

7,400 

50 

19,000 

108 

3,200 

29 

7,600 

51 

20,000 

113 

3,400 

30 

7,800 

52 

Above  tliis  Special       | 

Amingei 

* 

tient 
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In  addition  to  the  above,  £3  Ss.  per  day  for  attendance  before  a 
jury  or  umpire,  if  in  London,  £5  &.,  if  in  the  country ;  trayelling 
expenses  extra  (a). 

2.  Scale  of  Charges  approved  by  the  Surveyors^  Association, 
THE  Select  Society  of  Auctioneers,  and  the  Committee 
OF  THE  Estate  Exchange  (6). 

Valuations. 

Commission  on  the  amount  of  the  valuation  at  the  rate  of  one 
gainetkper  cent,  on  the  first  £1,000,  half  a  guinea  per  ceitt,  on  the  next 
£9,000,  and  quarter  guinea  j^er  cent,  on  the  residue. 

In  valuations  for  mortgage,  if  an  advance  is  not  made,  one-third  of 
the  above  charges ;  the  minimum  fee  to  be  five  guineas. 

Sales  of  property. 

Under  £500,  bper  c&nL  on  £100,  and  2iper  cent,  on  residue. 

Between  £500  and  £2,000,  2^  per  cent. 

Between  £2,000  and  £5,000,  2iper  cent,  on  £2,000,  and  2  per  cent. 
on  residue. 

Between  £5,000  and  £10,000,  2  per  cmt.  on  the  first  £5,000,  and  IJ 
per  cent,  on  residue. 

Above  £10,000,  1}  per  cent,  on  £10,000,  1  per  cent,  on  the  next 
£10,000,  and  ^per  cent,  on  the  residue. 

Purchases  of  property  by  private  treaty. 

One-half  the  fee  charged  on  sales,  to  include  valuation. 
When  more  than  one  property  has  been  reported  upon,  an  extra 
charge  to  be  made. 

Timber. 

Five  per  cent,  on  first  £500,  and  2^  per  cent,   on  remainder  of 
valuation. 
Yiveper  cent,  on  all  timber  set  out  and  marked  for  sale,  and  sold. 

Dilapidations. 
Yiveper  cent,  on  the  amount,  with  a  minimum  fee  of  five  guineas 

Valuation  of  properties  for  rental. 

Five  per  cent,  on  the  first  year's  rent. 

The  above  charges  are  exdusive  of  plans  and  disbursements. 

(a)  Owing  to  the  great  variety  of  circumstances  under  which  they  are 
required,  surveys  and  specitications  are  generally  made  the  subject  of  a 
special  arrangement. 

{b)  The  remaining  scales  of  fees  and  charges,  although  strictly  belonging 
to  another  place,  are  printed  in  this  portion  of  the  book  for  the  reader's 
greater  convenience  of  reference. 
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In  respect  of  property  taken  under  oompulaory  powers. 

On  amount  of  settlement,  whether  by  verdict,  award,  or  other- 
wise: 


1 

i    Amount. 

1 

Guineas. 

Amount. 

Guineas. 

Amount.       Guineas. 

1 

£100 

5 

£3,400 

30 

£7,600            51 

1         200 

7 

3,600 

31 

7,800            62 

!          300 

9 

3,800 

32 

8,000 

53 

400 

11 

4,000 

33 

8,200 

54 

i         500 

13 

4,200 

34 

8,400 

65 

i         600 

14 

4,400 

35 

8,600 

56 

700 

15 

4,600 

36 

8,800 

67 

'         800 

16 

4,800 

37 

!       9,000 

58 

900 

17 

6,000 

38 

9,200 

69 

1,000 

18 

6,200 

39 

9,400 

60 

1,200 

19 

6,400 

40 

9,600 

61 

1      1,400 

20 

5,600 

41 

9,800 

62 

1,600 

21 

5,800 

42 

10,000 

63 

!      1,800 

22 

6,000 

43 

'      11,000 

68 

2,000 

23 

6,200 

44 

!      12,000 

73 

2,200 

24 

6,400 

45 

'      14,000 

83 

2,400 

25 

6,600 

46 

16,000 

93 

2,600 

26 

6,800 

47 

18,000 

108 

2,800 

27 

7,000 

48 

20,000 

113 

3,000 

28 

7,200 

49 

Beyond  this 

3,200 

29 

7,400 

50 

1-a-gninea^r  cent. 

The  fee  is  exclusive  of  five  (^lineas  per  day  for  attendance  in  the 
country,  and  three  guineas  in  London. 
Plans  and  disbursements  extra. 

3.  Costs  and  Fees  payable  under  the  Banejiuptct  Act, 

1869  {b), 

(Subject  to  variation  by  the  trustees,  with  the  consent  of  the  com* 
mittee  of  inspection,  or  of  the  court,  where  there  is  no  committee.) 

Broker's  allowance. 

For  inventory  and  valuation  :  £  s,  d. 

For  the  first  £100 2  10    0 

For  the  next  £400,  per  C(m« 15    0 

All  above lOO 

(This  allowance  to  include  all  expenses,  and  any 
travelling  within  five  miles  of  tne  court,  and  a 
fair  copy  of  the  inventory.) 
Beyond  five  miles,  per  mile  one  way     .        .        ..007 


{b)  Order  of  Ist  January,  1870. 
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.A^uctioneer's  charges,  indiiding  all  expenses  of  sale  (c). 

^^ales  by  anction  of  goods,  ohattels  and  effects : 

£10  per  cent,  on  the  first  £100. 

After,  to   .        .        .      £1,000  .        .  £5         per  cent. 

After,  to       .        .     .       £5,000  .  .     .  £2  105.  per  cerU. 

After,  to   .        .        .     £10,000  .        .  £1  5*.  per  cent. 

If  the  above  be  sold  by  valuation,  £2  109.  per  cent,  on  the  first 
£1,000,  and  £1  58.  per  cent,  beyond. 

Sales  by  auction  of  estates,  freehold,  leasehold,  &c.  : 

£5  per  cent,  on  the  first  £300. 

After,  to    .        .        .      £1,000  .        .  £2  lO*.  per  cent. 

After,  to       .         .     .       £5,000  .        .     .  £1          per  cent. 

After,  to   .        .        .     £10,000  .        .           10s.  iw  cent. 

If  the  above  be  sold  by  valuation,  half  the  above  chai^ ;  and  if 
not  sold,  the  expenses  to  be  paid,  and  fee  to  the  auctioneer  to  be 
allowed  as  agreed  with  the  trustee,  or  at  the  discretion  of  the  taxing 
officer  ;  or  if  bought  in  and  subsequently  sold  by  private  contract  by 
the  negotiation  of  the  auctioneer,  half  the  above  charges  on  sales  by 
auction. 

farming  stock  £5  j^er  ce?!^.  on  the  first  £100,  and  £2  lO^.  on  the 
remainder.    When  sold  by  valuation,  half  the  above  charges. 

Costs  of  surveys,  dilapidations  and  specifications. 
From  £2  to  £5  in  discretion  of  taxing  officer. 

Sales  of  stock  by  tender. 

Not  above  dC400 £4         per  cent. 

After,  to  £1,000 £S  IQs,  per  cmt. 

After,  to  £2,000 £2  lOs.  p&r  cent. 

After,  to  £5,000 £2         per  cent. 

Above  £5,000  and  upwards      .        .        .  £1  15s.  per  cenU. 

Expenses  to  be  allowed,  such  as  advertisements  and  printing,  not 
exceeding  £2,  or  at  the  discretion  of  the  taxing  officer. 

(c)  The  allowances  to  auctioneers  as  witnesses  in  bankruptcy  cases  are :  Auctio- 
if  resident  in  the  town  in  which  the  court  is  held,  £1  la.  (clerks,  10».  M.) ,  veers' 
if  resident  at  a  distance  from  the  court,  subsistence  in  these  cases  included:  oiirt,^^^-^ 
£1  U.  to  £2  2a.  (surveyors,  £1  la.  to  £3  3*. ;  clerks,  16*.)    Travelling  ex-  *"o^^c«s 
penses  are  allowed  to  auctioneers  at  the  rate  of  Id,  per  mile,  to  their  clerks  ^  ^ 
at  54.  per  mile,  one  way,  where  no  railway  is  available,  or  as  actually  ^®sses. 
incurreo,  in  the  discretion  of  the  taxing  master.    In  a  Chancery  case, 
Wickens,  Y.-C,  ruled  that  the  proper  allowance  for  an  auctioneer  and 
valuer,  as  witness,  was  two  guineas  a  d&y^  one  guinea  for  his  maintenance, 
and  another  for  his  loss  of  time  and  business,  in  addition  to  his  first-class 
railway  fare ;   Wiltahire  v.  Marahall,  W.  N.  1866,  p.  80. 
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4.  Fees   tor  Appbaisemekts  and   Sales  of   Goods  taken  is 
Execution  under  County  Court  process  (d). 

Broker's  and  appraiser's  fees. 

For  the  appraisement  of  goods,  whether  by  one  broker  or  more — 
sixpence  in  the  pound  on  the  value  of  the  goods  appraised,  over  and 
above  the  stamp  duty. 

For  the  sale  of  goods,  including  advertisements,  catalogues,  sale 
and  conmiission,  and  delivery  of  goods,  one  shilling  in  the  pound  on 
the  net  produce  of  sale. 

In  all  plaints  for  the  recovery  of  debt  or  damages,  all  poundage, 
except  where  otherwise  specified  in  this  schedule,  shall  be  estimated 
on  the  amouut  of  the  claim. 

In  ^replevins  all  poundage,  except  as  aforesaid,  shall  be  estimated 
on  the  amount  of  the  alleged  rent  or  damage,  to  be  fixed  by  the 
registrar. 

In  plaints  for  the  recovery  of  tenements,  when  the  term  has  expired 
or  been  determined  by  notice,  all  poundage,  except  as  aforesaid,  shall 
be  estimated  on  the  amount  of  the  weekly,  monthlv  or  yearly  rent 
of  the  tenement,  as  such  tenement  shall  have  been  let  by  the  week 
or  by  the  month,  or  for  any  longer  period  ;  and  if  no  rent  shall  have 
been  reserved,  then  on  the  amount  of  the  half-yearly  value  of  the 
tenement,  to  be  fixed  by  the  registrar. 

If  in  any  plaint  for  the  recovery  of  tenements  a  claim  be  made  for 
rent  or  mesne  profits,  an  additional  poundage  shall  be  paid  on  the 
amount  of  sucn  claim. 

In  plaints  for  the  recovery  of  tenements  for  non-payment  of  rent 
all  poundage,  except  as  aforesaid,  shall  be  estimated  on  the  amount 
of  the  half-yearly  rent  of  the  tenement. 

In  every  case  where  the  poundage  would,  but  for  this  rule,  be  esti- 
mated  on  an  amount  exceeding  £20,  it  shall  be  estimated  at  £20  only. 

In  every  case  where  the  poundage  cannot  be  estimated  by  any  rule 
in  this  schedule,  it  shall  be  estimated  on  £20. 

All  fractions  of  a  pound,  for  the  purpose  of  calculating  poundage, 
shall  be  treated  as  an  entire  pound. 

A\'here  the  plaintiff  recovers  less  than  the  amount  of  his  claim,  so 
as  to  reduce  the  scale  of  costs,  he  shall  pay  the  difference,  unless  the 
reduction  shall  be  caused  by  a  set-off. 

In  cases  of  interpleader  the  judge  may  allow  at  the  hearing  the 
actual  costs  incurred  by  the  high  bailiff  in  keeping  possession  of  the 
goods  claimed,  and  no  more. 

No  increase  of  fees  shall  be  made  by  reason  of  there  being  more 
than  one  plaintiff  or  defendant. 

(d)  19  &  20  Yict.  c.  108,  Schedule  C.    See  ante,  pp.  250—252. 
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5.  Costs  and  Chaboes  on  Distresses  fob  small  Rents  and 

Rates  (e). 

s,  d. 

Levying  distress .30 

Man  in  possession,  per  day 2    6 

Appraisement,  whether  by  one  broker  or  more,  sixpence  in 

tiie  pound  on  the  value  of  the  ^i^oods. 
Stamp,  the  lawful  amount  thereof. 
All  expenses  of  advertieiements,  if  any  such  .        .        .        .     10    0 
CSatsdogues,  sale  and  commission,  and  delivery  of  goods, 
one  shilling  in  the  pound  on  the  net  produce  of  the  sale. 


IX.    SALES    BY    THE    COURT,  (a) 


1. 

,^  _     .  18    ,[B.(6)].    Ko.  Affidavit  as 

In  the  High  Court  of  Justice,  ^  proposed 

Chancery  Division.  mode  ST^ 

[Name  of  judge.]  lotting 

Between  A.  B.,  PlaintiflF,  J^^  tfie 

C.  D.  and  E.  F.,  Defendants,  "gjjg,^ 
I,  X.  Y.,  of  [place  of  residence,  and  description  or  addition],  make 
oath  and  say  as  follows : 

1.  I  have  for  years  last  past  been  ensaged  in  the  business  of 
an  auctioneer  and  land  and  estate  agent ;  and  for  years  last  past 
I  have  carried  on  such  business  at  aforesaid  ;  and  I  have  had 
considerable  experience  in  the  mode  of  lotting  and  selling  land  and 
house  property. 

2.  I  know  and  am  well  acquainted  with  the  estates  situate  at  , 
in  the  county  of  ,  proposed  to  be  sold  in  this  action,  and 
described  in  uie  paper  writing  marked  A.,  now  produced  and  shown 
tome. 

3.  On  the  day  of  ,  18  ,  I  went  over  the  said 
estates,  and  made  a  careful  survey  thereof,  for  the  purpose  of  forming 

(e)  See  ante,  p.  219. 

{a)  Hie  following  eight  fonns  are  inserted  for  the  purpose  of  giving  to 
the  auctioneer  a  more  thorough  insight  into  the  practice  which  obtains  upon 
sales  by  the  Court.  Thev  are  taken  from  DanieU*s  Chancery  Forms  and 
Fteeedents,  where  a  complete  series  of  forms  for  use  upon  sales  by  the  Court 
ynJl  be  found  (see  3rd  ed.  Nos.  1100  et  aeg,).  For  forms  of  advertisement, 
particulars  and  conditions  of  a  sale  by  the  Court,  see  ante,  pp.  292,  294, 316. 

{b)  Initial  of  plaintifrs  surname. 


366  FORMS  AND  PRECEDENTS.  [PART  II. 

an  opinion  as  to  the  best  mode  of  dividing  and  allotting  the  said 
estates  for  the  said  sale  thereof. 

4.  The  said  paper  writing  marked  A.  sets  forth  a  true  and  correct 
description  of  the  said  estates,  to  the  best  of  my  knowledge  and 
belief,  and  the  mode  in  which,  in  my  judgment  and  opinion,  it  will  be 
desirable  to  lot  and  divide  the  same  for  tiie  purposes  of  the  said  sale. 

5.  In  my  judgment  and  belief  the  said  estates  will  be  sold  to  the 
most  advantage,  and  will  be  likely  to  realize  the  best  prices,  if  the 
scheme  of  division  and  allotment  set  forth  in  the  said  paper  writtng 
marked  A.  be  adopted. 

6.  The  day  of  ,  18  ,  at  (five  for  six)  of  the  dock  in 
the  evening,  and  the               Hotel,  at  ,  in  the  county  of 

,  will  be  a  desirable  and  convenient  time  and  place  for  the 
said  sale. 


2. 

Affidavit  [Formal  parts  as  in  last  forfn.] 

proposed  !•  ^  ^*^®    ^®'  years    last   part   known    and   been    well 

auctioneer  aoq«aiiit®<i  yrith.  L.  M.,  of  [residence  and  addUion\  auctioneer  and 

'  land  and  estate  agent ;  and  during  all  that  time  the  said  L.  M.  has 

carried  on  business  as  an  auctioneer  and  land  and  estate  agent  at 

aforesaid  [or  as  may  ^]. 

2.  I  have  on  several  occasions  employed  the  said  L.  M.  as  an 
auctioneer  and  land-valuer,  and  am  also  ac<]^uainted  with  several 
persons  who  are  in  the  habit  of  employing  him  m  that  capacity,  and 
he  has  invariably  given  entire  satisfaction  to  me,  and  I  believe  also  to 
-such  other  persons. 

3.  The  said  L.  M.  is  a  person  of  respectability  and  integrity,  and  of 
considerable  ability  as  an  auctioneer  and  land  and  estate  agent ;  and 
in  my  judgment  he  is  a  fit  and  proper  person  to  be  employed  to  sell 
the  estates  situate  at  ,  m  the  county  of  ,  proposed  to 
be  sold  in  this  action. 


3. 

Affidavit  as  [Formal  parts  as  in  Form  1,  supra,} 

"tion  and'  "*       ^*  ^  ^^^  carefully  examined  and  surveyed  the  estates  particularly 

d     described  in  the  printed  particulars  of  sale  marked  A.,  now  produced 

LgJ°^      and  shown  to  me,  in  order  to  form  an  opinion  as  to  the  value  thereof, 

ib'dd*^         and  the  amounts  which  the  said  estates  ought  to  realize  on  tiie  sale 

laoing.       thereof  advertised  to  take  place  on  the  day  of  ,  18    . 

2.  I  have,  in  the  paper  writing  marked  B.,  now  produoeid  and 

shown  to  me,  set  forth  in  the  first  column  the  number  of  the  lots 

.into  which  the  said  estates  have  been  divided  for  the  purposes  of  the 

said  sale ;  and  in  the  second  column,  opposite  the  numbers  of  the  said 
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lots  respectiTely,  the  full  values  of  the  said  lots  respectively ;  and  in 
-the  third  column,  opposite  the  said  numbers  respectively,  the 
^tmounts  which,  in  my  judgment  and  belief,  should  be  fixed  as  the 
Tcaerved  biddings  for  the  said  lots  respectively  on  the  said  sale  (c). 


4. 


Mr.  Justice 

at  Chambers. 


IShort  title  of  the  action  or  matter,  and  reference  to  tfie  record.] 

Mr.  L.  M.,  the  person  appointed  to  sell  the  estates  advertised  for 
sale  in  this  action  [or  matter]  is  requested  to  attend  to  the  following 
directions : — 

R.  M.,  Chief  Qerk. 

The  sale  is  to  be  conducted  in  accordance  with  the  accompanying 
printed  particulars  and  conditions,  signed  by  the  Chief  Qerk.  This 
print  is  to  be  carefully  preserved,  and  returned  to  the  Judge's 
Chambers  with  the  affidavit  of  the  result  of  the  sale. 

The  sale  is  to  be  subject  to  the  reserved  bidding  specified  in  the 
accompanying  note.  This  note  is  not  to  be  opened  till  the  time  of 
sale.  The  reserved  bids  are  not  to  be  divulged  to  any  person,  either 
at,  or  at  any  time  after,  the  sale. 

In  case  there  is  no  bidding  for  any  lot  equal  to,  or  higher  than,  the 
reserved  bid,  the  person  appointed  to  sell  is  to  dedare  that  such  lot 
is  not  sold,  but  his  been  bought  in  on  account  of  the  persons  inte- 
rested in,  or  entitled  to,  the  property. 

The  accompanying  bidding  paper  is  to  be  carefully  filled  up.  The 
highest  sum  bid,  whether  the  lot  is  sold  or  not,  is  to  be  inserted  in 
the  second  column.  In  the  event  of  no  person  bidding  for  any  lot, 
the  words  "  no  bidding*'  are  to  be  written  in  the  second  column, 
opposite  the  number  of  such  lot.  When,  although  there  is  a  bidding, 
toe  lot  is  not  sold,  the  words  "not  sold"  are  to  be  written  in  the 
third  column.  The  purchasers  are  to  sign  their  names  in  the  third 
column,  and  any  person  who  purchases  as  agent  for  another  must  so 
si^n;  otherwise  he  must  be  treated  as  the  purchaser.  The  purchaser's 
address  and  quality  are  to  be  fully  stated  in  the  fourth  column. 

■ '^  ■■■■-y  I  ■■■■■»       ■  —■  —  ■»»■■ — — 1 —  —  ■■  ■         — 


Directions 
to  auc- 
tioneer as 
to  sale  in 
several 
lots,  where 
there  are 
reserved 
biddings. 


No.  of  Lot 

Value. 

Proposed  reserved  bidding. 

1 
2 

£2,000 
£500 

£1,850 
£450 
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When  the  purchaser's  signature  is  not  plain,  or  initials  are  used,  a 
note  must  be  put  at  the  foot  of  the  bidding  paper,  as  follows :  "  Th& 
name  of  the  purchaser  of  lot        *'"  * 


IS 


5. 

Note  of  the  [CommeTice  as  in  preceding  form.  ] 

resexred  The  reserved  biddings  fixed  by  Mr.  Justice  ,  to  which  the 

biddings,     sale  in  this  action  [or  matter]  is  to  be  subject,  are  as  follows,  via. : — 


For  Lot  1. 

£800. 

1 

For  Lot  2. 

£250. 

For  Lot  3. 

£300. 

For  Lot  4. 

£700. 

For  Lot  5. 

£650. 

For  Lot  6. 

£710. 

R.  M.,  Chief  Clerk. 


6. 


— . ,,.  In  the  High  Court  of  Justice, 

B^<1^«  Chancery  Division. 


paper  (ma 
sale  in 
sevend 
Jots. 


B.  (iQ. 
[Short  UUe  of  actum  or  maUer,} 

This  bidding  paper,  marked  B.,  was  produced  and  shown  to 
L.  M.,  and  is  the  same  as  is  referred  to  in  his  affidavit  sworn 
this  day  of  ,  18    ,  before  me,  E.  F.,  a  com- 

missioner, ftc.  [or  as  may  he]. 

We,  whose  names  are  hereunder  subscribed,  respectively  bid  «l  the 
sale  by  aucti<m  in  the  above  action  [or  matter],  on  the  day  of 


{d)  See  next  prscedsint. 
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,13  ,  the  sums  set  opposite  to  our  respective  names  for, 
and  became  the  purchasers  of,  the  respective  lots  specified  in  the  par- 
ticulars produced  at  such  sale,  the  numbers  of  which  are  set  opposite 
to  our  respective  names,  subject  to  the  conditions  also  produced  at 
such  sale. 


Xo.of 
Lot. 

Amount  of 
highest  bidding. 

Signatures  of  the  Purchasers 
of  the  lots  sold. 

Purchasers'  ad- 
dress and  quality. 

1 

1 

£900 

Edward  Thornton 

Epping,  Essex, 
Farmer. 

2 

£200 

Not  Sold. 

* 

■ 

1 
3 

No  bidding. 

■ 

4 

No  bidding. 

1 
6 

£500 

Not  Sold. 

,      6 

1 

£750 

Arthur  Cuthbertson,  agent 
for  T.  E.  Massou 

Tlford,  Essex, 
Esquire. ' 

Note.  — The  name  of  the  purchaser  of  Lot  6  is  Thomas  Edward  Masson. 


7. 


In  the  High  Court  of  Justice, 
Chancery  Division. 


[Title  of  action  or  matter,  and  reference  to  the  record,] 


Affidavit  of 
result  of  a 
sale  in 
several 

I,  L.  M.,  of  [residence  and  additionly  the  person  appointed  by  the  lots, 
judge  to  whom  this  action  [or  matter]  is  attached  to  sell  the  estates 
comprised  in  the  particulars  hereinafter  referred  to,  make  oath  and 
say  as  follows : — 

1.  I  did,  at  the  time  and  place,  in  the  lots,  and  subject  to  the  con- 
ditions specified  in  the  particulars  and  conditions  of  sale  now  pro- 
duced and  shown  to  me  and  marked  with  the  letter  A.,  put  up  for 
sale  by  auctioa  the  estates  described  in  such  particulars  ;  ana  the 
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result  of  such  sale  is  truly  set  forth  ia  the  bidding  paper  marked  with 
the  letter  B.  now  produced  and  shown  to  me  (e). 

2.  [If  any  lota  were  sold  say ;]  The  suma  set  forth  in  the  second 
column  of  such  bidding  paper  are  the  highest  sums  bid  for  the  respec- 
tive lots  the  numbers  of  which  are  set  forth  in  the  first  column, 
opposite  to  such  respective  sums ;  and  the  persons  whose  names  are 
suDScribed  in  the  third  column  of  such  biddinff  paper  as  purchasers 
were  respectively  the  highest  bidders  for,  and  became  the  purchasers 
of,  the  respective  lots  the  numbers  whereof  are  set  opposite  to  such 
respective  names  in  the  said  first  column  of  the  said  bidding  paper, 
at  the  prices  or  sums  set  opposite  to  their  respective  names  in  the 
said  second  column  thereof. 

3.  \If  any  lots  were  bid  for,  but  not  sold,  add  .*]  The  several  lots 
opposite  to  the  numbers  of  which  I  have,  in  the.  third  colunm  of  tiie 
Sfud  bidding  pa^r,  written  the  words  ''not  sold "  were  not  sold,  no 
person  having  bid  a  sum  equal  to  or  higher  than  the  reserved  bidding 
^xed  by  the  said  judge. 

4.  [If  any  lots  were  not  bid  for,  add ;]  No  person  bid  any  sum  whatever 
for  either  of  the  lots  opposite  the  numbers  of  which  I  have  in  the  second 
column  of  the  said  bidoing  paper  written  the  words  **  no  bidding." 

5.  [In  every  [case,  add  .*]  The  said  sale  was  conducted  by  me  in  a 
fair,  open  and  candid  manner,  and  according  to  the  best  of  my  skill 
and  judjgment. 

6.  [ffa  deposit  was  paid,  add :]  I  have  received  the  sums  set  forth 
in  the  fourth  column  of  the  schedule  hereto,  as  deposits  from  the 
respective  purchasers  whose  names  are  set  forth  in  the  second  column 
of  such  schedule,  opposite  the  said  respective  sums,  in  respect  of  their 
respective  purchase-moneys^  set  forth  m  the  third  column  of  the  said 
schedule,  opposite  such  names,  for  the  respective  lots  the  numbers  of 
which  are  set  forth  in  the  first  column  of  the  said  schedule,  opposite 
such  respective  names ;  leaving  due,  in  respect  of  the  purcliase- 
moneys  set  forth  in  the  said  third  column,  the  respective  sums  set 
forth  in  the! fifth  column  of  the  said  schedule. 

The  schedule  above  referred  to : — 


No  of 
Lot. 

Name  of  Purchaser. 

Amount  of 
Purchase- 
money. 

Amount  of 
Deposit 
received. 

Amount  re- 
maining due. 

1 
6 

Edward  Thornton 

Thomas  Edward 
Masson 

Total 

£ 
900 

750 

£ 
90 

75 

£ 
810 

675 

£1650 

£165 

£1485 

Sworn,  &c 


{e)  Sec  last  precedent. 
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8. 

In  the  Higli  Court  of  Jostice,  Chief 

Chancery  Division.  clerk's  cer- 

[Title  of  the  action  or  matter,  and  r^erence  to  the  record.]  result  of  a 

In  pursuance  of  the  directions  given  to  me  by  Mr.  Justice  ,  "^le  in 

I  hereby  certify  tiiat  the  result  of  the  sale  which  has  been  made  in  Beveral 

Soisnance  of  the  judgment  [or  order]  made  in  this  action  [or  matter],  lo^* 
ated  the  day  of  ,  18    ,  is  as  follows  : — 

The  real  estates  of  A.  B.,  the  testator  in  the  said  judgment  [or 
order],  dated  the  day  of  ?  18    ,  named,  and  thereby 

[or  as  may  he\  directed  to  be  sold,  have  been  offered  for  sale  in  six 
lots  by  public  auction,  with  the  approbation  of  the  said  judse,  sub- 
ject to  a  reserved  bidding  for  each  lot,  fixed  by  the  said  judge,  and 
according  to  certain  particulars  and  conditions  of  sale ;  and  the 
several  persons  named  in  the  first  column  of  the  first  schedule  hereto 
were  the  highest  bidders  for,  and  they  are  allowed  by  the  said  judge 
to  be  the  purchasers  of,  the  respective  lots  set  opposite  to  their 
respective  names  in  the  second  column  of  the  said  first  schedule,  at 
the  prices  or  sums  set  opposite  to  their  respective  names  in  the  third 
column  of  the  said  first  schedule. 

The  purchasers  have  paid  the  several  sums  set  opposite  their 
respective  names  in  the  fourth  column  of  the  said  schedule,  as  deposits, 
to  Ii.  M.,  the  person  appointed  by  the  said  judge  to  receive  the  same, 
such  sums  bemg  the  amounts  fixed  by  the  said  judge  to  be  paid  as 
deposits  by  the  purchasers  respectively  at  such  sale  ;  and  the  several 
sums  set  opposite  the  respective  names  of  such  purchasers  in  the  fifth 
column  of  the  said  schedule  remain  due  from  the  said  purdiasers 
respectively,  as  the  balance  of  their  respective  purchase-moneys. 
The  said  several  sums  mentioned  in  the  fourth  column  of  the  said 
schedule,  which  have  been  received  by  the  said  L.  M. ,  amount  to- 
gether to  the  sum  of  £165 ;  which  sum  of  £165  the  said  L.  M.  is,  on 
or  before  the  day  of  ,  18    ,  to  pay  into  court  to  the 

credit  of  [&c.,  as  in  judgment  or  order  directing  the  8dle\ 

The  purchaser  of  the  lot  numbered  6  is  T.  £.  M.,  a  defendant  in 
this  action,  an  order  dated  the  day  of  » 18    «  having 

given  him  liberty  to  bid. 

No  person  bid  for  either  of  the  lots  numbered  2  and  5  a  price  equal 
to,  or  nigher  than,  the  sum  fixed  as  the  reserved  bidding  ;  and  there- 
fore such  lots  were  not  sold  at  such  auction. 

No  person  bid  for  either  of  the  lots  numbered  3  and  4. 

The  particulars  of  the  lands  and  hereditaments  comprised  in  the 
respective  lots  so  sold  as  aforesaid  are  set  forth  in  the  second  schedule 
hereto  [or  are  set  forth  in  the  exhibit  marked  A.  to  the  afiidavit  of 
L.  M.  filed  the  »  18    ,  which  exhibit  is  to  be  filed  with  this 

certificate]. 

The  evidence  produced,  &c. 
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The  first  schedule  above  referred  to. 


1 

Name  and  address  of  the 
Purchaser. 

No.  of 
Lot. 

Price. 

Deposit. 

Balance  remauning 
unpaid. 

Edward  Thornton,  of ) 
Epping,  Essex,  Far-  > 
mer i 

1 
6 

£ 
900 

750 

£ 
90 

75 

£ 
810 

675 

Thomas  Edward  Mas- ) 
son,  of Ilford,  Essex,  > 
Esauire ) 

*-*'^i***'^  • / 

Totals 

£1650 

£165 

£1485 

The  second  schedule  above  referred  to. 

[Set  out  t?ie  particulars  of  each  lot  sold,  as  in  the  printed  particulars  of 

sale  (/).] 


X.    DISTRESS    FOR    RENT. 


1. 

Warrant  to      I,  J.  N.,  of  ,  in  the  county  of  ,  landlord  of  the 

distrain  in  premises  hereinafter  mentioned,  hereby  authorize  and  require  you, 
a  house  for  A.  B.,  of  ,  in  the  county  of  ,  to  distrain  tne  goods, 

rent.  chattels  and  effects  in  and  upon  the  house  and  premises,  in  the  occu- 

pation of  C.  D.,  situate  and  being  [No.        ,  Street],  in  the 

parish  of  ,  in  the  county  of  ,  for  £        ,  being  the 

amount  of  quarters'  rent  due  to  me  for  the  same  [at  Lady- 

day]  last ;  and  to  proceed  thereon  as  bailiff  for  the  recovery  of  the 
said  rent  as  the  law  allows.  But  I  expressly  prohibit  you  from 
taking  any  property  not  legally  liable  to  a  distress  for  rent. 

Dated  this  day  of  ,  18    . 

(Signed)  J.  N.  (a). 


Warrant  to      I,  J.  N.,  of  ,  in  the  county  of  ,  landlord  of  the 

distrain  on  premises  hereinafter  mentioned,  h^eby  authorize  and  require  you, 


a  farm  for 
rent. 


(  f)  This  schedule  is,  of  course,  omitted,  where  the  printed  particolan  are 
film  with  the  certificate. 
(a)  No  stamp  is  required. 
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A.  B.,  of  9  in  the  county  of  ,  to  distrain  the  goods, 

chattels  and  effects  [and  also  the  cattle  and  growing  crops]  in  and 
upon  the  farm,  lands  and  premises  in  the  occupation  of  C.  u.,  situate 
and  being  at  ,  in  the  parish  of  ,  [continue  as  in  Uu 

preceding  fomi\. 


3. 
An  Inventory 

Of  the  several  goods,  chattels  and  effects  [cattle  and  growing  crops]  inventory 
distrained  for  rent  by  A.  R,  of  ,  as  baHiffof  and  lorof  go^^ 

J.  N.,  of  ,  Esq.,  on  the  day  of  ,  18    ,  distrained. 

in  and  upon  the  [house,  outhouses,  or  farm,  lands]  and  premises  in 
the  occupation  of  C.  D.,  situate  and  being  [No.      ,  Street], 

in  the  parish  of  ,  in  the  county  of  ,  f or  £  , 

being  quarters'  rent  due  to  the  said  J.  N.  [at  last, 

or  on  the  day  of  last]. 

In  the  dwelling  house. 
Ground  tioor. 
fVont  room. — One  dining  table,  six  chairs  [all  Vie  other  articles  in 

tJiis  room  intended  to  be  distrained^. 
Back  room. — [Enumera^  the  articles  in  this  room  intended  to  be 

distrai^ied}. 
[And  so  on  for  all  the  floors  in  the  Tumse.} 
In  the  yard. — [J^umerate  the  articles  intended  to  be  distrained  ; 

and  continue  vnth  the  stables,  coach-Iumse,  out-houses^  barns^ 

garden,  <C'C.]« 

In  the  fields. 

1.  In  the  field  known  as  ''Black  Acre." — Seven  cows,  three 

calves,  six  oxen,  one  bull,  &c. 

2.  In  the  field  known  as  *'Park  Land." — One  haystack,  two 

stacks  of  wheat,  one  stack  of  straw,  about  acres, 

more  or  less,  of  growing  crops  of  [wheat  or  barley,  Ae.,  as  the 
case  may  be\. 

Dated  this  day  of  ,  18    . 

(Signed)  A.  B.,  of  , 

Bailiff  of  the  above-named  J.  N. 


4. 

To  C.  D.,  and  all  others  whom  it  may  concern. 

Take  notice  that  I.,  A.  B.,  as  bailiff  of  and  for  J.  N.,  Esq.,  your  Notice  of 
landlord,   and  by  his  authority  and  on  his  behalf  have  this  day  distress  for 
'. rent  (6). 

{b)  To  be  written  at  the  foot  of  a  true  copy  of  the  inyentory,  or  to  hare 
such  true  copy  annexed. 
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distrained  on  the  premises,  in  your  occupation  or  possession,  named  in 
the  inventory  above- written  [or  hereunto  annexed]  the  [cattle]  goods, 
chattels  and  effects  mentioned  in  the  said  inventory,  for  £  , 

being  the  amount  of  quarters'  rent  due  to  the  said  J.  K.,  at 

last  [or  on  the  day  of  last]  for  the  said 

premises  ;  and  unless  you  pay  the  said  rept  so  due  as  aforesaid,  with 
the  charges  of  distraining  for  the  same,  within  five  days  from  the 
service  upon  you  of  this  notice,  the  said  [cattle]  goods,  chattels  and 
effects  will  be  appraised  and  sold  accoixling  to  law.  [//  caUU  or 
goods  are  removed,  mention  to  what  place,  e.g.,  thus :  '*  And  take  notice 
further  that  the  said  cattle  have  been  removed  to,  and  are  now  in, 
the  conmion  pound  in  and  for  the  parish  of  ,  in  the  county 

of  ."] 


Dated  this 


day  of 


18 


(Signed)  A.  B.,  of  , 

Bailiff  of  the  above-named  J.  N. 


Notice  of 
distress  of 
growing 
crops  (c). 


5. 

To  Mr.  C.  D.,  and  all  others  whom  it  may  concern. 

Take  notice  that  I.,  A.  B.,  as  bailiff  of  and  for  J.  N.,  Esq.,  your 
landlord,  have  this  day  distrained  on  the  [farm,  lands  and]  premises, 
in  your  occupation  or  possession,  named  in  the  inventory  [above- 
written  or  hereunto  annexed]  the  [cattle,  goods,  chattels  and  effects, 
and  also  the]  growing  crops,  specified  in  the  said  inventory,  for  the 
sum  of  £  ,  being  the  amount  of  quarters'  rent  due  to 

the  said  J.  N.  [at  last  or  on  the  day  of  last] 

for  the  said  [farm,  lands  andj  premises  ;  and  unless  you  ^y  the  said 
rent  so  due  as  aforesaid,  witn  the  charges  for  distraining  for  the 
same,  within  five  days  from  the  service  upon  you  of  this  notice,  the 
[said  cattle,  goods,  chattels  and  effects  will  be  appraised  and  sold 
according  to  law,  and  if  the  same  be  insufficient  for  the  payment 
thereof,  the]  said  J.  N.  will  proceed  to  cut,  gather,  make,  cure,  cany 
and  lay  up  the  said  crops,  when  ripe,  in  the  bam  or  other  proper 

Slace  upon  the  said  premises,  and  in  convenient  time  to  sell  and 
ispose  of  the  same,  or  a  sufficient  part  thereof,  in  or  towards  satis- 
faction of  the  said  rent,  and  of  the  cnarges  of  such  distress,  appraise- 
ment and  sale,  according  to  law. 

Dated  this  day  of  ,  18    . 

(Signed)  A.  B.,  of  , 

Bailiff  of  the  above-named  J.  N. 


{c)  See  Woodf.  881. 
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6. 

We,  the  above-  [or  within-]  named  D.  E.  and  E.  F.,  appraisers,  The 
having  inspected  the  [cattle]  goods,  chattels  and  efiects  [or  growing  appraise- 
crops]  mentioned  in  the  above-  [or  within-]  written  inventory,  doxiient(c{). 
appraise  and  value  the  same  at  the  sum  of  pounds, 

shillings  and  pence. 

As  witness  our  handsj,  the  day  of  ,  18    • 

(Signed)  ^- 1} Appraisers. 


7. 

Memorandum  that  C.  D.,  of  ,  whose  goods  and  chattels  Tenant's 

have  been  distrained  and  impounded  for  rent  by  J.  N.,  his  landlord,  consent  to 
consents  that  the  said  J.  N.,  or  some  person  for  him,  shall  continue  landlord,  or 
in  possession  of  the  said  goods  and  chattels  in  and  upon  the  dwelling-  bailiff,  con- 
house  and  premises  of  the  said  A.  B.  at  aforesaid  for  the  tinning  in 
space  of               days  from  the  date  hereof,  the  said  J.  N.  having  at  possession 
the  request  of  the  said  G.  D.  agreed  not  to  remove  or  sell  the  said  for  more 
goods  and  chattels  until  the  expiration  of  that  time,  and  it  being  than  five 
understood  that  the  said  goods  and  chattels  shall  not  be  replevied,  days, 
nor  the  said  J.  K.  prejudiced  by  the  delay,  and  that  the  expenses  of 
keeping  the  possession  shall  be  paid  by  the  said  A.  B.  ;  and  the 
said  A.  B.  further  consents  to  allow               days  from  the  date  hereof 
for  the  sale  of  the  said  goods  and  chattels,  and  that  such  sale  shall 
and  may  take  place  on  the  premises  of  the  said  A.  B. 

Dated  this  day  of  ,  18    • 

(Signed)  C.  D. 


8. 

To  G.  H.,  sheriff  of  the  county  of  ,  his  under-sheriff  and  Notice  io 

bailiffs,  and  all  others  whom  it  may  concern.  sheriff 

Take  notice  that  the  sum  of  £        ,  being  the  amount  of  [six  under  8 
months']  rent,  due  on  the  day  of  last,  is  now  owing  Ann.  c.  14 

to  C.  D.,  of  ,  Esq.,  from  L.  M.,  of  ,  for  the  premises  g.  l,  of  rent 

situate  at  &c.,  in  the  occupation  of  the  said  L.  M.,  upon  which  due' from 
premises  I  am  informed  that  you  have  taken  certain  goods  and  chat-  execution 
telsin  execution ;  and  you  are  hereby  required  not  to  remove  any  of  debtor  (e), 

(d)  This  shoidd  be  either  annexed  to  or  endorsed  upon  the  inventory. 
le)  Cf.  Woodf.  883. 
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tbe  said  goods  and  chattels  from  the  said  premises,  until  the  said 
arrears  of  rent  are  paid. 

Dated  this  day  of  ,18    . 

(Signed)  E.  S.,  of  , 

Agent  for  L.  M.,  of  ,  Esq. 


9. 

Notice  to         ^^  ^^^  ^^S^  bailiff  of  the  County  Court  of  ,  Ldden  at 

high  bailiff  >  ^^  bailiffs  and  officers,  and  all  others  whom  it  may  concern. 

of  County        Take  notice  that  A.  B.,  whose  goods  you  have  taken  in  execution 

Court,  pur-  under  a  warrant  from  the  said  County  Court,  holds  the  [house  or 

Buant'to  19  Apartments]  in  which  the  said  goods  were  taken  as  tenant  thereof  to 

&  20  Vict.    ^'  1^'f  of  )  ^<l'*  under  a  [tenancy  from  month  to  month  from 

c.  108  8.  *    ^^®  ^^^  ^^y  of  each  month,  at  the  monthly  rent  of  £        ,  payable  in 

7*5  (f{   '     advance  on  the  day  of  each  month] ;  and  I  now,  as  the  agent 

of  and  for  the  said  C.  D.,  and  on  his  behalf,  claim  tbe  sum  of  £ 

for  arrears  of  the  said  rent  for  two  months  ending  on  the  day 

of  last,  which  said  rent  or  sum  of  £        now  remains  in  airear 

and  unpaid. 

Dated  the  day  of  ,  18    . 

(Signed)  E.  R,  of  , 

Agent  for  the  above-named  C.  D. 


XI.    MISCELLANEOUS  FORMS. 


1. 

Bond  for         Know  all  men  by  these  presents  that  We,  A.  B.,  of  &c.,  and  C.  D., 

faithful        of  &c.  [sureties],  are  held  and  firmly  bound  unto  £.  F.,  of  &c.,  and 

service  of     G.  H.,  of  &c.  [partners],  in  the  penal  sum  of  £        [dotible  the  amowni 

clerk.  secured]  of  lawful  money  of  Great  Britain,  to  be  paid  to  the  said 

E.  F.  and  G.  H.,  or  their  certain  attorney,  executors,  administrators 

or  assigns.    For  which  payment  to  be  well  and  truly  made  we  bind 

ourselves,  and  each  of  us  jointly  and  severally  our  and  each  of  our 

heirs,  executors  and  administrators,  and  every  of  them,  firmly  by 

(J)  See  Woodf.  884. 
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tliese  presents.     Sealed  with  our  seals.     Dated  this  day  of 

,  in  the  year  of  the  reign  of  our  Sovereign  Lady 

Victoria,  by  the  grace  of  God  Queen  of  the  United  Kingdom  of  Great 
!Britain  and  Ireland,  Defender  of  the  Faith,  and  in  the  year  of  our 
Lord,  18    . 

Whereas  the  above-named  [partners]  have  agreed  to  admit  T.  J. 
into  their  service  as  clerk,  and  to  retain  and  to  continue  liim  in  such 
service  (subject  to  determination  of  the  agreement  on  three  months* 
notice  by  either  party),  on  his  obtaining  two  respectable  persons  to 
become  sureties  for  his  duly  aod  faithfiUly  accounting  to  them  the 
said  [partners]  and  the  survivors  and  survivor  of  them,  their  and  his 
executors  and  administrators,  and  other  the  person  or  persons  who 
shall  or  may  have  become  partner  or  partners  with  them,  or  any  or 
either  of  them,  and  his  and  their  executors  and  administrators,  in 
manner  hereinafter  mentioned,  and  for  his  faithful  and  honest  conduct 
during  the  time  of  his  continuance  in  the  service  of  the  said  [part- 
Tiers f  <L'c.] ;  and  the  said  [sureties]  have,  at  the  request  of  the  said 
T.  J.,  agreed  to  become  such  sureties,  and  have  lor  that  purpose 
executed  the  above-written  bond  or  obligation. 

Now  the  condition  of  the  above-written  obligation  is  such,  that  if 
the  said  T.  J.  shall  and  do  and  from  time  to  time,  and  at  all  times, 
well  and  satisfactorily  account  for  and  pay  over  and  deliver  to  the 
said  [partners^  dtc]  all  and  every  sum  and  sums  of  money  and  securi- 
ties for  money,  goods  and  effects  whatsoever,  which  he,  the  said 
T.  J.,  shall  receive  for  their,  or  any  or  either  of  their  use,  or  which 
shall  at  any  time  or  times  be  entrusted  to  his  care  by  them,  or  any  or 
either  of  them,  or  of  their  correspondents  or  customers,  or  others  to 
whom  they,  or  any  or  either  of  them,  are,  is  or  shall  be  liable  or 
accountable ;  and  do  not  at  any  time  embezzle,  make  away  with, 
obliterate,  deface  or  in  anywise  injure  any  of  the  money,  securities 
for  money,  books,  papers,  writings,  goods  or  effects  of  them,  or  any 
or  either  of  them,  or  their,  or  any  or  either  of  their  correspondents 
or  customers,  or  others  [d'C.].  Then  and  in  such  case  the  above- 
written  obligation  to  be  void  and  of  no  effect ;  otherwise  to  be  and 
rexiiain  in  fuH  force  and  virtue.  Provided  always  nevertheless,  and 
it  is  hereby  declared,  that  each  of  the  said  [sureties]  is  not  to  be,  nor 
are  his  executors  or  administrators,  to  be,  separately  liable  for  more 
than  [£1000]  parcel  of  the  said  sum  of  [£2000]  mentioned  in  the  said 
above-written  bond  or  obligation.  Provided  also,  that  each  of  the 
said  [sureties]  shall  be  at  liberty  to  put  an  end  to  his  liability  on  the 
above  bond  or  obligation  on  giving  to  the  said  [partners]^  their  execu- 
tors or  administrators,  six  months*  notice  in  writing  of  the  intention 
so  to  do. 

Sealed  and  delivered  by  the  above  bounden  \         A.  B.  (l.  s.) 
A.  B.  and  C.  D.  in  the  presence  of         J  C.  D.  (l.  8. ) 
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until  actual  payment  of  the  said  debt;  and  I  require  you  to  pay  such 
interest  accordingly. 

Dated,  &c. 

(Signed)  A.  B. 

To  Mr. 


Notice  to        To  Mr.  C.  D. 

payrent  to      SiR,— Take  notice,  that,  on  the  day  of  ,  &c.,  the 

mortgagee,  premiges  situate  &c.,  now  in  your  occupation,  and  held  by  you  as 
tenant  under  A.  G.,  of  &c.,  were  duly  conveyed  and  mortgaged  to 
me,  for  securing  the  repayment  of  £  and  interest  after  the  rate 

of  £  per  cent,  at  a  certain  day  now  past,  and  that  such  principal 
sum,  with  an  arrear  of  interest,  is  still  due  and  unpaid  from  the  said 
A.  G.  to  me.  I  therefore  give  you  notice  not  to  pay  any  rent  now 
due,  or  hereafter  to  become  due  from  you,  for  the  said  premises,  to 
the  said  A.  G.,  or  any  other  person  than  to  me,  or  to  whom  I  shall 
appoint,  and  to  pay  the  same  to  me  or  such  person  accordingly. 
Dated  &c. 


8. 

Notice  of         Sir, — Take  notice  that  Messrs.  A.  &  Co.,  of  &c.,  have  deposited  in 

an  equit-     niy  possession,  as  a  lien  and  equitable  mortgage,  certain  deeds  and 

able  mort-   documents  constituting  their  title,  and  evidence  of  their  right,  to  an 

gage  by        estate  situate  &c.,  to  secure  the  repayment  of  £        ,  and  lawful 

deposit.        interest  [and  also  all  further  advances  and  interest  thereupon].     You 

will,  therefore,  take  notice  of  this  my  interest  in  and  claim  upon  this 

estate,  so  that  I  may  at  all  times  retain,  and  have  a  preference 

against,  all  or  any  subsequently-created  interest  or  charge ;   but, 

until  notice  to  the  contrary,  you  are  at  liberty  to  pay  your  rent  to 

Messrs.  A.  &  Co.    Dated  &c. 


9. 

Notice  to         Sir, — Pursuant  to  a  covenant  contained  in  the  indenture  of  lease, 
repair.  executed  by  me  to  you,  bearing  date  on  or  about  the  day  of 

,18  ,1  hereby  give  you  notice,  and  require  you,  to  put  the 
[messuage  or  dwelling-house]  thereby  demised  in  complete  and  sub- 
stantiid  repair,  and  particularly  that  you  [Enumerate  particular 
repairs  watited].    As  witness  my  hand,  this  day  of  , 

18    . 

To  Mr.  CD.  A.  K 
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10. 

SrR, — ^Afl  agent  for  J.  H.,  Esq.,  your  landlord,  and  on  Ms  behalf,  Notice  to 
t  hereby  give  you  notice,  and  require  ^ou  to  quit  and  deliver  up  the  qnit  by 
possession  of  the  messuage  or  dwelling-house  [or  rooms  and  apart-  landlord 
merits,  or  farm,  lands  and  premises^  with  the  appurtenances,  which  to  tenant. 
yoix  now  hold  as  tenant  of  the  said  J.  H.,  in  the  parish  of  , 

in  tbe  county  of  ,  on  the  day  of  next,  [or  at 

the  expiration  of  the  current  year  of  your  tenancy,  which  will  expire 
next  alter  the  end  of  one  half-year  from  the  date  of  this  notice]. 
I>ated  this  day  of  ,  18    . 

To  Mr.  C.  D.  A.  B.,  of  , 

Agent  for  the  above-named  J.  H.,  Esq. 


11. 

Sir, — ^I  hereby  give  you  notice  of  my  intention  to  quit,  and  that  I  Notice  to 
sliall,  on  the  aay  of  next,  ^uit  and  deliver  up  the  quit  by 

possession  of  the  dwelling-house  and  premises,  situate  at  ,  tenant  to 

w^hich  I  now  occupy  as  "tenant  under  you.    Dated  this  d^y  landlord. 

of  ,  18    . 

To  Mr.  C.  D.  A.  B. 


12. 

To  . — ^Whereas,  by  a  certain  indenture  of  lease,  bearing  Notice 

date  &c.,  and  made  between  &c.,  I,  the  said  A.  B.,  for  the  considera-  under  a 
tion  therein  mentioned,  did  demise  and  lease  to  you,  C.  D.,  your  power  to 
executors,  administrators  and  assigns,  a  certain  messuage  &c.,  situate  determine 
&c.,  to  hold  for  the  term  of  twenty-one  years  thence  next  ensuing,  a  lease  for 
determinable  nevertheless  as  therein  and  hereinafter  mentioned  ;  in  twenty-one 
which  said  indenture  is  contained  a  proviso  that  &c.  [State  proviso] :  years  at 
Now  I,  the  said  A.  B.,  in  pursuance  of  the  jpower  given  me  by  the  the  expira- 
said  proviso,  do  hereby  give  you  notice  that  it  is  my  mind  and  inten-  tion  of  the 
tion  to  avoid  and  determine,  and  that  I  do  hereby  avoid  and  deter-  first  seyen 
mine,  the  said  indenture  of  lease,  and  the  demise  therein  contained,  yean. 
at  the  end  of  the  first  seven  years  of  the  said  term  of  twenty-one 
years  thereby  granted.    Dated  this  day  of  ,  18    . 

(Signed)  A.  B. 


13. 

Sib, — ^In  pursuance  of  the  provisions  of  the  statute  14  &  15  Vict.  Notice  of 
c.  25,  s.  3,  1^  C.  T.,  of  &C.,  tenant  of  the  farm  [or  lands]  situate  &c.,  tenant's 
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intention     wbereon  is  erected  [a  granary ||,  which  [granary]  was  erected  by  me 
to  remove    at  my  own  cost  and  expense,  with  the  consent  in  writing  required  by 
building,      the  said  statute,  do  hereby  give  you  notice  that,  at  the  expiration  of 
one  month  from  the  date  hereof,  unless  you  previously  elect  to  pur- 
chase the  same  as  empowered  h^  the  said  statute,  I  shall  remove  the 
said  [granary]  in  manner  authorized  by  the  said  statute.    Dated  &a 

To  A.  B.,  Esq. 


14. 

Notice  of  Sir, — I,  the  undersigned  £.  F.,  as  agent  for,  and  by  the  authority 
landlord's  of,  A.  B.,  Esq.,  your  landlord,  do  hereby,  on  behalf  of  the  said  A.  B., 
•election  to  elect  to  purchase  the  building  specified  in  your  notice  of  &c.  ;  and  I 
purchase  give  you  notice  of  the  choice  of  Mr.  G.  H.,  of  &c.,  to  be  referee  of 
building,      the  said  A.  B.,  to  ascertain  and  determine  the  value  of  the  said 

building,  pursuant  to  the  statute  in  such  case  made  and  provided. 

Dated  &c. 

To  Mr.  C.  T.  E.  P. 


15. 

13'otice  of  Sir, — ^I,  C.  T.  [A.  B.],  of  &c.,  do  hereby  give  you  notice  tbat  I 
lappoint-  have  chosen  Mr.  I.  K.,  of  &c.,  to  be  my  referee  in  the  matters  r^ 
anent  of  f  erred  to  in  my  [your]  notice  to  you  [me],  dated  &c.,  and  given  pur- 
jceferee.        suant  to  tbe  statute  14  &  15  Vict.,  c.  25,  s.  3.     And  I  require  you  to 

choose  a  referee  on  your  part,  agreeably  with  the  provisions  of  the 

said  statute.    Dated  &c. 


To&c. 


C.  T. 
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APPENDIX    A.— STATUTES. 


LICENCES. 


6.  GEO.  IV.  c.  81. 

An  Act  to  repeal  several  duties  payable  on  Excise  licences  in  Oreat 
Britain  and  Ireland^  and  to  impose  other  duties  in  lieu  thereof ; 
and  to  amend  the  laws  for  granting  Excise  licences.  [27th  June,  1S25. 

7.  That  in  every  licence  to-  be  taken   out  under  or  by  authority  of  Contents  of 
this  Act  shall  be  contained  and  set  forth  the  purpose,  trade  or  busi-  licence, 
ness  for  which  such  licence  is  granted,  and  the  true  name  and  place 
of  abode  of  the  person  or  persons  taking  out  the  same,  and  the  true 
date  or  time  of  granting  such  licence,   and,  except  in  the  case  of 
auctioneers,  the  ^ce  at  which  the  trade  or  business  for  which  such 
licence  is  granted  shall  be  carried  on.     Provided  always  that  persons  Partners 
in  partnership,  and  carrying  on  their  trade  or  business  in  one  place  need  not 
and  set  of  premises  only,  shall  not  be  obliged  to  take  out  more  than  take  out 
one  licence  in  any  one  year  for  the  purpose  of  carrying  on  such  trade  more  than 
or  business,  save  and  except  that  each  and  every  person  whatsoever  one  licence, 
exercising  or  carrying  on  the  trade  or  business  of  an  auctioneer,  or  except 
acting  as  such,  shall  take  oi^t  a  separate  and  distinct  licence  for  that  auctioneers, 
purpose,  anything  herein  contained  to  the  contrary  thereof  notwith- 
standinc. 

10.  That  no  one  licence  taken  out  under  or  by  authority  of  this  No  one 
Act  by  any  person  or  persons,  except  auctioneers  and  maltsters,  shall  licence  to 
authorize  or  empower  such  person  or  persons  to  exercise  or  carry  on  authorize 
the  trade  or  business  mentioned  in  such  licence  in  more  than  one  any  person, 
separate  and  distinct  set  of  premises,  such  premises  being  all  adjoin-  except 
ing  or  contiguous  to  each  other,  and  situate  in  one  place,  and  held  auctioneers 
together  for  the  same  trade  or  business,  and  of  which  he,  she  or  they  and  malt- 
shall  have  made  lawful  entry  to  exercise  or  can^  on  therein  his,  her  sters 
or  their  trade  or  business  as  aforesaid  at  the  time  of  granting  such  subject  to 
licence ;  but  that  a  separate  and  distinct  licence  shall  be  taken  out  the  lowest 
by  all  and  every  such  person  or  persons  as  aforesaid,  except  as  afore-  rate  of 
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duty,  to 
carry  on 
his  trade 
in  more 
than  one 
separate 
and  dis- 
tinct set  of 
pi-emises. 


No  licence 
necessary 
for  sale 
whilst 
goods  are 
in  the 
import 
warehouse. 


Licences 
taken  out 
by  brewers 
and  dis- 
tillers, and 
by  pub- 
licans as 
retailers  of 
beer, 
spirits  or 
foreign 
wine,  or 
sweets  or 
made 
wines,  or 
mead  or 
metheglin, 
shall 
expire  on 
the  10th 
of  October 
in  each 
year,  and 
all  other 
licences  on 
the  5th 
day  of 
July,  to  be 


said,  to  exercise  or  carry  on  his,  her  or  their  trade  or  business  as 
aforesaid  at  or  in  any  other  or  different  premises  than  as  before  men- 
tioned :  Provided  always  that,  where  the  amount  or  rate  of  any  sucli 
licence  shall  depend  upon  the  quantity  of  goods  made  or  manu- 
factured by  the  person  or  persons  to  whom  the  same  is  granted,  such 
quantity  shall  be  computed  from  the  respective  goods  only  made  or 
manufactured  by  such  person  or  persons  at  the  premises  in  respect  of 
which  such  licence  is  granted,  and  shall  not  include  goods  made  or 
manufactured  by  such  person  or  persons  at  any  other  or  different 
premises  for  which  a  separate  and  distinct  licence  is  required  as 
above  mentioned. 

12.  That  it  shall  not  be  necessary  for  any  person  or  persons  to 
take  out  an  excise  licence  for  the  sale  of  any  foreign  goods  or  com- 
modities for  the  sale  of  which  in  any  manner  an  excise  licence  is 
required  by  this  Act,  whilst  such  goods  or  conunodities  shall  be  or 
remain  in  the  warehouse  or  warehouses  in  which  the  same  shall  have 
been  deposited,  lodged  or  secured  according  to  law  before  payment  of 
duty  upon  the  importation  thereof,  anything  in  this  or  any  other  Act 
to  the  contrary  thereof  in  any  wise  notwithstanding.  Provided 
always  that  every  such  sale  shall  be  of  not  less  than  one  entire  cask  or 
package  of  the  liquors  or  goods  so  warehoused,  and  be  made  to  one 
person  or  to  persons  carrying  on  trade  or  business  in  partnership. 

16.  That  from  and  after  the  5th  day  of  June,  1825,  all  excise 
licences  taken  out  in  the  United  Kingdom  by  any  brewer  or  brewers 
of  beer,  or  by  any  distiller  or  maker,  distillers  or  makers,  of  low 
wines  or  spirits,  or  by  any  person  or  persons  who  shall  be  duly 
authorized  by  justices  of  the  peace  to  keep  a  common  inn,  alehouse 
or  victualling  house,  and  who  shall  take  out  a  licence  for  selling  beer, 
cyder  or  perry  by  retail,  to  be  drank  or  consumed  in  the  house  or 
premises,  or  for  selling  spirits  or  foreign  wine,  or  sweets  or  made 
wines,  or  mead  or  metheglin,  by  retail,  under  or  by  virtue  of  this 
Act  or  any  other  law  or  laws  of  excise  (except  any  licence  or  licenses 
theretofore  granted,  and  which  shall  be  then  in  force  and  unexpired) 
shall  continue  and  be  in  force  from  the  day  of  the  date  of  such 
licences  respectively  until  the  10th  day  of  October  following,  on 
which  day  m  each  year  all  such  licences,  except  as  aforesaid,  shall 
expire ;  and  that  all  other  excise  licences  throughout  the  United 
Kingdom,  except  those  above  specified,  and  except  as  above  excepted, 
shall  continue  and  be  in  force  from  the  day  of  the  date  of  such 
licences  respectively  until  the  5th  day  of  July  following,  on  which 
day  in  each  year  all  such  licences  as  last  aforesaid,  except  as  afore- 
said, shall  expire ;  and  all  and  every  person  or  persons  who  shall 
have  taken  out  any  such  licence  as  aforesaid,  and  who  shall  wish  or 
intend  to  continue  the  trade  or  business  for  which  such  licence  was 
granted  for  any  longer  space  of  time,  shall  take  out  a  fresh  licence 
for  the  year  following,  to  expire  on  one  of  such  days  as  hereinbefore 
mentioned,  according  to  the  nature  of  the  licence  by  him,  her  or 
them  taken  out,  and  shall  so  renew  the  same  from  year  to  year,  so 
long  as  he,  she  or  they  shall  continue  such  trade  or  business,  and 
shall  pay  in  each  and  every  such  case  the  duty  thereupon  impo(B^  at 
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sucli  time  and  place  as  hereinbefore  mentioned ;  and  every  such  per-  receiTed 
son  or  persons  shall  in  every  such  case  as  aforesaid  give  notice  in  yearl}',  and 
writini;;,  at  least  twenty-one  days  before  the  expiration  of  the  current  notice  for 
licence  to  him,  her  or  them  before  granted,  of  such  his,  her  or  their  renewal 
intention  to  continue  the  trade  or  business  fur  which  such  licence  giren  by 
was  before  granted,  to  the  collector  or  supervisor  or  other  person  or  tiie  trader 
persons  authorized  to  grant  licences  for  the  district  or  place  at  which  twenty-one 
such  trade  or  business  shall  be  carried  on  ;  and  in  cases  where  the  days  at 
excise  licence  is  so  renewed  as  aforesaid,  and  such  notice  as  aforesaid  least  before 
shall  have  been  given,  the  new  licence  shall  bear  date  from  the  day  the  expira- 
or  date  of  the  expiration  of  the  current  licences  before  granted  ;  but  tion  of  his 
in  cases  where  such  notice  shall  not  have  been  given  as  aforesaid,  and  carrent 
in  all  other  cases  than  as  aforesaid,  the  licence  shall  bear  date  from  licence  ; 
the  day  of  the  date  of  the  application  made  for  such  licence,  although  e^ery  such 
and  notwithstanding  any  such  licence  may  be  delivered  at  any  day  licence  to 
subsequent  to  the  date  of  such  application.  bear  date 

21.  That  upon  the  death  of  any  person  or  persons  licensed  under  or  from  the 
by  virtue  of  this  act  or  any  law  or  laws  of  excise,  or  upon  the  re-  expiration 
moval  of  any  such  person  or  persons  from  the  bouse  or  premises  at  of  the 
which  he,  she  or  they  were  autuorized  by  such  licence  to  exercise  or  former 
carry  on  the  trade  or  business  mentioned  in  such  licence,  it  shall  and  licence, 
may  be  lawful  for  the  person  and  persons  authorized  to  grant  licences  when 
to  authorize  and  empower,  by  indorsement  on  such  licence,  or  other-  regularly 
wise,  as  the  commissioners  of  excise  shall  direct,   the  executors  or  renewe.I, 
administrators,  or  the  wife  or  child,  of  such  deceased  person,  or  the  and  when 
assignee  or  assigns  of  such  person  or  persons  so  removing  as  aforesaid,  afterwards 
who  shall  be  possessed  of  and  occupy  the  house  or  premises  before  or  other- 
used  for  such  purpose  as  aforesaid,  in  like  manner  to  exercise  or  carry  wise 
on  the  same  trade  or  business  mentioned  in  such  licence,  in  or  upon  granted, 
the  same  house  or  premises  at  which  such  person  or  persons  as  afore-  from  the 
said  deceased  or  removing  as  before  mentioned,  by  virtue  of  such  date  of  the 
licence  to  him,  her  or  them  in  that  behalf  granted,  exercised  or  appli- 
carried  on  such  trade  or  business,  for  and  during  the  residue  of  the  cation. 
term  for  which  such  licence  was  originally  granted,  without  taking  licence 
out  any  fresh  licence  or  payment  of  any  additional  duty  or  any  fee  ^^^  -^ 
thereupon,  for  the  residue  of  such  term  and  until  expiration  thereof.  transfeiTed 
Provided  always  that  a  fresh  entry  of  the  premises  at  which  such  ^  ^j^^ 
trade  or  business  shall  continue  to  be  so  exercised  or  carried  on  as  executors 
aforesaid  shall  thereupon  be  made  by  and  in  the  name  or  names  of  ^^£g  q\^{\({ 
the  person  or  persons  to  whom  such  authority  as  aforesaid  shall  be  ^j.  jJaijniee 
granted  ;  and  provided  also  that  no  such  authority  as  aforesaid  shall  q£  ^j^^ 
be  granted  for  the  sale  of  beer,  cyder  or  perry,  or  sweets^  or  made  wines  person 
or  sweetSf  mead  or  metheglin,  by  retail,  to  be  drank  or  consumed  {jcensed  • 
in  or  upon  the  house  or  premises  for  which  the  original  licence  was  -^^^  jj^  ^^^ 
grantea,  except  and  in  such  cases  where  a  proper  certificate,  granted  ^j^g^  ^f 
and  given  by  a  justice  of  the  peace  or  magistrate,  or  other  competent  retailing 
person  according  to  the  law,  made  after  the  death  or  removal  of  the  ^j^^j.  ^  ^e 
former  occupier  or  occupiers  of  the  premises  shall  have  taken  place,  consumed 
shall  be  produced,  approving  of  the  person  or  persons  to  whom  such  ^^p^^  ^j^^ 
certificate  shaU  be  granted  or  given  as  aforesaidL  premises 
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not  without      25.  That  all  and  every  person  or  persons  in  the  United  Kingdom 
certificate     required  by  any  law  or  laws  of  excise  to  make  entry  of  his,  her  or 
of  a  magis-  their  premises  in  order  to  carry  on  therein  any  trade  or  business  for 
trate.            which  an  excise  licence  is  required,  and  who  shall  have  taken  out 
Parties         ^^^^  licence,  shall  paint  or  cause  to  be  painted,  or  shall  place  and  fix, 
licensed  to   ^°  letters  publicly  visible  and  legible  and  at  least  one  inch  long,  in  and 
put  up         upon  his,  her  or  their  entered  premises  his,  her  or  their  names  re- 
over  their    spectively  at  full  length,  or,  where  there  are  partners  or  more  than 
piemises      ^^^  person  engi^ed  in  carrying  on  jointly  the  same  trade  or  business, 
their            ^^^  name  or  styte  of  the  firm  or  partnership,  and  after  such  name  or 
names  and   names  the  word  *' licensed,"  adding  thereto  the  words  necessary  to 
trades  ;         express  the  purpose,  or  trade,  or  business,  for  which  such  licence  has 
penalty        heen  panted  ;  and  such  person  or  persons  shall  cause  such  letters  to 
for  not         ^^  pamted,  or  placed  and  fixed,  in  some  conspicuous  place  on  the 
doing,  or      outside  of  the  front  of  his,  her  or  their  said  premises,  over  the  priu- 
unlicensed   cipal  outward  door  or  gate,  or  entrance  door,  thereto,  and  not  more 
persons        ^^^n  three  feet  from  the  top  of  such  outward  door  or  gate,  or  entrance 
doing,  the    ^^^^  i  ^^^  ^^  ^^Y  ^^^^  person  or  persons  as  aforesaid  shall  not  paint, 
same  *  £20.  ^^  place  and  fix,  such  letters  as  aforesaid,  or  shall  not  preserve  and 
keep  the  same  so  painted,  placed  and  fixed,  or  shall  not  repaint  or 
renew  the  same  as  often  as  necessity  shall  require  for  the  purpose  of 
keeping  the  same  in  good  order  and  condition,  during  the  continuance 
of  his,  her  or  their  licence,  he,  she  or  they  shall  forfeit  for  every  such 
offence  the  sum  of  twenty  pounds ;  and  if  any  person  or  persons  not 
being  licensed  to  exercise  or  carry  on  any  trade  or  business  for  which 
a  licence  is  required  by  this  act,  shall  put  or  have  any  such  letters 
as  aforesaid  upon  his,  her  or  their  premises,  or  any  letters  import- 
ing that  he,  she  or  they  does  or  ao  exercise  or  carry  on  any  such 
trade  or  business,  or  is  or  are  licensed  so  to  do,  all  and  every  such 
person  or  persons  shall  for  every  such  offence  forfeit  the  stun  of  twenty 
pounds. 
Penalty  on       28.  That  if  any  person  or  persons  licensed  to  exercise  or  carry  on 
licensed       any  trade  or  business,  or  make  or  sell  any  goods,  for  which  an  excise 
persons  not  licence  is  required,  shall  not  produce  and  deliver  such  licence  to  be 
producing    I'cad  and  examined  by  any  omcer  or  officers  of  excise  within  a  reason- 
their            able  time  after  such  officer  or  officers  shall  demand  the  production 
licence  on    thereof,  such  person  or  persons  shall  for  each  and  every  such  offence 
demand  of   forfeit  the  sum  of  twenty  pounds. 
officer, 
£20.  ■ 

8  &  9  VICT.  c.  15. 

An  Act  to  repeal  the  Duties  of  Excise  on  Sales  by  Auction,  and  to  impose 
a  new  Duty  on  the  Licence  to  he  taken  out  by  all  Auctioneers  in  the 
United  Kingdom,  [8th  May,  1845.] 

By  this  act. 
After  reciting  that  by  6  Geo.  IV.  c.  81,  a  certain  duty  of  excise  is 
imposed  for  and  upon  every  licence  to  be  taken  out  by  every  persou 


STATUTES.  3<S7 

'ezercisiDg  or  carrying  on  the  trade  or  business  of  an  auctioneer,  or 
selling  any  goods  or  chattels,  lands,  tenements  or  hereditaments  by 
auction ;  and  by  a  regulation  in  the  said  last-recited  act,  and  by 
•certain  other  acts  relating  to  the  duties  of  stamps,  auctioneers  are 
required  in  certain  cases  to  take  out  separate  and  distinct  licences  for 
^elliag  particular  goods  and  chattels  by  auction,  in  addition  to  their 
auctioneer's  licence ;  and  that  certain  duties  of  excise  upon  the  pur- 
chase-money arising  or  payable  by  virtue  of  any  sale  at  auction  in 
Great  Britain  and  Ireland  are  imposed  and  regulated  by  several  acts, 
that  is  to  say,  by  43  G«o.  III.  c.  69,  45  Geo.  III.  c.  30,  64  Geo.  III. 
c.  82,  55  Geo.  III.  c.  142,  and  by  several  other  acts  for  altering  or 
amending  the  said  recited  acts  or  some  of  them  ;  and  that  it  ia 
expedient  that  the  said  last-mentioned  duties  and  all  duties  now 
imposed  upon  or  for  or  in  respect  of  auctioneers  or  auctions,  and  all 
acts,  clauses,  provisions  and  regulations  now  in  force  relating  thereto, 
should  cease,  save  and  except  as  after  mentioned  : 

It  is  enacted : — 

1.  That  from  and  after  the  passing  of  this  act  the  said  last  men-  Duties  on 
iioned  duties  and  all  duties  of  excise  now  payable  in  Great  Britain  or  sales  by 
Ireland  upon  or  for  or  in  respect  of  auctioneers  and  auctions  or  sales  anctiou 
by  auction,  and  all  and  every  act  or  acts  of  excise,  and  all  clauses,  repealeil 
provisions,  exemptions,  penalties  and  things  in  any  act  of  excise  in 

force  in  Great  Britain  and  Ireland  respectively  at  or  immediately 
before  the  passing  of  this  act,  relating  to  auctions  or  to  duties  on 
sales  by  auction,  or  to  any  auctioneers,  save  only  such  clauses,  pro- 
visions, penalties,  matters  and  things  as  are  contained  in  the  said 
recited  act  6  Geo.  IV.  c.  81,  and  are  not  repealed  or  altered  by  this 
act,  are  hereby  repealed  [except  for  the  purpose  of  recovering  duties, 
fines,  &c.,  or  allowing  exemptions  which  have  been  incurred  or  become 
due  or  allowable  before  the  passing  of  the  act]. 

2.  That  from  and  after  the  passing  of  this  act  there  shall  be  raised,  -^^^  ^^^.^y 
levied,  collected  and  paid  to  Her  Majesty,  her  heirs  and  successors,  q^  ^^g. 
in  lieu  of  all  duties  now  imposed  on  licences  to  be  taken  out  by  tioncers' 
auctioneers  throughout  the  United  Kingdom,  the  following  annual  licences 
sum  or  duty  of  excise,  that  is  to  say :  for  and  upon  every  licence  to  be  throa<»h- 
taken  out  by  every  person  exercising  or  carrying  on  the  trade  or  q^^  ^^q 
business  of  an  auctioneer  in  any  pai-t  of  the  United  Kingdom,  the  xjaited 
sum  of  ten  pounds.  Kint^dom 

3.  That  the  said  duty  hei-eby  imposed  shall  be  under  the  manage-        " 
ment  of  the  commissioners  of  excise  {a)  and  shall  be  collected,  paid  -^^^^  ^"*-^ 
and  accounted  for  in  the  same  manner  as  other  the  duties  of  excise  ^^  ~^ 
and  shall  be  charged,  raised,  levied,  sued  for  and  paid  under  the  ^^^^^  *"c 
provisions  of  this  act,  and  the  general  or  special  provisions,  clauses,  ^^^-'^ftge- 
enactments,  regulations,  pains,  penalties  and  forfeitures  contained  in  ^^^  of 
any  act  or  acts  relating  to  the  collection  and  management  of  the  *"®  *:^™* 
revenue  of  excise ;   and  all  penalties  by  this  act  imposed  shall  be  JJ^issionei-s 

of  excise. 

{rt)  Now  of  the  Commissioners  of  Inland  Revenue  ;  12  &  13  Vict.  c.  1. 
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Licences  to 
be  taken 
out,  and  to 
be  renewed 
annually. 


Auction 
licence  not 
necessary 
in  certain 
cases. 


prosecuted,  recovered  and  applied  as  any  other  penalties  under  the 
laws  of  excise. 

4.  That  every  person  who  exercises  or  carries  on  the  trade  or  busi- 
ness of  an  auctioneer  or  who  acts  in  such  capacity  at  any  sale  or  roup, 
and  every  person  who  sells  or  offers  for  sale  any  goods  or  chattels, 
lands,  tenements  or  hereditaments,  or  any  interest  therein,  at  any 
sale  or  roup  where  any  person  or  persons  become  the  purchaser  of 
the  same  by  competition  and  being  the  highest  bidder,  either  by 
being  the  single  bidder,  or  increasing  upon  the  biddings 'made  by 
others,  or  decreasing  on  sums  named  by  the  auctioneer  or  person 
acting  as  auctioneer,  or  other  person  at  such  sale,  or  by  any  other 
mode  of  sale  by  competition,  shall  (except  as  hereinafter  in  this  act 
mentioned)  be  deemed  to  carry  on  the  trade  or  business  of  an  auc- 
tioneer and  shall  be  required  to  take  out  such  licence  as  by  this  act 
directed  ;  and  every  such  licence  shall  be  renewed  annually  ten  days 
at  least  before  the  expiration  thereof,  on  the  fifth  day  of  July  in  each 
and  every  year  ;  and  every  auctioneer  having  had  such  a  licence  who 
continues  to  carr\'  on  the  trade  or  business  of  an  auctioneer  in  the 
year  next  ensuing  the  expiration  thereof,  and  omits  to  renew  the 
same  as  aforesaid,  and  every  person  who  carries  on  the  trade  or  busi- 
ness of  an  auctioneer  as  aforesaid,  without  taking  out  such  licence  as 
by  this  act  directed,  shall  (except  as  hereinafter  in  this  act  men- 
tioned) forfeit  one  hundred  pounds :  Provided  always  [that  auc- 
tioneers who  have  licences  in  force  at  the  passing  of  this  act,  and 
which  licences  do  not  expire  until  the  fifth  day  of  July  now  next 
ensuing,  shall  not  be  required  to  take  out  the  licence  by  this  act 
directed  for  the  purpose  of  carrying  on  the  business  of  an  auctioneer, 
until  ten  days  before  the  expiration  of  their  current  licences,  but  that 
every  such  auctioneer  may,  at  any  time  within  the  last  quarter  of 
the  current  year,  to  expire  on  the  said  fifth  day  of  July,  take  out  the 
licence  by  this  act  directed,  on  payment  of  a  fourth  pait  of  the  du^ 
imposed  on  such  last-mentioned  licence  ;  but  (b)]  that  on  every  such 
licence  taken  out  after  the  said  fifth  day  of  July,  at  whatever  period 
of  the  year,  the  full  duty  of  excise  by  this  act  imposed  shall  be  paid, 
any  other  act  or  acts  to  the  contrary  thereof  notwithstanding. 

5.  That  it  shall  not  be  necessary  for  any  person  selling  any  goods 
or  chattels  by  auction  in  any  of  the  cases  hereinafter  mentioned  to 
take  out  the  licence  by  this  act  required :  Any  person  selling  any 
goods  or  chattels  by  auction  under  a  distress  for  non-payment  of  rent 
or  tithes  to  less  amount  than  twenty  pounds  ;  or  under  authority  of 
6  Geo.  IV.  c.  48 ;  6  &  7  Will.  IV.  c.  75  (c) ;  7  Will.  IV.  &  1  Vict, 
c.  43  (c) ;  7  Will.  IV.  &  1  Vict.  c.  41,  or  under  authority  of  any  other 
act  or  acts  of  Parliament  now  in  force  in  which  the  like  exemption  as 
by  the  act  specified  is  given  to  the  proper  ofiicer  of  court  executing 
the  process  of  such  court  to  sell  the  effects  seized  by  him  by  auction, 
without  taking  out  or  having  any  licence  as  an  auctioneer,  pro- 
vided the  sum  for  which  such  process  is  enforced  is  under  twenty 
pounds  (c). 

(b)  The  words  in  brackets  are  repealed :  Statute  Law  lloviiiou  Act,  1S7.5. 
{€)  See  note  (j),  p.  11,  ante. 
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6  {d).    That  so  much  of  the  said  recited  act  of  6  Geo.  IV.  c.  81,  6  Geo.  4, 
as  enacts  '*  that  every  person  exercising  or  carrying  on  the  trade  or  c.  81,  s.  8, 
business  of  an  auctioneer,  or  selling  any  coods  or  chattels,  lands,  repealed, 
tenements  or  hereditaments  by  auction  shall,  over  and  above  any  and  one 
licence  to  him  or  her  granted  as  an  auctioneer,  take  out  such  licence  excise 
as  is  required  by  law  to  deal  in  or  retail,  or  to  vend,  trade  in  or  sell  licence 
&ny  goods  or  conmiodities  for  the  dealing  in  or  retailing  or  vending,  to  be  suf- 
trsiding  in  or  selling  of  which  an  excise  ficence  is  specially  required,  ficient. 
before  he  or  she  shall  be  permitted  or  authorized  to  sell  such  goods  or 
conmiodities  by  auction  ;  and  if  any  such  person  shall  sell  any  such 
goods  or  commodities  as  aforesaid  by  auction  without  having  taken 
out  such  licence  as  aforesaid  for  that  purpose,  he  or  she  shall  be 
subject  and  liable  to  the  penalty  in  that  behalf  imposed  upon  persons 
dealing  in  or  retailing,  vending,  trading,  or  selling  any  such  goods  or 
commodities  without  licence,  notwithstanding  any  licence  to  him  or 
her  before  granted  as  aforesaid  for  the  purpose  of  exercising  or  carry- 
ing on  the  trade  or  business  of  an  auctioneer,  or  selling  any  goods  or 
chattels,  lands,  tenements  or  hereditaments  by  auction,  anything 
herein  contained  to  the  contrary  notwithstanding,"  together  with 
the  proviso  thereto  attached,  and  so  much  of  any  other  act  or  acts  of 
parliament  by  which  it  is  required  that  a  separate  and  distinct 
licence  shall  be  taken  out  by  any  auctioneer  selling  by  auction 
gold  or  silver  plate  or  patent  medicines,  or  any  other  articles,  are 
hereby  repealed ;  and  any  auctioneer  having  at  the  time  in  force  a 
licence  on  which  the  duty  under  the  provisions  of  this  act  has  been 
paid  may  sell  by  auction  any  such  property,  goods  or  commodities, 
without  taking  out  any  other  licence  in  such  respect,  any  other  actor 
acts  to  the  contrary  thereof  notwithstanding. 

7.  That  every   auctioneer,   before  beginning  any  auction,  shall  Auctioneer, 
affix  or  suspend,  or  cause  to  be  affixed  or  suspended,  a  ticket  or  board  before  he 
containing  his  true  and  full  christian  and  surname  and  residence,  gi^ji  corn- 
painted,   printed  or  written  in  large  letters,  publicly  visible  and  mence  any 
legible,  in  some  conspicuous  part  of  the  room  or  place  where  the  g^je,  shall 
auction  is  held,  so  that  all  persons  may  easily  read  the  same,  and  suspend  or 
shall  also  keep  such  ticket  or  board  so  affixed  or  suspended  during  gj^^  ^ 
the  whole  time  of  such  auction  being  held ;  and  if  any  auctioneer  ticket  or 
begins  any  auction,  or  acts  as  auctioneer  at  any  auction,  in  any  room  board  Con- 
or place  where  his  name  and  residence  is  not  so  painted  or  written  on  taining  his 
a  ticket  or  board  so  affixed  or  suspended,  and  kept  affixed  or  sus-  f^\\  Chris- 
pended  as  aforesaid,  he  shall  forfeit  for  every  such  ofifence  the  sum  of  tian  name 
twenty  pounds.  and  sur- 

8.  That,  if  any  person  acting  as  an  auctioneer,  and  by  this  act  Qame  and 
required  to  take  out  a  licence  as  a  person  exercising  or  carrying  on  place  of 
the  trade  or  business  of  an  auctioneer,  does  not  at  the  time  of  any  residence, 
sale  by  auction,  on  demand  of  any  officer  of  excise  or  customs,  or    . 

any  officer  of  stamps  and  taxes,  produce  and  show  to  such  officer  a  J^^'*^  ^ 
proper  licence  to  him  granted  under  this  act,  and  then  in  force,  or  ^^]?* 

(d)  This  section  is  repealed,  so  far  as  it  relates  to  the  repeal  of  part  of 
6  Geo.  IV.  c.  81 :  Stat.  Law  Eev.  Act,  1875. 
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<?emancl,  or 
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imprison- 
ment. 


does  not  immediately  deposit  with  such  officer  the  sum  of  tea 
pounds,  every  such  person  may  be  arrested  and  detained  by  any 
officer  of  the  peace,  as  hereinafter  mentioned ;  and  every  officer  of  th& 
peace  shall,  at  the  request  of  any  such  officer  as  first  aforesaid,  at- 
the  termination  of  such  sale,  or  sooner,  if  convenient,  arrest  and 
convey  such  person  before  some  one  of  Her  Majesty's  justices  of  the 
peace  of  the  county  or  place  where  such  sale  has  been  held,  and  such 
justice  shall  examine  into  the  fact  or  facts  charged,  and,  upon  proof, 
either  by  confession  of  .the  party  offending,  or  by  the  oath  of  one  or 
more  credible  witness  or  witnesses  (which  oath  the  said  justice  is. 
hereby  empowered  to  administer),  that  the  person  so  brought  before 
him  did  act  as  an  auctioneer  as  aforesaid,  and  did  not  prepuce  such 
licence,  or  deposit  such  sum  of  money  as  aforesaid,  shall,  by  warrant 
under  his  hand,  commit  such  offender  to  the  common  gaol  or  house  of 
correction  for  the  county  or  place  where  the  said  sale  lias  been  held, 
for  any  time  not  exceeding  one  calendar  month  from  the  day  of  such 
commitment ;  and  no  such  imprisonment,  nor  the  deposit  of  such 
sum  of  money  as  aforesaid,  shall  in  any  manner  prejudice  or  affect 
any  proceedings  afterwards  instituted  for  recovery  of  the  penalty 
incurred  by  such  persou  for  acting  as  an  auctioneer  at  such  sale  as 
aforesaid  without  tne  licence  by  this  act  directed  ;  but  if  any  person 
having  so  deposited  such  sum  of  money  as  aforesaid,  at  any  time 
before  the  expiration  of  one  week  from  the  date  of  such  sale  as 
aforesaid,  produces  to  the  officer  with  whom  he  deposited  the  same  a. 
proper  licence  to  him  granted  and  in  force  as  an  auctioneer  before  and 
at  such  sale,  every  such  officer  shall  immediately  thereupou  repay  to 
such  persou  the  full  sum  so  deposited  with  him  ;  if  otherwise,  every 
such  officer  shall,  at  the  expiration  of  the  said  week,  account  for  all 
such  money  to  the  commissioners  of  excise,  or  such  person  as  they  may 
appoint  to  receive  the  same. 


Persons 
appraibing 
property 
for  hire  to 
be  deemed 
appraisers. 


46  GEO.  in.  c.  43. 

An  act  for  granting  to  His  Majesty  certain  stamp  dittirs  on  ajyinaiie- 
ments  (e)  and  on  licences  to  ajtiiraisers  (/)  in  Great  Britain. 

[5  May,  1806.] 

4.  That  every  person  who  shall  value  or  appraise  any  estate  or 
property,  real  or  personal,  or  any  interest,  in  possession  or  reversion, 
remainder  or  contingency,  in  any  estate  or  property,  real  or  personal, 
or  any  goods,  merchandise  or  effects,  of  whatsoever  kind  or  de- 
scription the  same  may  be,  for  or  in  expectation  of  any  hire,  gain,  fee 
or  reward  or  valuable  consideration  to  be  therefor  paid  him  shall  be 
deemed  and  taken  to  be  an  appraiser  within  the  provisions  of  this 
act  to  aU  intents  and  purposes. 

(e)  See  now,  post^  pp.  406,  423. 

If)  The  duty  on  the  licence  is  now  an  excise  duty  :  27  &  23  Vict.  c.  66, 
8.  b. 
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[5.  Appraisers  shall  take  out  aDnual  licences  from  5th  July,  to  be 
granted  by  commissioners  of  stamps  &a] 

6.  That  from  and  after  the  5th  day  of  July,  1806,  no  person  shall  Penalty  on 
appraise  or  value  any  estate,  of  property  or  effects,  real  or  personal,  unlicensed 
or  any  interest,  in  possession  or  reversion,  remainder  or  expectancy,  persons 
in  any  estate  or  property,  real  or  personal,  for  or  in  expectation  of  appraising, 
hire  or  reward,  without  being  so  Ucensed  as  aforesaid,  on  pain  of  £50. 
forfeiting  for  every  such  offence  the  sum  of  tifty  pounds. 

7.  Provided  always  that  all  persons  who  shall  be  duly  licensed  Auction- 
according  to  law  to  act  as  auctioneers  shall  and  may  act  as  appraisers,  ^^  ^^7 
without  taking  out  any  other  licence  in  pursuance  of  this  act,  any-  licensed 

thing  in  this  act  contained  to  the  contrary  notwithstanding.  ^^"^J  ^^  ^ 

appraisers, 

without 
8  &  9  VICT.  c.  76.  ^i<^«°°«- 

An    act  to   i)icrease    tJie  stamp  {g)  duty  payable  mi    licences  to  ap' 
praisers,  dx,  [4th  August,  1845.] 

1.  That  from  and  after  the  passing  of  this  act  the  said  duty  now  Stamp 
payable  in  Great  Britain  and  Ireland  respectively  under  or  by  virtue  duty  on 
of  the  said  several  recited  acts,  or  any  of  them,  for  or  in  respect  of  a  appraisera' 
licence  to  use  and  exercise  the  calling  or  occupation  of  an  appraiser  licences 
shall  cease  and  determine,  and  the  same  is  hereby  repealed ;  and  that  repealed 
in  lieu  thereof  there  be  granted,  raised,  levied,  collected  and  paid  in  ^^  ^^ 
Great  Britain  and  Ireland  respectively  unto  and  for  the  use  of  Her  increased 
Majesty,  her  heirs  and  successors,  the  duty  of  £2  for  and  in  respect  duty 
of  a  licence  to  use  and  exercise  the  calling  or  occupation  of  an  thereon 
appraiser,  to  be  taken  out  yearly  by  every  person  (except  a  licensed  granted 
auctioneer  {h) ),  who  shall  exercise  the  said  calling  or  occupation  of  in  lieu 
an  appraiser,  or  who,  for  or  in  expectation  of  any  gain,  fee  or  reward, 
shall  make  any  appraisement  or  valuation  chargeable  by  law  with  any 
stamp  duty. 


24  &  25  VICT.  c.  21. 


An  act  for  granting  to  Her  Majesty  certain  duties  of  excise  and  stamps. 

[28th  June,  1861.] 

9.  Persons  going  from  town  to  town,  or  to  other  men's  houses,  Persons 
carrying  to  seU,  or  exposing  to  sale,  any  goods,  wares  or  merchandise,  seeking 
or  carrying  and  exposing  samples  or  patterns  of  any  goods,  wares  or  orders  for 
merchandise  to  be  afterwards  delivered,  shall  be  deemed  to  be  and  goods  at 
shall  be  trading  persons  within  the  meaning  of  this  act  and  of  the  other  men'c 
acts  now  in  force  relating  to  hawkers,  pedlars  and  petty  chapmen,  bouses 
and  shall  be  subject  and  liable  to  all  the  duties,  provisions,  regula-  gb^n  be 
tions,  pains    and    penalties  in  and  by  the  said  acts  imposed  or  deemed 

hawkcrd. 

(g)  See  preceding  note. 

(A)  Add,  "  or  house  agent'* :  24  &  26  Vict.  c.  21,  a.  11. 
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Who  shall 
be  deemed 
house 
agents  and 
required  to 
be  licensed 
as  such. 


Excep' 
ions. 


contained,  as  if  the  same  were  herein  repeated  and  re-enacted  with 
reference  to  the  persons  and  matters  and  things  aforesaid. — Provided 
that  nothing  herein  contained  shall  extend  to  subject  commercial 
travellers  or  other  persons  to  the  duties  and  provisions  of  the  said 
acts  by  reason  merely  of  their  selling  or  seeking  orders  for  goods, 
wares  or  merchandise  to  or  from  persons  who  are  dealers  therein,  and 
who  buy  to  sell  again,  nor  to  persons  licensed  by  the  excise  to  deal 
in  spirits,  wine  or  beer,  or  to  the  agents  of  such  last-mentioned 
persons,  nor  to  persons  who  are  the  real  workers  or  makers  of  any 
goods  or  wares,  or  the  servants  of  such  persons,  seeking  orders  for  any 
of  such  goods  or  wares. 

10.  Every  person  who,  as  an  agent  for  any  other  person,  shall,  for 
or  in  expectation  of  fee,  gain  or  reward  of  any  kind,  advertise  for 
sale  or  for  letting  any  furnished  house,  or  part  of  any  furnished  house, 
or  who  shall  by  any  public  notice  or  advertisement,  or  by  any  inscrip- 
tion in  or  upon  any  house,  shop  or  place  used  or  occupied  by  him,  or 
by  any  other  ways  or  means,  hold  himself  out  to  the  public  as  an 
agent  for  selling  or  letting  furnished  houses,  and  who  shall  let  or  sell, 
or  agree  to  let  or  sell,  or  make  or  offer,  or  receive  any  proposal  or  in 
any  way  negotiate  for,  the  selling  or  letting  of,  any  furnisned  house, 
or  part  of  any  furnished  house,  shall  be  deemed  to  be  a  person  using 
ana  exercising  the  business,  occupation  and  calling  of  a  house  acent 
within  the  meaning  of  this  act  and  the  schedule  (B)  hereto,  and  shall 
be  licensed  accordingly.  Provided  that  no  person  shall  be  deemed 
to  be  such  house  agent  by  reason  of  his  letting,  or  agreeing  or  offer- 
ing, to  let,  or  in  any  way  negotiating  for  the  letting  of,  any  house  not 
exceeding  the  annual  rent  or  value  of  £25.  Provided  also  that  any 
story  or  flat  rated  and  let  as  a  separate  tenement  shall  be  considered 
to  be  a  house  for  the  purpose  of  this  enactment. 

13.  Provided  always  toat  this  act  shall  not  extend  to  require  any 
agent  employed  in  the  management  of  landed  estates,  or  any  attorney, 
smicitor,  proctor,  writer  to  tne  signet,  agent  or  procurator  admitted 
in  any  court  of  law,  or  any  conveyancer  who  shall  as  such  have 
taken  out  his  annual  certificate,  or  any  auctioneer  or  appraiser 
having  in  force  a  licence  as  such,  to  take  out  a  licence  under  this  act 
as  a  house  agent. 


Exemption 
from 
licence 
duty  of 
persons 
dealing  in 
wine  and 


23  &  24  VICT.  c.  113. 

An  ad  {among  other  things)  to  repeal  the  exemption  from  licence  duty 
of  persons  dealing  in  foreign  wine  and  spirits  in  bond,  <tc. 

[28th  August,  I860.] 

5.  The  12th  section  of  the  act  6  Geo.  IV.  c.  81,  which  enacts  that 
it  shall  not  be  necessary  for  any  person  or  persons  to  take  out  an 
excise  licence  for  the  sale  of  any  foreign  goods  or  commodities  for  the 
sale  of  which  in  an^  manner  an  excise  licence  is  required,  whilst  such 
goods  or  commodities  shall  be  and  remain  in  the  warehouse  or  ware- 
houses  in  which  the  same  shaU  have  been  deposited,  lodged  or  secured 
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accordiog  to  law  before  paymeot  of  duty  upon  the  importation  thereof,  spirits 
shall  not  extend  to  exempt  from  liability  to  take  out  an  excise  licence  in  bond 
for  the  sale  of  foreign  wine  or  spirits  any  person  who  shall  sell  at  one  repealed. 
time  any  quantity  less  than  100  gallons  thereof  respectively. 


WEIGHTS   AND    MEASURES. 


41  &  42  VICT.  c.  49. 

An  act  to  consolidate  (he  law  relating  to  weights  and  measures  (a). 

[8th  August,  1878.] 

Preliminary, 

1.  This  act  may  be  cited  as  tJie  Weights  and  Measures  Act)  Short  title. 
1878. 

2.  This  act  shall  not  come  into  operation  until  the  first  day  of  Commence- 
January  one  thousand  eight  hundred  and  seventy-nine,  which  day  is  nient. 
hereinaiter  referred  to  as  the  commencement  of  this  act. 

Metric  Equivalents  of  Imperial  Weights  and  Measures. 

18.  The  table  in  the  third  schedule  to  this  act  shall  be  deemed  Equiva- 
to  set  forth  the  equivalents  of  imperial  weights  and  measures,  and  lents  of 
of  the  weights  and  measures  therein  expressed,  in  terms  of  the  metric  metric 
system;  and  such  table  may  be  lawfully  used  for  computing  and  weights  and 
expressing,  in  weights  and  measures,  weights  and  measures  of  the  measures 
metric  system.  in  terms  of 

imperial 

Use  of  Imperial  Weights  and  Measv.res.  weights  and 

Tne&surcs 

19.  Every  contract,  bargain,  sale  or  dealing  made  or  had  in  the 

United  Kingdom  for  any  work,  goods,  wares  or  merchandise,  or  other  Trade 
thing  which  has  been  or  is  to  be  done,  sold,  delivered,  carried  or  contracts, 
agreed  for  by  M^eight  or  measure,  shall  be  deemed  to  be  made  and  had  sales,  deal- 
according  to  one  of  the  imperial  weights  or  measures  ascertained  by  i^ss*  ^^"t 
this  act,  or  to  some  multiple  or  part  thereof,  and  if  not  so  made  or  to  be  in 
had  shall  be  void  ;  and  all  tolls  and  duties  charged  or  collected  ac-  terms  of 
cording  to  weight  or  measure  shall  be  charged  and  collected  according  imperial 
to  one  of  the  imperial  weights  or  measures  ascertained  by  this  act,  weights  or 
or  to  some  multiple  or  part  thereof.  measures 

Such  contract,  bargain,  sale,  dealing  and  collection  of  tolls  and 
duties  as  is  in  this  section  mentioned  is  in  this  act  referred  to  under 
the  term  **  trade." 

^•^^t^^^^^^  I  ■  -    ■  IIMM    MM    »■■     ■       ^  .^--M.  ■■-■■■■  ■■■■■■  .-■■■■^^■-■-■■M  ■  ■  -.I^.H*  ■  ■ 

(0)  Sales  of  bread,  coal  nnd  gas  are  left  untouched  by  this  act;  Chit. 
Stat.  4th  ed.  by  Lcly,  Vol.  \l.  p.  881. 
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No  local  or  customary  measures,  nor  the  use  of  the  heaped  measure^ 
shall  be  lawful. 

Any  person  who  sells  by  any  denomimitioQ  of  weight  or  measure 

other  than  one  of  the  imperial  weights  or  measures,  or  some  multiple 

or  part  thereof,  shall  be  liable  to  a  tine  not  exceeding  forty  shillings 

for  every  such  sale. 

Sale  by  ^^'  -^^^  articles  sold  by  weight  shall  be  sold  by  avoirdupois  weight ;. 

avoirdupois  except  that — 

weight,  (^0  Gold  and  silver,  and  articles  made  thereof,  including  gold 

with  ex-  ^^^  silver  thread,   lace  or  fringe,   also  platinum,    dia- 

ceptions.  monds  and    other  precious   metals  or  stones,    may   be 

sold  by  the  ounce  troy  or  by  any  decimal  parts  ot  such 
ounce  ;  and  all  contracts,  bargains,  sales  and  dealings 
in  relation  thereto  shall  be  deemed  to  be  made  and 
had  by  such  weight,  and  when  so  made  or  had  shall  be 
valid  ;  and 
(2.)  Drugs,  when  sold  by  retail,  may  be  sold  by  apothecaries 
weight. 

Every  person  who  acts  in  contravention  of  this  section  shall  be 
liable  to  a  fine  not  exceeding  five  pounds. 
Exception  21*  A  contract  or  dealing  shall  not  be  invalid  or  open  to  objec- 
for  con-  ^^^^  ^^  the  ground  that  the  weights  or  measures  expressed  or  re- 
tract, &c.,  f erred  to  therein  are  weights  or  measures  of  the  metric  system, 
in  metric  ^^  ^^  ^^e  ground  that  decimal  subdivisions  of  imperial  weights  and 
weights  and  measures,  whether  metric  or  otherwise,  are  used  in  such  contract  or 
measures,     dealing. 

„         .  22.  Nothing  in  this  act  shall  prevent  the  sale,  or  subject  a  person 

liixception  ^  ^  gjj^  under  this  act  for  the  sale,  of  an  article  in  any  vessel,  where 
^*  1  ^'  such  vessel  is  not  represented  as  containing  any  amount  of  imperial 
article  in  measure,  nor  subject  a  {person  to  a  fine  under  this  act  for  the  pos- 
vessel  not  g^gjon  ^f  ^  vessel  where  it  is  shown  that  such  vessel  is  not  used  nor 
represented  j^^jended  for  use  as  a  measure. 

as  being  oi  23.  Any  person  who  prints,  and  any  clerk  of  a  market,  or  other 
imperial  person,  who  makes,  any  return,  price  list,  price  current,  or  any 
or  local  journal  or  other  paper  containiuff  price  list  or  price  current,  in  whicn 
measure.  ^^  denomination  of  weights  and  measures  quoted  or  referred  to  de- 
Penalty  notes  or  implies  a  greater  or  less  weight  or  measure  than  is  denoted 
on  price  or  implied  by  the  same  denomination  of  the  imperial  weights  and 
lists,  &c.,  measures  under  this  act,  shall  be  liable  to  a  fine  not  exceeding  ten. 
denoting  shillings  for  every  copy  of  every  such  return,  price  list,  price  current, 
greater  or     journal  or  other  paper  which  he  publishes  (6). 

less  weight  ■ — ■ — 

or  measure  (h.)  This  section  is  identical  in  terms  with  the  repealed  6  &  6  Will.  IV. 
than  the  c.  d3,  s.  31.  The  use  of  the  expression^*  denotes  or  implies"  c^eems  to 
same  deno-  show  that  what  is  prohibited  is  tne  printing,  &c.,  of  the  weights,  &c.,  in  a 
mination  manner  tending  to  mislead  a  reader  into  thinking  that  an  imperial  weight,, 
of  imperial  ^^-t  is  meant,  when  a  local  weight,  &c.,  is  meant;  and  not  the  printing,  &c., 
weiclX^or     ^^  ^^^  weights,  &c.,  altogether.  £,0,  to  print  "  stone  '*  when  stone  of  8  lbs. 

»i»nl.i^o  is  meant  is  clearly  illegal  under  tne  section,  whereas  to  print  *' stone  of 
measure.       ^  y^„  ^^.^^^^  ^^^  ^^  ^  ^^^^^    j^  ^^^ 
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24.  Every  person  who  uses  or  has  in  his  possession  for  use  for 
trade  a  weight  or  measure  which  is  not  of  the  denomination  of  some 
Board  of  Trade  standard  shall  be  liable  to  a  fine  not  exceeding  five 
pounds,  or  in  the  case  of  a  second  offence  ten  pounds,  and  the  weight 
or  measure  shall  be  liable  to  be  forfeited. 

64.  The  schedules  to  this  act,  with  the  notes  thereto,  shall  be  con- 
strued and  have  effect  as  part  of  this  act. 


THIRD    SCHEDULE. 


Penalty  on 
use  or  pos- 
session of 
unautho- 
rized 
weight  or 
measure. 

Effect  of 
schedules. 


PART    I. 

Metbic  Equivalents. 

Table  of  the  Values  of  the  Principal  Denominations  of  Measures  and  Weights 
on  the  Metric  System  expressed  by  means  of  Denominations  of  Imperial 
Measures  and  Weights,  and  of  the  Values  of  the  Principal  Denominations 
of  Measures  and  Weights  of  the  Imperial  system  expressed  by  means  of 
Metric  Weights  and  Measures. 


Measures  of 

Length. 

METRIC  DSNOMIKATIONS  AKD 

t 

VALUES. 

EQUIVALENTS  IN  IMPERIAL  DENOMINATIONS. 

Metres. 

Miles. 

Yards. 

Feet. 

Ins.  Decimals. 

Myriametre 

10,000 

\  or 

376 
10,936 

0 
0 

11-9 
11-9 

1  Kilometre     .         .        .     . 

1,000 

1,093 

1 

10-79 

Hectometre 

100 

109 

1 

1079 

'  Dekametre   .        .        .     . 

10 

10 

2 

9-7079 

Metre        .... 

1 

1 

0 

3-3708 

Decimetre    .         .         .     . 

^u 

3-9371 

!  Centimetre 

loo 

• 

0  3937 

j  Millimetre    .        .        .     . 

luuu 

00394 

1 

Measure  of  Surface. 


METRIC  DENOMINATIONS  AND 

1 

VALUES. 

1 
EQUIVALENTS  IN 

IMPERIAL  DENOMINATIONS. 

Square 
Metres.     ! 

1 

Acres. 

Square  Yards.  Decimals. 

Hectare,  i,€.  100  ares 

Dekare,  i,e.  10  ares      .    .^ 

Are 

Centiare,  i.e.  ^3  are      .     . 

10,000 

1,000 
100 

1 

{ 

2 

or 

2280-3326 

11,960-3326 

1196  0333 

119-6033 

1-1960 
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Measures  of  Capacity. 


MBTRIC  DENOMIXATION8  AlTD  VALUES. 

\ 
EQUIVALKMTtt  IH  IMPERIAL  DENOXOVATIOSIS.   | 

Cubic 
Metres. 

Quarters. 

Bushels. 

Pecks. 

Gallons. 

Quarts. 

Pints. 
Decimals. 

KiloUtre,  ue,,  1,000  litres . 
Hectolitre,  i.e.,  100  litres  . 
Dekalitre,  t.e.,  10  litres     . 

Litre 

Decilitre,  i,e,  ^-litre. 
Centilitre,  i.e.  ^^-litre  ,    . 

1 

luiK) 

vxhfs 

3      3      2      0      0       0-77 
2      3      0      0       0  077 
10     0       1-6077 
1-76077 
0-176077 
0-0176077 

Weights. 


METRIC  DENOMINATIONS  AND  VALUES. 


Millicr 

Quintal 

Myriagram 

Kilogram 

Hectogram 

Dekagram 

Gram 

Decigram 

Centigram 

Milligram 


Grams. 


1,000,000 

100,000 

10,000 

1,000 

100 

10 

1 

lobs 


EQUIVALENTS  IN  IMPERIAL  DENOMINATIONS. 


s 

a 
S 

CQ 


4 


8 


O 


P 


19        5        6      9      15^ 
1        7      10      7        6-304 
18      0      11-8304 
2      3        4-3830 
(or  15432-3487  grains) 

3        8-4383 
5-6438 
0-56438 
0-056438 
0  0056438 
0-00056438 


Measures  of  Length. 


TmrMiT^nl  'M'AflaiiTHaa 

EQUIVALENTS  IN  METRIC  MEASURES. 

XXU^'CIltil  JuCOBUIOB. 

Millimetre. 

Decimetre. 

Metre. 

Kilometre. 

Inch 

ss  26-39954 

B8-04794 

B       0-30470 
s       0-91438 
«       1-82877 
5-02911 
s      20-11644 
B    201*16437 
» 1,609-31493 

s0-2011« 
=  1-60981 

Foot,  or  12  inches  . 

Yard,  or  3  feet,  or  36  inches 

Fathom,  or  2  yards,  or  6  feet .    . 

Pole,  or  6^  yards 

Chain,  or  4  poles,  or  22  jrards    . 

Furlong,  40  poles,  or  220  yards  , 

Mile,  8  furlongs,  or  1,760  yards  . 

•  •• 
••• 
■  •• 

•  •• 

•  •• 

•  •• 

•  •• 
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Measures  of  Surtace. 


EQUIVALENTS  IN  MJETUIO  MEASURES. 

Imperial  Measures. 

Square 
Decimetres. 

Square  Metres. 

Ares. 

Hectares. 

Square  inch         .... 
Square  foot,  or  144  square  inches 
Square  yard,  or  9  square  feet,  or 

1,296  square  inches . 
Pole  or  perch,  or  30^  square  yards 
Rood,  or  40  perches,  or  1,210 

i^quare  yards    .... 
AcRi^  or  4  roods,  or  4,840  square 

yards 

Square  mile,  or  640  acres   . 

=  0-06451 
-  9*28997 

=83*60971 

•  •• 

•  *• 

•  •• 

•  •• 

=  0*092900 

=  0*836097 
=  25-291989 

•  •• 

•  •• 

•  •  • 

=10*116776 

■  •• 
•  •• 

=    0*40467 
=258*98945   | 

1 

Msasubes  of  Capacity. 


Imperial  Measures. 

EQUIVALENTS  IN  METRIC  MEASURES. 

Decilitres. 

Litres. 

Dekalitres. 

Hectolitres. 

GiU 

Pint,  or  4  gills        .... 

Quart,  or  2  pints 

Gallon,  or  4  quarts      .       .    . 

Peck,  or  2  gallons 

Bushel,  or  8  gallons,  or  4  pecks  . 

Quarter,  or  8  bushels  .       .        . 

=1*41983 
=5*67932 

•  •• 

•  •• 

•  ■• 

•  •• 

•  ■• 

• 

=0*14198 
=0*56793 
=  1*13587 
=4*54346 
=  9*08692 

•  •• 

•  •• 

=0*90869 
=3*63477 

=2*90781 

Imperial  Measures. 


Cubic  Measure. 


Cubic  inch     .... 
Cubic  foot,  or  1,728  cubic  inches 
Cubic  yard,  or  27  cubic  feet  . 


EQUIVALENTS  IN  METRIC  MEASURES. 


Cubic 

Centimetres. 


Cubic 
Decimetres. 


16-38618 


28-31531 


Cubic  Metres. 


0-76451 
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Weights. 

EQUIVALENTS  IN  METRIC  WEIGHTS. 

Imperial  Weights. 

Grams. 

Dekagrams. 

Kilograms. 

Millier  or 
Metric  Ton. 

Grain 

Dram 

Oiince,  avoirdupois,  or  16  drams, 

or  437*6  grains 
Pound,  or  16   ounces,  or   256 

drams,  or  7,000  grains        .    . 
Hundredweight,  or  112  lbs. 

Ton,  or  20  cwt 

Ounce,  troy,  or  480  grains  . 

=     0-06479896 
=     1-77185 

=  28-34964 

=  463-59266 

■  ■  • 

=  31-i()3496 

=  2-83495 
=  45-36927 

•  •• 

=  3-11035 

=      0-45369 
=     60-80238 
=  1016-04764 

=1*01605 

BANKRUPTCY. 


32  &  33  VICT.  c.  71. 

An  Act  to  consolidate  and  amend  the  Law  of  Bankruptcy. 

[9th  August,  1869.] 


PART  I. 
Adjudication  and  Vkstino  of  Property. 

AdjudiceUion. 

Petition  C.  A  single  creditor,  or  two  or  more  creditors,  if  the  debt  due  to 

for  adjndi-  such  single  creditor,  or  the  aggregate  amount  of  debts  due  to  siicli 
cation  in  several  creditors,  from  any  debtor,  amount  to  a  sum  of  not  less  than 
bank-  ^fty  pounds,  may  present  a  petition  to  the  court  praying  that  the 

xuptcy.         debtor  be  adjudged  a  bankrupt,  and  alleging  as  the  ground  for  such 

adjudication  any  one  or  more  of  the  following  acts  or  defaults. 

hereinafter  deemed  to  be  and  included  under  the  expression  '*  acts  of 

bankruptcy :  " 

(1)  That  the  debtor  has,  in  England  or  elsewhere,  made  a  convey- 
ance or  assi^ment  of  his  property  to  a  trustee  or  trustees  for  the 
benefit  of  his  creditors  generaUy ; 

(2)  That  the  debtor  has,  in  England  or  elsewhere,  made  a  frau- 
dulent conveyance,  gift,  delivery  or  transfer  of  his  property,  or  of 
any  part  thereof ; 

(3)  That  the  debtor  has,  with  intent  to  defeat  or  delay  his 
creditors,  done  any  of  the  following  things,  namely,  departed  out  of 
England ;  or,  being  out  of  England,  remained  out  of  England ;  or. 
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^ing  a  trader,  departed  from  his  dwelling-lionse  or  otherwise 
absented  Iiimself  ;  or  begun  to  keep  house  ;  or  suffered  himself  to  be 
outlawed  ; 

(4)  I'hat  the  debtor  has  filed  in  the  prescribed  manner  in  the 
court  a  declaration  admitting  his  inability  to  pay  his  debts  ; 

(5)  That  execution  issued  against  the  debtor,  on  any  legal  process 
for  the  purpose  of  obtaining  payment  of  not  less  than  fifty  pounds, 
has,  in  the  case  of  a  trader,  been  levied  by  seizure  and  sale  of  his 
goods  ; 

(6)  That  the  creditor  presenting  the  petition  has  served  in  the 
prescribed  manner  on  the  debtor  a  debtor's  summons  requiring  the 
debtor  to  pay  a  sum  due,  of  an  amount  of  not  less  than  fifty  pounds, 
and  the  debtor,  being  a  trader,  has  for  the  space  of  seven  days, 
or,  not  being  a  trader,  has,  for  the  space  of  three  weeks,  succeeding 
the  service  of  such  summons,  neglected  to  pay  such  sum,  or  to 
secure  or  compound  for  the  same. 

But  no  person  shall  be  adjudged  a  bankrupt  on  any  of  the  above 
grounds,  unless  the  act  of  bankruptcy  on  which  the  adjudication  is 
grounded  has  occurred  within  six  months  before  the  presentation  of 
the  petition  for  adjudication  ;  moreover,  the  debt  of  the  petitioning 
creditor  must  be  a  liquidated  sum  due  at  law  or  in  equity,  and  must 
not  be  a  secured  debt,  unless  the  petitioner  state  in  his  petition  that 
he  will  be  ready  to  give  up  such  security  for  the  benefit  of  the 
creditors  in  the  event  of  the  debtor  being  adjudicated  a  bankrupt,  or 
unless  the  petitioner  is  willing  to  give  an  estimate  of  the  value  of  his 
security,  in  which  latter  case  he  may  be  admitted  as  a  petitioning 
creditor  to  the  extent  of  the  balance  of  the  debt  due  to  him  after 
deducting  the  value  so  estimated,  but  he  shall,  on  an  application 
being  made  by  the  trustee  within  the  prescribed  time  after  the  date 
of  adjudication,  give  up  his  security  to  such  trustee,  for  the  benefit  of 
the  creditors,  upon  payment  of  such  estimated  value. 

11.  [Definition  of  commencement  of  bankruptcy.  ] 

15.  [Descriptions  of  bankrupt's  property  divisible  amongst 
creditors.] 

17.  [Devolution  of  property  on  trustee.] 

22.  [Possession  of  property  by  trustee.] 

23.  [Disclaimer  as  to  onerous  property  {a),] 

24.  [Limitation  of  time  for  disclaimer.] 

25.  Subject  to  the  provisions  of  this  act,  the  trustee  shall  have  Power  of 
power  to  do  the  following  things :  trustee  to 

(6).  Ta  sell  all  the  property  of  the  bankrupt  (including  the  good-  deal  with 
will  of  the  business,  if  any,  and  the  book  debts  due  or  growing  due  property, 
to  the  bankrupt)  by  public  auction  or  private  contract,  with  power, 

{a)  After  disclaiming  a  lease,  the  trustee  is  not  entitled,  even  though  in 
po88e!»8ion,  to  remove  the  tenant's  fixtures  ;  the  effect  of  the  disclaimer  is  to 
give  the  landlord  an  absolute  title  to  the  fixtures  as  from  the  date  of  the 
order  of  adjudication ;  £x  parte  Stephens,  7  Ch.  D.  127  ;  or,  in  the  case  of 
a  trustee  in  liquidation,  from  the  date  of  the  appointment  of  the  trustee ;  £x 
parte  Gleffff,  19  Ch.  D.  7. 
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if  he  thinks  fit,  to  transfer  the  whole  thereof  to  any  person  {b)  or 

company,  or  to  sell  the  same  in  parcels. 

27.  [Power  of  trustee  (with  the  sanction  of  the  committee  of 

inspection)  to  compromise,  &c.] 
Trustee,  if       29.  A  trustee  shall  not,  without  the  consent  of  the  committee  of 
a  solicitor,   inspection,  employ  a  solicitor  or  other  agent ;  but  where  the  trustee 
may  he        is  himself  a  soUcitor,  &c 

paid  for  31.  [Description  of  debts  provable  in  bankruptcy.] 

}iis  ser-  32.  [Preferential  debts.] 

vices.  34.  [Power  of  landlord  to  distrain  for  rent.] 

94.  Protection  of  certain  transactions  with  bankrupt.] 

95.  'Protection  of  certain  transactions  entered  into  oy  or  in  relation 
to  the  property  of  the  bankrupt.] 


Short  title. 

Connnence- 
ment  of 
act. 

Interpre- 
tation of 
terms. 


Where 
sales  are 
invalid  in 
law,  to  be 
also  invalid 
in  equity. 


Rule  re- 
specting 
sale 

without 
reserve,  &c. 


30  &  31  VICT.  c.  48. 

An  Act  for  ATnending  the  Law  of  Audwns  of  Estates, 

[15th  July,  1867.] 

1.  This  act  may  be  cited  for  aU  purposes  as  the  '*  Sale  of  Land  by 
Auction  Act,  1867." 

2.  This  act  shall  commence  and  take  effect  on  the  first  day  of 
August,  1867. 

3.  **  Auctioneer  "  shall  mean  any  person  selling  by  public  aaction 
any  land,  whether  in  lots  or  otherwise  : 

''Land''  shall  mean  any  interest  in  any  messuages,  lands,  tene- 
ments or  hereditaments,  of  whatever  tenure : 

''Agent"  shall  mean  the  solicitor  steward  or  land  agent  of  the 
seller : 

*'  Puffer  "  shall  mean  a  person  appointed  to  bid  on  the  part  o£  the 
owner. 

4.  And  whereas  there  is  at  present  a  conflict  between  Her  Majesty^s 
courts  of  law  and  equity  in  respect  of  the  validity  of  sales  by  auction 
of  land  where  a  puffer  has  bid,  although  no  right  of  bidding  on 
behalf  of  the  owner  was  reserved,  the  courts  of  law  holding  that  all 
such  sales  are  absolutely  illegal,  and  the  courts  of  equity  under  some 
circumstances  giving  effect  to  them,  but  even  in  courts  of  equity  the 
rule  is  unsettled ;  and  whereas  it  is  expedient  that  an  end  should  be 
put  to  such  conflicting  and  unsettled  opinions  :  be  it  therefore 
enacted  that,  from  and  after  the  passing  of  this  act,  whenever  a  sale 
by  auction  of  land  would  be  invalid  at  law  by  reason  of  the  employ- 
ment of  a  puffer,  the  same  shall  be  deemed  invalid  in  equity  as  well 
as  at  law. 

5.  And  whereas,  as  sales  of  land  by  auction  are  conducted,  many  of 
such  sales  are  illegal,  and  could  not  be  enforced  against  an  nnwilUng 
purchaser,  and  it  is  expedient  for  the  safety  of  TOth  seller  and  pur- 

ip)  Including  the  bankrupt  himself;  Kit  ion  v.  Hardwkk,  7  C.  P.  473. 
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chaser  that  such  sales  should  be  so  conducted  as  to  be  binding  on 
both  parties :  be  it  therefore  enacted  by  the  authority  aforesaid  as 
follows  :  that  the  particulars  or  conditions  of  sale  by  auction  of  any 
land  shall  state  whether  such  land  will  be  sold  without  reserve,  or 
subject  to  a  reserved  price,  or  whether  a  right  to  bid  is  reserved  ;  if  it 
is  stated  that  such  land  will  be  sold  witnout  reserve,  or  to  that 
effect,  then  it  shall  not  be  lawful  for  the  seller  to  employ  any  person 
to  bid  at  such  sale,  or  for  the  auctioneer  to  take  knowingly  any 
bidding  from  any  such  person. 

6.  And  where  any  sale  by  auction  of  land  is  declared  either  in  the  Rule  res- 
particulars  or  conditions  of  such  sale  to  be  subject  to  a  right  for  the  pecting 
seller  to  bid,  it  shall  be  lawful  for  the  seller  or  any  one  person  on  his  sale  subject 
behalf  to  bid  at  such  auction  in  such  manner  as  he  may  think  proper,  to  right  of 

7.  And  whereas  it  is  the  long-settled  practice  of  courts  of  equity  seller  to 
in  sales  by  auction  of  land  under  their  authority  to  open  biddings  bid  as  he 
even  more  than  once,  and  much  inconvenience  has  arisen  from  such  may  think 
practice,  and  it  is  expedient  that  the  courts  of  equity  should  no  proper, 
longer  have  the  power  to  open  biddings  after  sales  by  auction  of  land  p-actice  of 
under  their  authority :  be  it  further  enacted  by  the  authority  afore-  q^q-q 
said  that  the  practice  of  opening  the  biddings  on  any  sale  by  auction  k^jLm 
of  land  under  or  by  virtue  of  any  order  of  the  High  Court  of  Chancery  i     ord^  of 
shall,  from  and  after  the  time  appointed  for  the  commencement  of  nu» 

this  Act,  be  discontinued,  and  the  highest  bond  fide  bidder  at  such  gvcet)t  o^* 
sale,  provided  he  shall  have  bid  a  sum  equal  to  or  higher  ttan  the  «-qq?  j  ^t 
reserved  price  (if  any),  shall  be  declared  and  allowed  the  purchaser,  ^„j   +q 
unless  the  court  or  judge  shall,  on  the  ground  of  fraud  or  improper  y^  j* '. 
conduct  in  the  management  of  the  sale,  upon  the  application  of  any  continued 
person  interested  in  the  land  (such  application  to  be  made  to  the 
court  or  judge  before  the  chief  clerk's  certificate  of  the  result  of  the 
sale  shall  have  become  binding),  either  open  the  biddings,  holding 
such  bidder  bound  by  his  bidding,  or  discharge  him  from  being  the 
purchaser,  and  order  the  land  to  be  resold  upon  such  terms  as  to 
costs  or  otherwise  as  the  court  or  judge  shall  think  fit. 

8.  Except  as  aforesaid,  nothing  in  this  Act  contained  shall  affect  Court  of 
any  sale  of  land  made  under  or  by  virtue  of  any  order  of  the  High  Ohanceiy, 
Court  of  Chancery  in  England,  of  the  Hieh  Court  of  Chancery  m  &c.,  in 
Ireland,  or  of  the  Landed  Estates  Court  there,  or  of  the  Court  of  other 
Chancery  in  the  County  Palatine  of  Lancaster,  or  of  any  county  or  respects 
other  court  having  jurisdiction  in  equity.  excepted 

9.  This  Act  shsQl  not  extend  to  Scotland.  from 

operation 
of  Act. 

Not  to 
extend  to 
Scotland. 
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STAMPS. 


33  &  34  VICT.  c.  97. 

An  Act  for  granting  certain  Stamp  DiUies  in  lieu  of  Duties  of  the  same 
kind  now  payable  under  various  Acts,  and  consolidating  and  amend- 
ing provisums  relating  thereto.  [10  August,  1870]. 

Interpre-  ^*  ^^  ^^®  coostruction  and  for  the  purposes  of  this  Act  the  follow- 
tation  of  ^^S  words  have  the  meanings  by  this  section  assigned  to  them,  unless 
terms.  ^^  ^  otherwise  provided,   or  there  be  something  in  the  context 

repugnant  thereto  : 

(1.)  '<  The  Commissioners"  means  the  Commissioners  of  Inland 
Revenue : 

(2.)  **  Material "  means  and  includes  every  sort  of  material  upon 
which  words  or  figures  can  be  expressed  :^ 

(3.)  "Write,"  "written "and  "writing"  include  every  mode 
in  which  words  or  figures  can  be  expressed  upon  material : 

(4.)  "  Instrument "  means  and  includes  every  written  document : 

(5.)  "  Stamp  "  means  as  well  a  stamp  impressed  by  means  of  » 
die  as  an  adhesive  stamp : 

(6.)  "Stamped,"  with  reference  to  instruments  and  material, 
applies  as  well  to  instruments  and  material  impressed  with 
stamps  by  means  of  a  die  as  to  instruments  and  material 
having  adhesive  stamps  affixed  thereto  : 

(7.)  "Executed"  and  "execution,"  with  reference  to  instru- 
ments not  under  seal,  mean  signed  and  signature  : 

(8.)  "  Money  "  includes  all  sums  expressed  in  British  or  in  any 
foreign  or  colonial  currency : 

(9.)  "Stock"  means  and  indudes  any  share  in  any  stocks  or 
funds  transferable  at  the  Bank  of  England  or  at  the  Bank 
of  Ireland,  and  India  promissory  notes,  and  any  share  in 
the  stocks  or  funds  of  any  foreign  or  colonial  state  or 
government,  or  in  the  capital  stock  or  funded  debt  of  any 
company,  corporation  or  society  in  the  United  Kingdom, 
or  of  any  foreign  or  colonial  company,  corporation  or 
society : 

(10.)  "  Marketable  security  "  means  a  security  of  such  a  descrip- 
tion as  to  be  capable  of  being  sold  in  any  stock  market  m 
the  United  Kingdom : 

(11.)  "  Person"  includes  company,  corporation  and  society : 

(12.)  "  Steward  "  of  a  manor  includes  deputy  steward. 

Grant  of         3.  From  and  after  the  commencement  of  this  Act,  and  snlnect 

duties  in     ^  ^^^  exemptions  contained  in  the  schedule  to  this  Act,  and  in 

schedule.     ^^7  other  Acts  for  the  time  being  in  force,  there  shall  be  charged 

for  the  use  of  Her  Majesty,   her  heirs  and  successors,  upon  the 
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several  instraments  specified  in  the  schedule  to  this  Act,  the  several 
duties  in  the  said  schedule  specified,  and  no  other  duties. 

4.  Any  instrument  which  by  any  Act  heretofore  passed,  and  not  As  to  in- 
relating  to  stamp  duties,  is  specifically  charged   with  the  duty  of  struments 
thirty-hve  shillings  shall,   from  and  after   uie  commencement  of  charged 
this  Act,  be  chargeable  only  with  the  duty  of  ten  shillings  in  lieu  with  the 
of  the  said  duty  of  thirty-five  shillings.  duty  of 

5.  Except  where  express  provision  to  the  contrary  is  made  by  this  35/ 
or  any  other  Act,  an  instrument  relating  to  property  belonging  to  the  .    .    . 
Crown,  or  being  the  private  property  of  the  Sovereign,  is  to  be  "t"         ' 
charged  with  the  same  duty  as  an  instrument  of  the  same  kind  ■^"i^ll^fiDts 
relataig  to  property  belonging  to  a  subject.  relating  to 

6.  (1.)  All  stamp  duties  which  may  from  time  to  time  be  charge-  P?^  .^ 
able  by  law  upon  any  instruments  are  to  be  paid   and  denoted  p^^^gi'^g 
according  to  the  general  and  special  regulations  in  this  Act  con-  !?  ^® 
tained.  ^^'^' . 

(2.)  The  said  schedule,  and  everything  therein  contained,  is  to  be  All  duties 
read  and  construed  as  "part  of  this  Act.  to  be  paid 

according 
to  the 

regulations 

of  this  Act, 
and  the 

General  Regulations.  schedule  to 

be  read  as 

7.  (1.)  Every  instrument  written  upon  stamped  material  is  to  part  of 
be  written  in  such  manner,  and  every  instrument  partly  or  wholly  this  Act. 
written  before  being  stamped  is  to  be  so  stamped,  that  the  stamp  Qo^-  in- 
may  appear   on  the  face    of  the  instrument  and  cannot  be  used  struments 
for  or  applied  to  any  other  instrument  written  upon  the  same  piece  of  ^re  to  be 
naateriaL  -written  and 

(2.)  If  more  than  one  mstrument  be  written  upon  the  same  piece  stamped. 
of  material,  every  one  of  such  instruments  is  to  be  separately  and 
distinctly  stamped  with  the  duty  with  which  it  is  chargeable. 

8.  Except  where  express  provision  to  the  contrary  is  made  by  this  Instru- 

op  any  other  Act,  ments  to  be 

(1.)   An  instrument   containing   or  relatinff  to  several  distinct  separately 
matters  is  to  be  separately  and   distinctly  charged,  as  it  were  a  charged 
separate  instrument,  with  duty  in  respect  of  each  of  such  matters.       with  duty 
(2.)  An  instrument  made  for  any  consideration  or  considerations  in  certain 
in  respect  whereof  it  is  chargeable  with  ad  valorem  duty,  and  also  for  cases, 
any  f  urtiier  or  other  valuable  consideration  or  considerations,  is  to  be 
charged  with  duty  in  respect  of  such  last-mentioned  consideration  or 
considerations  as  if  it  were  a  separate  instrument  made  for  such 
consideration  or  considerations  only. 

9.  (1.)  A  stamp  which  by  any  word  or  words  on  the  face  of  it  is  As  to  the 
appropriated  to  any  particular  description  of  instrument  is  not  to  be  nse  of  ap- 
used,  or  if  used,  is  not  to  be  available,  for  an  instrument  of  any  other  propriated 
description.  stamps. 

(2. )  An  instrument  falling  under  the  particular  description  to  which 

D  D  2 
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Facts  and 
circum- 
stances 
affecting 
duty  to  be 
set  f  ortli 
in  instru- 
ments. 


Penalty, 
lOZ. 

Money  in 
foreign  or 
colonial 
currency  to 
be  valued. 

Stock  and 
market- 
able secu- 
rities to 
be  valued. 

Effect  of 
statement 
of  value. 

As  to  deno- 
ting stamp. 


Terms 
upon 
which  in- 
struments 
may  be 
stamped 
after  exe- 
cution. 


Proviso. 

As  to  in- 
stmmentB 
executed 
abroad^ 


any  stamp  is  so  appropriated  as  aforesaid  is  not  to  be  deemed  duly 
stamped,  unless  it  is  stamped  'with  the  stamp  so  appropriated. 

10.  All  the  facts  and  circumstances  affecting  the  liability  of  any 
instrument  to  ad  valorem  duty,  or  the  amount  of  the  ad  valorem  duty 
with  which  any  instrument  is  chargeable,  are  to  be  fully  and  truly  set 
forth  in  the  instrument;  and  every  person  who,  with  intent  to  defraud 
Her  Majesty,  or  her  heirs  or  successors, 

(1.)  Executes  any  instrument  in  which  all  the  said  facts  and 
circumstances  are  not  fully  and  truly  set  forth ; 

(2.)  Being  employed  or  concerned  in  or  about  the  preparation  of 
any  instrument,  neglects  or  omits  fully  and  truly  to  set 
forth  therein  all  the  said  facts  and  circumstances, 

shall  forfeit  the  sum  of  ten  pounds. 

11.  Where  an  instrument  is  chargeable  with  ad  valorem  duty  in 
respect  of  any  money  in  any  foreign  or  colonial  currency,  such  duty 
shsJl  be  calculated  on  the  value  of  such  money  in  British  currency 
according  to  the  current  rate  of  exchange  on  the  day  of  the  date  of 
the  instrument. 

12.  Where  an  instrument  is  chargeable  with  ad  valorem  duty  in 
respect  of  any  stock  or  of  any  marketable  security,  such  duty  shall 
be  calculated  on  the  value  of  such  stock  or  security  according  to  the 
average  price  thereof  on  the  day  of  the  date  of  the  instrument. 

13.  Where  an  instrument  contains  a  statement  of  current  rate  of 
exchange,  or  average  price,  as  the  case  may  require,  and  is  stamped 
in  accordance  with  such  statement,  it  is,  so  far  as  regards  the  subject- 
matter  of  such  statement,  to  be  deemed  duly  stamped,  unless  or  until 
it  is  shown  that  such  statement  is  untrue,  and  that  the  instrument  is 
in  fact  insufficiently  stamped. 

14.  Where  the  duty  with  which  an  instrument  is,  chargeable 
depends  in  any  manner  upon  the  duty  paid  upon  another  instrument, 
the  payment  of  such  last-mentioned  duty  shall,  if  application  be  made 
to  the  Conmiissioners  for  that  purpose,  and  on  production  of  both  the 
instruments,  be  denoted  in  such  manner  as  the  Conmiissioners  think 
fit  upon  such  first-mentioned  instrument. 

15.  (1.)  Except  where  express  provision  to  the  contrary  is  made  by 
this  or  any  other  Act,  any  uustamped  or  insufficiently  stamped 
instrument  may  be  stamped  after  the  execution  thereof,  on  payment 
of  the  unpaid  duty  and  a  penalty  of  ten  pounds,  and  also,  by  way  of 
further  penalty,  where  the  unpaid  duty  exceeds  ten  pounds,  of  interest 
on  such  duty,  at  the  rate  of  nve  pounds  per  centum  per  annum,  from 
the  day  upon  which  the  instrument  was  first  executcMl  up  to  the  time 
when  such  interest  is  equal  in  amount  to  the  unpaid  duty. 

And  the  payment  of  any  penalty  or  penalties  is  to  be  denoted  on 
the  instrument  by  a  particular  stamp. 
(2.)  Provided  as  follows : 

(a.)  Any  uustamped  or  insufficiently  stamped  instrument  which, 
has  been  first  executed  at  any  place  out  of  tiie  United 
Kingdom  may  be  stamped,  at  any  time  within  two  months 
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after  it  has  been  first  received  in  the  United  Kingdom,  on 
payment  of  the  unpaid  duty  only  ; 
(b. )  The  conmiissioners  may,  if  they  think  fit,  at  any  time  with-  As  to  the 
in  twelve  months  s^ter  the  first  execution  of  any  in-  remis- 
strument,  remit  the  penalty  or  penalties,  or  any  part  sion  of 
thereof.  penalties. 

16.  [Terms  upon  which  unstamped  or  insufficiently  stamped  in> 
struments  may  be  received  in  evidence  in  any  court.] 

17.  [Instrument  not  duly  stamped  inadmissible  (except  in  criminal 
proceedings)]. 

18.  (1.)  Subject  to  such  regulations  as  the  Commissioners  may  The  Com- 
think  fit  to  make,  the  Commissioners  may  be  required  by  any  person  missioneis 
to  express  their  opinion  with  reference  to  any  executed  instrument  may  be 
upon  the  following  questions  :  required  to 

(a.)  Whether  it  is  chargeable  with  any  duty  :  th^'*^ 

ib, )  With  what  amount  of  duty  it  is  chargeable.  laeiT 

''  o  opimon 

(2. )  If  the  Commissioners  are  of  opinion  that  the  instrument  is  as  *o  duty, 
not  chargeable  with  any  duty,  such  instrument  may  be  stamped  Mode  and 
with  a  particular  stamp  denoting  that  it  is  not  chargeable  with  any  effect  of 
duty.  ^    proceeding. 

(3.)  If  the  Commissioners  are  of  opinion  that  the  instrument  is 
chargeable  with  duty,  they  shall  assess  the  duty  with  which  it  is  in 
their  opinion  chargeable,  and  if  or  when  the  instrument  is  duly 
stamped  in  accordance  with  the  assessment  of  the  Commissioners,  it 
may  be  also  stamped  with  a  particular  stamp  denoting  that  it  is  duly 
stamped. 

(4. )  Every  instrument  stamped  with  the  particular  stamp  denoting 
either  that  it  is  not  chargeable  with  any  duty,  or  is  duly  stamped, 
shall  be  admissible  in  evidence,  and  available  for  aU  purposes,  not- 
withstanding any  objection  relating  to  duty. 

(5. )  Provided  as  follows  :  Provisoes. 

(a. )  An  instrument  upon  which  the  duty  has  been  assessed  by 
the  Conmiissioners  shall  not,  if  it  is  unstamped  or  insuffi- 
ciently stamped,  be  stamped  otherwise  than  in  accordance 
with  the  assessment  of  the  Conmiissioners  ; 

(6.)  Kothing  in  this  section  contained  extends  to  any  instrument 
chargeable  with  duty,  and  made  as  a  security  for  money 
or  stock  without  limit ; 

{c.)  Nothing  in  this  section  contained  shall  be  deemed  to  autho- 
rize the  stamping  after  the  execution  thereof  of  any  in- 
strument prohibited  by  law  from  being  so  stamped. 

19.  [Person  dissatisfied  may  appeaL] 

20.  [The  Commissioners  may  call  for  and  refuse  to  proceed  without 
evidence.] 

23.  Except  where  express  provision  is  made  to  the  contrary,  all  How  duties 
duties  are  to  be  denoted  by  impressed  stamps  only.  to  be  de- 

noted. 
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24.  (1.)  An    instrument,  the  duty  upon   which  is  required,   or 

Sermitted  by  law,  to  be  denoted  by  an  adhesive  stamp,  is  not  to  be 
eemed  duly  stamped  with  an  adhesive  stamp  unless  the  person 
required  by  law  to  cancel  such  adhesive  stamp  cancels  the  same  by 
writing  on  or  across  the  stamp  his  name  or  initials,  or  the  name  or 
initials  of  his  firm,  together  with  the  true  date  of  his  so  writing,  so 
that  the  stamp  may  be  effectually  cancelled  and  rendered  incapable 
of  being  used  for  any  other  instrument,  or  unless  it  is  otherwise 
proved  that  the  stamp  appearing  on  the  instrument  waa  affixed 
thereto  at  the  proper  time. 

(2.)  Every  person  who,  being  required  by  law  to  cancel  an  adhesive 
stamp,  wilfully  neglects  or  refuses  duly  and  effectually  to  do  so  in 
manner  aforesaid  shall  forfeit  the  sum  of  ten  pounds. 

25.  Any  person  who — 

(1.)  Fraudulently  removes  or  causes  to  be  removed  from  any 
instrument  any  adhesive  stamp,  or  affixes  any  adhesive 
stamp  which  has  been  so  removed  to  any  other  instrument 
with  intent  that  such  stamp  may  be  used  again ; 

(2.)  Sells,  or  ofiers  for  sale,  or  utters,  any  adhesive  stajnp  which 
has  been  so  removed,  or  utters  any  instrument  having 
thereon  any  adhesive  stamp  which  has  to  his  knowledge 
been  so  removed  as  aforesaid  ; 

(3.)  Practises  or  is  concerned  in  any  fraudulent  act,  contrivance 
or  device  not  specially  provided  for,  with  intent  to  defrand 
Her  Majesty,  her  heirs  or  successors,  of  any  duty, 

or  to  any      shall  forfeit,  over  and  above  any  other  penalty  to  which  he  may  be 
duty,  £50.   liable,  the  sum  of  fifty  pounds. 

26.  [Recovery  and  mitigation  of  penalties.] 


General 
direction 
as  to  the 
cancella- 
tion of 
adhesive 
stamps. 


Penalty  for 
neglect  or 
refusal, 
£10. 

Penally  for 
frauds  in 
relation  to 
adhesive 
stamps, 


Special  Eegulattons. 


As  to  Agreements. 

Duty  may        ^^'  '^^^  duty  of  sixpence  upon  an  agreement  may  be  denoted  by 
bo  denoted  ^^  adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by  whom 
by  adhesive  ^^  agreement  is  first  executed, 
stamp.  37.  [As  to  Appointments,  &c.,  to  Ecclesiastical  Benefices,  &c.] 


Appraise- 
mentsto  be 
written  out. 

Penalty  on 
the  ap- 
praiser, 
£50. 


As  to  Apprais&fnents. 

38.  (1.)  Every  appraiser  by  whom  an  appraisement  or  valuation 
is  made  shall,  within  fourteen  days  after  the  midiing  thereof,  write 
out  the  same,  in  words  and  figures  showing  the  full  amount  thereof, 
upon  duly  stamped  material,  and  if  he  neglects  or  omits  so  to  do, 
or  in  any  other  manner  delivers  out,  or  stotes  the  amount  of,  any 
such  appraisement  or  valuation,  shall  forfeit  the  sum  of  fifty 
pounds. 
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(2.)  Any  person  who  receiyes  from  any  Ji|ipnifler,  or  nays  for  On  other 
the  making  of,  any  appraisement  or  Taluation,  nnless  tke  same  offenden, 
be  written  out  and  stamped  as  aforesaid,  shall  forfeit  the  stun  of  £20. 

twenty  pounds. 

As  to  Instruments  of  AppraUiceskip. 

39.  Every  writing  relating  to  the  serrice  or  tuition  of  any  i^ypres-  Interpreta- 
tice,  derk  or  servant  placed  with  any  master  to  leam  any  profession,  tion  of 
trade  or  employment  (except  articles  of  clerkship  to  attorneys  and  term, 
others  hereby  specifically  charged  with  daty,)  is  to  be  deemed  an 
instrument  of  apprenticeship. 

40.  The  full  sum  of  money,  and  the  value  of  any  other  matter  Piemium 
or  thing,  paid,  given  or  assigned,  or  secured  to  be  paid,  given  or  or  oon- 
assigned,  to  or  for  the  benefit  of  the  master  with  or  in  respect  of  any  ndeiation 
apprentice  clerk  or  servant  (not  being  a  person  bound  to  serve  in  to  be  set 
order  to  admission  in  any  court,)  is  to  be  fully  and  truly  set  forUi  in  out  in 
an  instrument  of  apprenticeship ;  and  if  any  such  sum,   or  other  writing 
matter  or  thing,  be  paid,  given,  assigned  or  secured  as  aforesaid.  Penalty 
and  no  such  instrument  be  made,  or  if  any  such  instrument  be  made,  £20,  and 
and  such  sum,  or  the  value  of  such  other  matter  or  thing,  be  not  set  the  con« 
forth  therein  as  aforesaid,  the  master,  and   also   the  apprentice  tnct  to 
himself,  if  of  fuU  age,  and  any  other  person  being  a  party  to  the  \^  ^oid. 
contract,  or  by  whom  any  such  sum,  or  other  matter  or  thing,  is 

paid,  given,  assigned  or  secured,  shall  forfeit  the  sum  of  twenty 
pounds,  and  the  contract,  and  the  instrument  (if  any)  containing  the 
same,  shall  be  null  and  void. 

45-55. — As  to  Bank  Koies,  Bills  of  Exchan^  and  Promissory  Xoles. 

48.  (1.)  The  term  "bill  of  exchange"  for  the  purposes  of  this  Act  Interpre- 
includes  also  draft,  order,  cheque,  and  letter  of  credit,  and  any  docu-  tation  of 
ment  or  writing  (except  a  bank  note)  entitling  or  purporting  to  entitle  term  "  bill 
any  person,  whether  named  therein  or  not,  to  payment  by  any  other  of  ex- 
person  of,  or  to  draw  upon  any  other  person  for,  any  sum  of  money  change." 
therein  mentioned. 

(2.)  An  order  for  the.  payment  of  any  sum  of  money  by  a  bill  of 
exchange  or  promissory  note,  or  for  the  delivery  of  any  bill  of 
exchange  or  promissory  note  in  satisfaction  of  any  sum  of  money,  or 
for  the  payment  of  any  sum  of  money  out  of  any  particular  fund 
which  may  or  may  not  be  available,  or  upon  any  condition  or 
contingency  which  may  or  may  not  be  performed  or  happen,  is  to  be 
deemed  for  the  purposes  of  this  Act  a  bill  of  exchange  for  the  payment 
of  money  on  demand. 

(3.)  An  order  for  the  payment  of  any  sum  of  money  weekly, 
monthly,  or  at  any  other  stated  periods,  and  also  any  order  for  the 
payment  by  any  person  at  any  tune  after  the  date  thereof  of  any 
sum  of  money,  and  sent  or  delivered  by  the  person  making  the 
same  to  the  person  by  whom  the  payment  is  to  be  made,  and  not 
to  the  person  to  whom  the  payment  is  to  be  made,  or  to  any  person 
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Interpre- 
tation of 
term  "pro- 
missory 
note." 


The  fixed 
duty  may 
be  de- 
noted by 
adhesive 
stamp. 

Advalorem 
duties  to 
be  denoted 
in  certain 
cases  by 
adhesive 
stamps. 

Provisoes 
for  the 
protection 
of  bond 
fide 
holders : 


not  to 
relieve  any 
other 
person. 

Bills  and 
notes  pur- 
porting to 
be  drawn 
&c.  abroad 
to  be 


on  his  behalf,  is  to  be  deemed  for  the  purposes  of  this  Act  a  bill  of 
exchange  for  the  payment  of  money  on  demand. 

49.  (1.)  The  term  "promissory  note"  means  and  includes  any 
document  or  writing  (except  a  bank  note)  containing  a  promise  to 
pay  any  sum  of  money. 

(2. )  A  note  promising  the  payment  of  any  sum  of  money  out  of 
any  particular  fund  which  may  or  may  not  be  available,  or  ipon 
any  condition  or  contingency  which  may  or  may  not  be  performed  or 
happen,  is  to  be  deemed  for  the  purposes  of  this  Act  a  promissory 
note  for  the  said  sum  of  money. 

50.  The  fixed  duty  of  one  penny  on  a  bill  of  exchange  fcr  the 
payment  of  money  on  demand  may  be  denoted  by  an  adhesive  stamp, 
which  is  to  be  cancelled  by  the  person  by  whom  the  bill  is  signed, 
before  he  delivers  it  out  of  his  hands,  custody  or  power. 

51.  (1.)  The  ad  valorem  duties  upon  bills  of  exchange  and  pror 
missory  notes  drawn  or  made  out  of  the  United  Kingdom  are  to  be 
denoted  by  adhesive  stamps. 

(2. )  Every  person  into  whose  hands  any  such  biU  or  note  cones  in 
the  United  Kingdom  before  it  is  stamped  shall,  before  he  presents 
for  payment,  or  indorses,  transfers,  or  in  any  manner  negotiates,  or 
pays,  such  bill  or  note,  afiHx  thereto  a  proper  adhesive  stanp  or 
proper  adhesive  stamps  of  sufi&cient  amount,  and  cancel  every  itamp 
so  affixed  thereto. 

(3.)  Provided  as  follows : — 

(a.)  If  at  the  time  when  any  such  bill  or  note  comes  int[>  the 
hands  of  any  bondjlde  holder  thereof  there  is  affixed  thereto 
an  adhesive  stamp  effectually  obliterated,  and  purporting 
and  appearing  to  be  duly  cancelled,  such  stamp  snail,  so 
far  as  relates  to  such  holder,  be  deemed  to  be  duly  cancejled, 
although  it  may  not  appear  to  have  been  so  affixed  or  can- 
celled by  the  proper  person ; 

(b, )  If  at  the  time  when  any  such  bill  or  note  comes  into  the 
hands  of  any  bond  fide  holder  thereof  there  is  affixed  thereto 
an  adhesive  stamp  not  duly  cancelled,  it  shall  be  competent 
for  such  holder  to  cancel  such  stamp,  as  if  he  were  the 
person  by  whom  it  was  affixed,  and  upon  his  so  doing  such 
bill  or  note  shall  be  deemed  duly  stamped,  and  as  valid  and 
available  as  if  the  stamp  had  been  duly  cancelled  by  the 
person  by  whom  it  was  a&xed. 

(4 )  But  neither  of  the  foregoing  provisoes  is  to  relieve  any  person 
from  any  penalty  incurred  by  him  for  not  cancelling  any  adliesive 
stamp. 

52.  A  bill  of  exchange  or  promissory  note  purporting  to  be  drawn 
or  made  out  of  the  United  Kingdom  is,  for  the  purposes  of  this  Act, 
to  be  deemed  to  have  been  so  drawn  or  made,  although  it  may  in  fact 
have  been  drawn  or  made  within  the  United  Kingdom. 

53.  (1.)  Where  a  bill  of  exchange  or  promissory  note  has  been 
written  on  material  bearing  an  impressed  stamp  of  sufficient  amount 
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but  of  improper  denomination,  it  may  be  stamped  with  the  proper  deemed  to 
stamp  on  payment  of  the  duty,  and  a  penalty  of  forty  shillings,  if  have  been 
the  bill  or  note  be  not  then  payable  according  to  its  tenor,  and  of  ten  so  drawn 
pounds,  if  the  same  be  so  payable.  kc. 

(2. )  Except  as  aforesaid,  no  bill  of  exchange  or  promissory  note  Terms 
shall  be  stamped  with  an  impressed  stamp  after  the  execution  thereof,  npon  which 

54.  (1.)  Every  person  who  issues,  indorses,  transfers,  negotiates,  bills  and 
presents  for  payment,  or  pays  any  bill  of  exchange  or  promissory  notes  may 
note  liable  to  duty  and  not  being  duly  stamped  sha^  forfeit  the  sum  i,e  stamped 
of  ten  pounds,  and  the  person  who  takes  or  receives  from  any  other  after  eze- 
person  any  such  bill  or  note  not  being  duly  stamped,  either  in  pay-  cution.  ' 
ment  or  as  a  security,  or  by  purchase,  or  otherwise,  shall  not  be  penalty  for 
entitled  to  recover  thereon,  or  to  make  the  same  available  for  any  ^QJug  ^q^ 
purpose  whatever.  j^    ^^^^ 

(2. )  Provided  that  if  any  bill  of  exchange  for  the  payment  of  money  stamped 
on  demand,  liable  only  to  the  duty  of  one  penny,  is  presented  for  ^^  ^^ 
payment  unstamped,  the  person  to  whom  it  is  so  presented  may  affix  ^^^^e  £10  * 
thereto  a  proper  adhesive  stamp,  and  cancel  the  same,  as  if  he  had  ^^^^  ^he     ' 
been  the  drawer  of  the  bill,  and  may,  upon  so  doing,  pay  the  sum  in  ^^  ^^  j^^^e 
the  said  bill  mentioned,  and  charge  the  duty  in  account  against  the  ^  ^  ^^^. 
person  by  whom  the  bill  was  drawn,  or  deduct  such  duty  from  the  available, 
said  sum,  and  such  bill  is,  so  far  as  respects  the  duty,  to  be  deemed  n_    • 
good  and  valid.  ^  ^^ 

(3. )  But  the  foregoing  proviso  is  not  to  relieve  any  person  from  ^  ^ 
auy  penalty  he  may  nave  incurred  in  relation  to  such  bilL  ,^.    . 

55.  When  a  bill  of  exchange  is  drawn  in  a  set  according  to  the    ^^  ' 
custom  of  merchants,  and  one  of  the  set  is  duly  stamped,  the  other  "ot  to  re- 
or  others  of  the    set  shall,    unless    issued    or    in    some    manner  li^^c  from 
negotiated  apart  from  such  duly  stamped  bill,  be  exempt  from  duty ;  penalty, 
and  upon  proof  of  the  loss  or  destruction  of  a  duly  stamped  bill  One  bill 
forming  one  of  a  set,  any  other  bill,  of  the  set  which  has  not  been  only  out 
issued  or  in  any  manner  negotiated  apart  from  such  lost  or  destroyed  of  a  set 
bill  may,  although  unstamped,  be  admitted  in  evidence  to  prove  the  need  be 
contents  of  such  lost  or  destroyed  bill.  stamped. 

As  to  Bills  of  Lading. 

56.  (1.)  A  bill  of  lading  is  not  to  be  stamped  after  the  execution  Bills  of 
thereof.  lading. 

(2.)  Every  person  who  makes  or  executes  any  bill  of  lading  not 
duly  stamped  shall  forfeit  the  sum  olf  fifty  pounds. 

As  to  Bills  of  Sale, 

57.  A  copy  of  a  bill  of  sale  is  not  to  be  filed  in  any  court,  unless  Bills  of 
the  original,  duly  stamped,  is  produced  to  the  proper  officer.  sale. 

As  to  Bonds  given  in  relation  to  the  Duties  of  Excise. 

58.  [Bonds  not  to  include  goods,  &c.,  belonging  to  more  than  one 
person.     Penalty  fifty  pounds.] 
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59-6 i.  As  to  the  Certificates  of  Attorneys  and  others. 

Penalty  on  60.  Every  person  who  (not  being  a  serjeant-at-law,  barrister,  or  & 
unqualified  duly  certificated  attorney,  solicitor,  proctor,  notary  public,  writer  to 
persons  the  signet,  agent,  procurator,  conveyancer,  special  pleader,  or  drafts- 
preparing  nian  in  equity),  either  directly  or  indirectly,  for  or  in  expectation  of 
instru-  any  fee,  gain  or  reward,  draws  or  prepares  any  instrument  relating 
ments,£50.  to  real  or  personal  estate,  or  any  proceedings  in  law  or  equity,  shall 

forfeit  the  sum  of  fifty  pounds. 
Proviso.  Provided  as  follows  : — 

(1. )  This  section  does  not  extend  to — 

(a.)  Any  public  officer  drawing  or  preparing  instruments  in  the 

course  of  his  duty  ; 
{h,)  Any  person  employed  merely  to  engross  any  instrument  or 

proceedings. 

(2.)  The  term  ''instrument ''  in  this  section  does  not  include — 

(a. )  Wills  or  other  testamentary  instruments  : 

(b. )  Agreements  under  hand  only ; 

(c.)  Letters  or  powers  of  attorney ; 

(d )  Transfers  of  stock  containing  no  trust  or  limitation  thereof. 

66-68.  As  to  Charter-parties, 

As  to  Contract  Notes  (a). 

Duty  may  69.  (1.)  The  duty  on  a  contract  note  may  be  denoted  by  an 
be  denoted  adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the 
by  adhesive  note  is  first  executed. 

stamp.  (2. )  Every  person  who  makes  or  executes  any  contract  note  charge- 

Penalty  for  ^^^®  ^fith  duty,  and  not  being  duly  stamped,  shall  forfeit  the  sum  of 
making  an  twenty  pounds. 

unstamped      (^')  -^^  broker,  agent  or  other  person  shall  have  any  leff;al  claim 
note  £20  *  ^^  ^"^  charge  for  brokerage,  commission  or  agency,  i^ith  reference  to 
'  '  the  sale  or  purchase  of  any  stock  or  marketable  security  of  the  value 

and  no         Qf  five  pounds  or  upwards  mentioned  or  referred  to  in  any  contract 
brokerage    note,  unless  such  note  is  duly  stamped. 
&c.  re- 
coverable. As  to  Conveyances  on  Sale, 

Interore-  *^^'  ^^®  term  "conveyance  on  sale '*  includes  every  instrument, 
tati(m  of  *^^  every  decree  or  order  of  any  court  or  of  any  commissioners, 
♦-_j  whereby  any  property,  upon  the  sale  thereof,  is  legally  or  equitably- 

transferred  to  or  vested  in  the  purchaser,  or  any  other  person  on  hia 
behalf  or  by  his  direction. 

(a)  **  Contract  note"  means  exclusively  an  advice  note  sent  by  a  broker 
or  agent  to  his  principal,  and  does  not  include  any  memorandum  or  contract 
between  brokers  or  agents  for  or  in  relation  to  the  sale  or  purchase  of  any 
stock  or  marketable  security;  and  no  such  memorandum  or  contract  is 
chargeable  with  any  stamp  auty;  41  Yict.  c.  16,  s.  1. 
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71.  (1.)  Where  the  consideration,  or  any  part  of  the  consideration,  How  ad 
for  a  conveyance  on  sale  consists  of  any  stock  or  marketable  security,  valorem 
such  conveyance  is  to  be  charged  with  ad  valorem  duty  in  respect  of  duty  to  be 
the  value  of  such  stock  or  security.  calculated 

(2. )  Where  the  consideration,  or  any  part  of  the  consideration,  for  in  respect 
a  conveyance  on  sale  consists  of  any  security  not  being  a  marketable  of  stock 
security,  such  conveyance  is  to  be  charged  with  ad  valorem  duty  in  and  securi- 
respect  of  the  amount  due  on  the  day  of  the  date  thereof  for  principal  ties, 
and  interest  upon  such  security. 

72.  (1.)  Where  the  consideration,  or  any  part  of  the  consideration,  How  con- 
for  a  conveyance  on  sale  consists  of  money  payable  periodically  for  a  glderation 
definite  period,  so  that  the  total  amount  to  be  paid  can  be  previously  consisting 
ascertained,  such  conveyance  is  to  be  charged  in  respect  of  such  con-  of  periodi- 
sideration  with  ad  valorem  duty  on  such  tolal  amount.  cal  pay- 

(21 )  Where  the  consideration,  or  any  part  of  the  consideration,  for  msnts  to  be 
a  conveyance  on  sale  consists  of  money  payable  periodically  in  per-  charged, 
petuity,  or  for  any  indefinite  period  not  terminable  with  life,  such 
conveyance  is  to  be  chareed  in  respect  of  such  consideration  with  ad 
valorem  duty  on  the  total  amoimt  which  will  or  may,  according  to 
the  terms  of  sale,  be  payable  during  the  period  of  twenty  years  next 
after  the  day  of  the  date  of  such  instrument. 

(3.)  Where  the  consideration,  or  any  part  of  the  consideration,  for 
a  conveyance  on  sale  consists  of  money  payable  periodically  during 
any  life  or  lives,  such  conveyance  is  to  be  charged  in  respect  of  such 
consideration  with  ad  valorem  duty  on  the  amount  wnich  will  or 
may,  according  to  the  terms  of  sale,  be  payable  during  the  period  of 
twelve  years  next  after  the  day  of  the  date  of  such  instrument. 

(4.)  Provided  that  no  conveyance  on  sale  chargeable  with  ad 
valorem  duty  in  respect  of  any  periodical  payments,  and  containing 
also  provision  for  securing  such  periodical  payments,  is  to  be  charged 
-with  any  duty  whatsoever  in  respect  of  such  provision,  and  no  sepa- 
rate instrument  made  in  any  such  case  for  securing  such  periodical 
payments  is  to  be  charged  with  any  higher  duty  than  ten  shillings. 

73.  Where  any  property  is  conveyed  to  any  person  in  consideration,  ^^^  ^q^. 
wholly  or  in  part,  of  any  debt  due  to  him,  or  subject,  either  certainly  yeyance  in 
or  contingently,  to  the  payment  or  transfer  of  any  money  or  stock,  considera- 
whether  being  or  constituting  a  charge  or  incumbrance  upon  the  pro-  ^^^^  ^f  j^ 
perty  or  not,  such  debt,  money  or  stock  is  to  be  deemed  the  whole  ^q[^^  ^^ 
or  part,  as  the  case  may  be,  of  the  consideration  in  respect  whereof  gui)ject  to 
the  conveyance  is  chargeable  with  ad  valorem  duty.  future  pay- 

74.  (1.)  Where  any  property  has  been  contracted  to  be  sold  for  jjjgjj^  ^ 
one  consideration  for  the  whole,  and  is  conveyed  to  the  purchaser  in  ^  i^^ 
separate  parts  or  parcels  by  difi'erent  instruments,  the  consideration  charged 
is  to  be  apportioned  in  such  manner  as  the  parties  think  fit,  so 

that  a  distinct  consideration  for  each  separate  part  or  parcel  is  set  ^ii^tion 
forth  in  the  conveyance  relating  thereto,  ana  such  conveyance  is  ?^  ***  ^^*y 
to  be  charged  with  ad  valorem  duty  in  respect  of  such  distinct  con-  ^  certain 
sideration.  cases. 

(2.)  Where  property  contracted  to  be  purchased  for  one    con- 
sideration for  the  whole  by  two  or  more  persons  jointly,  or  by  any 
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person  for  himself  and  others,  or  wholly  for  others,  is  conveyed  in 
parts  or  parcels  by  separate  instruments  to  the  persons  by  or  for 
whom  the  same  was  purchased  for  distinct  parts  of  the  consideration, 
the  conveyance  of  each  separate  part  or  parcel  is  to  be  charged  with 
ad  valorem  duty  in  respect  of  the  distinct  part  of  the  consideration 
therein  specified. 

(3.)  where  a  person  having  contracted  for  the  purchase  of  any 
property,  but  not  having  obtained  a  conveyance  thereof,  contracts  to 
sell  the  same  to  any  other  person,  and  the  property  is  in  consequence 
conveyed  immediately  to  the  sub-purchaser,  the  conveyance  is  to  be 
charged  with  ad  valorem  duty  in  respect  of  the  consideration  for  the 
sale  by  the  original  purchaser  to  the  sub-purchaser. 

(4.)  Where  a  person  having  contracted  for  the  purchase  of  any 
property,  but  not  having  obtained  a  conveyance  contracts  to  sell  the 
whole,  or  any  part  or  parts  thereof,  to  any  other  person  or  persons, 
and  the  property  is  in  consequence  conveyed  by  the  original  seller  to 
different  persons  in  parts  or  parcels,  the  conveyance  of  each  part  or 
parcel  is  to  be  charged  with  ad  valorem  duty  in  respect  only  of  the 
consideration  moving  from  the  sub-purchaser  thereof,  without  regard 
to  the  amount  or  value  of  the  original  consideration. 

(5.)  Where  a  sub-purchaser  takes  an  actual  conveyance  of  the 
interest  of  the  person  immediately  selling  to  him,  which  is  chargeable 
with  ad  valorem  duty  in  respect  of  the  consideration  moving  from 
him,  and  is  duly  stamped  accordingly,  any  conveyance  to  be  after- 
wards made  to  him  of  the  same  property  by  the  original  seller  shall 
be  exempt  from  the  said  ad  valorem  duty,  and  chargeable  only  with 
the  duty  to  which  it  may  be  liable  under  any  general  description, 
but  such  last-mentioned  duty  shall  not  exceed  the  ad  valorem  duty. 
As  to  the         75.  Where  upon  the  sale  of  any  annuity  or  other  right  not  before 
sale  of  an    in  existence  such  annuity  or  other  right  is  not  created  by  actual 
annuity  or   grant  or  conveyance,  but  is  only  secured  by  bond,  warrant  of  attor- 
right  not      ney,  covenant,  contract,  or  otherwise,  the  bond  or  other  instrument, 
before  in      or  some  one  of  such  instruments,  if  there  be  more  than  one,  is  to  be 
existence,     charged  with  the  same  duty  as  an  actual  grant  or  conveyance,  and  is 
for  sdl  the  purposes  of  this  Act  to  be  deemed  an  instrument  of  con- 
veyance on  sale. 
Where  76.  Where  there  are  several  instruments  of  conveyance  for  com- 

several  in-  pleting  the  purchaser's  title  to  the  property  sold,  the  principal 
struments,  instrument  of  conveyance  only  is  to  be  charged  with  ad  calorem 
the  princi-  duty,  and  the  other  instruments  are  to  be  respectively  charged  with 
pal  instru-  such  other  duty  as  they  may  be  liable  to,  but  such  last-mentioned 
ment  only  duty  shall  not  exceed  the  ad  valorem  duty  payable  in  respect  of  the 
to  be  principal  instrument. 

charged  77.  (1.)  In  the  cases  below  specified  the  principal  instrument  is  to 

with  ad       be  ascertained  in  the  following  manner  : 

valorem 

duty.  (^- )  Where  any  copyhold  or  customary  estate  is  conveyed  by  a 

Principal  deed,  no  surrender  being  necessary,  the  deed  is  to  be 

instru-  deemed  the  principal  instrument ; 

ment,  how  {h.)  In  other  cases  of  copyhold  or  customary  estates,  the  sor- 
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render  or  grant,  if  made  out  of  court,  or  the  memorandum  to  be  as- 
thereof,   and  the  copy  of  court  roll  of  the  surrender  or  certained. 
grant,  if  made  in  court,  shall  be  deemed  the  principal 
instrument ; 
(c. )  Where  in  Scotland  there  is  a  disposition  or  assignation  exe- 
cuted by  the  seller,  and  any  other  instrument  is  executed 
for  completing  the  title,  the  disposition  or  assignation  is 
to  be  deemed  the  principal  instrument. 

(2. )  In  any  other  case  the  parties  may  determine  for  themselves 
which  of  several  instruments  is  to  be  deemed  the  principal  instru- 
ment, and  may  pay  the  ad  valorem  duty  thereon  accordingly. 

As  to  Conveyances  on  any  occasion  except  Sale  or  Mortgage. 

78.  Every  instrument,  and  every  decree  or  order  of  any  court  or  What  is  to 
of  any  commissioners,  whereby  any  property  on  any  occasion,  except  be  deemed 
a  sale  or  mortgage,  is  transferred  to  or  vested  in  any  person,  is  a  convey- 
chargeable  with  duty  as  a  conveyance  or  transfer  of  property.  ance  on 

Provided  that  a  conveyance  or  transfer  made  for  effectuating  the  any  coca- 
appointment  of  a  new  trustee  is  not  to  be  charged  with  any  higher  sion,  not 
duty  than  ten  shillings.  being  a 

sale  or 
As  to  attested  Copies  and  Extracts.  mortgage. 

79.  An  attested  or  otherwise  authenticated  copy  or  extract  of  or  Certain 
from copies  and 

(1.)  An  instrument  chargeable  with  any  duty  ;  y^ 

(2. )  An  original  will,  testament  or  codicil ;  Btamned 

(3. )  The  probate  or  probate  copy  of  a  will  or  codicil ;  '  ^uuq!!? 

(4.)  Letters  of  administration  or  a  confirmation  of  a  testament ;        T)enaltv 
may  be  stamped  at  any  time  within  fourteen  days  after  the  date  of  Sti^in  1 1 
the  attestation  or  authentication,  on  payment  of  the  duty  only  with-  ^     ^. 
out  any  penalty.  attoitation. 

As  to  certified  Copies  and  Extracts  from  Registers  of  Births,  <kc. 

80.  The  duty  upon  a  certified  copy  or  extract  of  or  from  any  By  whom 
register  of  births,  baptisms,  marriages,  deaths  or  burials  is  to  be  duty  to  be 
paid  by  the  person  requiring  the  copy  or  extract,  and  may  be  denoted  paid  ;  may 
by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by  be  denoted 
whom  the  copy  or  extract  is  signed,  before  he  delivers  the  same  out  hy  adhesive 
of  his  hands,  custody  or  power.  stamp. 

As  to  Copyhold  and  Ctcstomary  Estates. 

81.  (1.)  The  copy  of  court  roll  of  a  surrender  or  grant  made  out  of  Payment 
court  shall  not  be  admissible  or  available  as  evidence  of  the  surrender  of  duty 
or  grant,  unless  the  surrender  or  grant,  or  the  memorandum  thereof,  to  be 

is  duly  stamped,  of  which  fact  the  certificate  of  the  steward  of  the  certified, 
manor  on  the  face  of  such  copy  shall  be  sufficient  evidence. 
(2.)  The  entxy  upon  the  court  rolls  of  a  surrender  or  grant  shall 


414> 


APPENDIX  A. 


Not  to  be 
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refuse  to 
perform 
certain 
acts. 


Penalty  for 
not  refus- 
ing, £50. 

Steward 
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•out  duly 
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Penalty  for 
neglect, 
£50,  and 
to  be  liable 
for  the 
-duty. 


not  be  admissible  or  available  as  evidence  of  the  surrender  or  grant, 
unless  the  surrender  or  grant,  if  made  out  of  court,  or  the  memo- 
randum thereof,  or  the  copy  of  court  roll  of  the  surrender  or  grant, 
if  made  in  court,  is  duly  stamped,  of  which  fact  the  certificate  of  the 
steward  of  the  manor  in  the  margin  of  such  entry  shall  be  sufficient 
evidence. 

82.  No  instrument  is  to  be  charged  more  than  once  with  duty  by 
reason  of  relating  to  several  distinct  tenements,  in  respect  whereof 
several  fines  or  fees  are  due  to  the  lord  or  steward  of  the  manor. 

83.  (1.)  All  the  facts  and  circumstances  affecting  the  liability  to 
ad  valorem  duty  of  the  copy  of  court  roll  of  any  surrender  or  grant 
made  in  court,  or  the  amount  of  ad  valoj'em  duty  with  which  any 
such  copy  of  court  roll  is  chargeable,  are  to  be  fully  and  truly  stated 
in  a  note  to  be  delivered  to  the  steward  of  the  manor  before  the 
surrender  or  grant  is  made. 

(2. )  Every  person  who,  with  intent  to  defraud  Her  Majesty,  her 
heirs  or  successors — 

(a.)  Makes  in  court  any  surrender  before  such  a  note  as  aforesaid 
has  been  delivered  to  the  steward  of  the  manor  ; 

(b.)  Being  employed  or  concerned  in  or  about  the  preparation  of 
any  such  note  as  aforesaid,  neglects  or  omits  fully  and  truly 
to  state  therein  all  the  above-mentioned  facts  and  circum- 
stances, 

shall  forfeit  the  sum  of  fifty  pounds. 

84.  The  steward  of  every  manor  shall  refuse — 

(1. )  To  accept  in  court  any  surrender,  or  to  make  in  court  any 
grant,  until  such  a  note  as  is  required  by  the  last  preceding 
section  has  been  delivered  to  him  ; 

(2.)  To  enter  on  the  court  rolls,  or  accept  any  presentment  of,  or 
admit  any  person  to  be  tenant  undej:  or  by  virtue  of,  any 
surrender  or  grant  made  out  of  court,  or  any  deed  which  is 
not  duly  stamped ; 

and  in  any  case  in  which  he  does  not  so  refuse  shall  forfeit  the 
sum  of  fifty  pounds. 

85.  The  steward  of  every  manor  shall,  within  four  months  from  the 
day  on  which  any  surrender  or  grant  is  made  in  court,  make  out  a 
duly  stamped  copy  of  court  roll  of  such  surrender  or  grant,  and  have 
the  same  ready  for  delivery  to  the  person  entitled  thereto,  and  if  he 
neglects  so  to  do  shall  forfeit  the  sum  of  fifty  pounds  ;  and  the  duty 
payable  in  respect  of  such  copy  of  court  roll  shall  be  a  debt  to  Her 
Majesty,  her  heirs  or  successors,  from  such  steward,  whether  he  shall 
have  received  it  or  not,  and  shall  be  recoverable  by  the  summary 
means  provided  for  the  recovery  of  duties  received  and  not  applied, 
and  if  he  has  not  received  the  duty,  the  same  shall  also  be  a  oebt  to 
Her  Majesty,  her  heirs  or  successors,  from  the  party  entitled  to  such 
copy,  and  recoverable  from  him  in  manner  aforesaid. 

86.  The  steward  of  any  manor  may,  before  he  accepts  in  court  any 
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surrender  or  makes  in  court  any  grant,  demand  and  insist  on  the  Steward 
payment  of  his  lawful  fees  in  relation  to  the  surrender  or  grant,  may  refase 
together  with  the  duty  payable  on  the  copy  of  court  roll  thereof,  and  to  proceed 
may  refuse  to  proceed  in  any  such  matter  or  to  deliver  such  copy  of  except  on 
court  roll  to  any  person  until  such  fees  and  duty  are  paid.  payment  of 

his  fees 

As  to  Delivery  Orders  and  WarraiUsfor  Goods.  *^^  ^^^' 

87.  The  term  "delivery  order"  means  any  document  or  writing  Interpre- 
entitling,  or  intended  to  entitle,  any  person  therein  named,  or  his  tation  of 
assigns,  or  the  holders  thereof,  to  the  delivery  of  any  goods,  wares  term, 
or  merchandise  of  the  value  of  forty  shillings  or  upwards  lying  in  any 
dock   or  port,  or  in  any  warehouse  in  which  goods  are  stored  or 
deposited  on  rent  or  hire,   or  upon  any  wharf,  such  document  or 
writing  being  signed  by  or  on  behalf  of  the  owner  of  such  goods, 
wares  or  merchandise,  upon  the  sale  or  transfer  of  the  property 
therein. 

88.  The  term    "warrant   for  eoods"    means  any  document   or  Interpre- 
writing,  being  evidence  of  the  title  of  any  person  therein  named,  or  Nation  of 
his  assigns,  or  the  holder  thereof,  to  the  property  in  any  goods,  term, 
wares  or  merchandise  lying  in  any  warehouse  or  dock,  or  upon  any 
wharf,  and  siened  or  certified  by  or  on  behalf  of  the  person  having 

the  custody  of  such  goods,  wares  or  merchandise. 

89.  The  duty  upon  a  delivery  order  or  warrant  for  goods  may  be  Duty  may 
denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the  per-  be  denoted 
son  by  whom  the  instrument  is  made,  executed  or  issued.  by  an 

90.  Tlie  duty  upon  a  delivery  order  is,  in  the  absence  of  any  special  adhesive 
stipulation,  to  be  paid  by  the  person  to  whom  the  order  is  given,  and  stamp, 
any  person  from  whom  a  delivery  order  chargeable  with  duty  is  By  whom 
required  may  refuse  to  give  it,  unless  or  until  the  amount  of  the  duty  dutv  on 
is  paid  to  him.  -^  ^^^ 

91.  (1.)  Every  document  or  writing  in  the  nature  of  a  delivery  order  to 
order  is  to  l)e  deemed  to  have  been  given  upon  a  sale  of,  or  transfer  of  be  paid 
the  property  in,  goods,  wares  or  merchandise  of  the  value  of  forty  wiT +^ 
shilhngs  or  upwards,  imless  the  contrary  is  expressly  stated  therein  •  "^"**^*^^" 
and  every  person  who —  '  ments  to 

be  charge- 

(a.)  Untruly  states,  or  knowingly  or  willingly  allows  it  to  be  5^J?  " 
untruly  stated,  in  any  such  document  or  writing,  either  ^fj^^®'^ 
that  the  transaction  to  which  it  relates  is  not  a  sale  or  °'^®"' 
transfer  of  property,  or  that  the  goods,  wares  or  mer-  Penalty  for 
chandise  to  which  it  relates  are  not  of  the  value  of  forty  ni*king 
shillings  ;  ^  false  state- 

(&.)  MakeS)  signs  or  issues  any  delivery  order  chargeable  with  nient, 

duty,  but  not  being  duly  stamped  ;  or  signing, 

{c. )  Knowingly  or  wilfully,  either  himself  or  by  his  servant  or  any  ^-  > 

other  person,  procures  or  requires  or  authorizes  the  dehvery  o'^  making 
of,  or  delivers,  any  goods,  wares  or  merchandise  mentioned  ^^  o^> 
in  any  dehvery  order  which  is  not  duly  stamped,  or  which  ^^1  ^^^"^ 
contains  to  his  knowledge  any  false  statement  with  refer-  "<**  ^^^^ 

stamped 
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or  con-  6^^^  either  to  the  nature  of  the  transaction,  or  the  value 

taining  o^  ^^^  goods,  wares  or  merchandise, 

any  false      shall  forfeit  the  sum  of  twenty  pounds. 

statement,        ^2.)  But  no  delivery  order  is,  by  reason  of  the  same  being  un- 

£20.  stamped,  to  be  deemed  invalid  in  the  hands  of  the  person  having  the 

custody  of,  or  delivering  out,  the  goods,  wares  or  merchandise  therein 

mentioned,  unless  such  person  is  proved  to  have  been  party  or  privy 

to  some  fraud  on  the  revenue  in  relation  thereto. 

Penalty  for      ^^*  Every  person  who  makes,   executes  or  issues,  or  receives   or 

makinjT        takes  by  way  of  security  or  indemnity,  any  warrant  for  goods  not 

&c.  un-        being  duly  stamped,  shall  forfeit  the  sum  of  twenty  pounds. 

stamped 

warrant,  ^s  to  Duplicates  aTid  Courvterparts. 

£20.  93^  The  duplicate  or  counterpart  of  an  instrument  chargeable  with 

When  duly  duty  (except  the  counterpart  of  an  instrument  chargeable  as  a  lease, 
stamped,  such  counterpart  not  being  executed  by  or  on  behalf  of  any  lessor  or 
grantor)  is  not  to  be  deemed  duly  stamped  unless  it  is  stamped  as  an 
original  instrument,  or  unless  it  appears  by  some  stamp  impressed 
thereon  that  the  full  and  proper  duty  has  been  paid  upon  the  original 
instrument  of  which  it  is  the  duplicate  or  counterpart. 

As  to  Exchange,  or  ExcambioUf  and  PartUio7i,  or  Division. 

As  to  ex-  94.  Where  upon  the  exchange  of  any  real  or  heritable  property  for 
change  or  any  other  real  or  heritable  property,  or  upon  the  partition  or  division 
excambion  of  any  real  or  heritable  property,  any  consideration  exceeding  in 
&c.  amount  or  value  one  hundred  pounds  is  paid  or  given,  for  agreed  to 

be  paid  or  ffiven,  for  equality,  the  principal  or  only  instrument 
whereby  such  exchange  or  partition  or  division  is  effected  is  to  be 
charged  with  the  same  ad  valorem  duty  as  a  conveyance  on  sale  for 
such  consideration,  and  with  such  duty  only ;  and  where  in  any  such 
case  there  are  several  instruments  for  completing  the  title  of  either 
party,  the  principal  instrument  is  to  be  ascertained,  and  the  other 
instruments  are  to  be  charged  with  duty,  according^ to  the  pro- 
visions of  the  seventy-sixth  and  seventy-seventh  sections  of  this 
Act. 

As  to  Leases,  d-c.  (6). 

Agree-  96.  (1.)  An  agreement  for  a  lease  or  tack,  or  with  respect  to  the 

ments  for  letting  of  any  lands,  tenements  or  heritable  subjects  for  any  term  not 
not  more  exceeding  thirty-five  years,  is  to  be  charged  with  the  same  duty  as  if 
than  thirty-  it  were  an  actual  lease  or  tack  made  for  the  term  and  consideration 
five  years     mentioned  in  the  agreement. 

to  be ■ 

charged  as       (b)  An  instrument  whereby  the  rent  reserved  by  any  other  instmment 

leases.  chargeable  with  stamp  dutv  as  a  lease  or  tack  and  duly  stamped  accordingly 

is  increased  is  not  chargeaole  with  stamp  duty  otherwise  than  as  a  lease  or 

tack  in  oonsideration  of  the  additional  rent  thereby  made  payable ;  39  &  40 

Vict.  c.  16,  s.  122. 
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(2.)  A  lease  or  tack  made  sabsequently  to,  and  in  conformity  with, 
such  an  agreement,  duly  stamped,  is  to  be  charged  with  the  dufcy  of 
sixpence  only. 

97.  (1.)  Where  the  consideration,  or  any  part  of  the  consideration,  Leases  how 
for  which  anv  lease  or  tack  is  panted  or  agreed  to  be  granted,  does  to  be 
not  consist  of  money,  but  consists  of  any  produce  or  other  goods,  the  charged  in 
value  of  such  produce  or  goods  is  to  be  deemed  a  consideration  in  respect  of 
respect  of  which  the  lease  or  tack  or  agreement  is  chargeable  with  ad  produce, 
valorem  duty,  and  where  it  is  stipiuated  that  the  value  of  such  &c. 
produce  or  goods  is  to  amount  at  least  to,  or  is  not  to  exceed,  a 
given  sum,  or  where  the  lessee  is  specially  charged  with,  or  has  the  option 
of  paying  after,  any  permanent  rate  of  conversion,  the  value  of  such  pro- 
duce or  goods  is,  for  the  purpose  of  assessing  the  ad  valorem  duty,  to 
be  estimated  at  such  given  sum,  or  according  to  sach  permanent  rate. 

(2. )  A  lease  or  tack  or  agreement  made  either  entirely  or  partially  Effect  of 
for  any  such  consideration,  if  it  contains  a  statement  of  the  value  statement 
of  such  consideration,    and  is  stamped   in  accordance  with  such  of  value, 
statement,  is,  so  far  as  regards  the  subject-matter  of  such  state- 
ment, to  be  deemed  duly  stamped,  unless  or  until  it  is  otherwise 
shown  that  such  statement  is  incorrect,  and  that  it  is  in  fact  not  duly 
stamped. 

98.    (1.)  A  lease  or  tack,  or  agreement  for  a  lease  or  tack,  or  with  Directions 
respect  to  any  letting,  is  not  to  be  charged  with  any  duty  in  respect  as  to  daty 
of  any  penal  rent,  or  increased  rent  in  the  nature  of  a  penal  rent,  in  certain 
thereby  reserved  or  a^eed  to  be  reserved  or  made  payable,  or  by  cases, 
reason  of  being  made  in  consideration  of  the  surrender  or  abandon- 
ment  of  any  existing  lease,  tack  or  agreement  of  or  relating  to  the 
same  subject-matter. 

(2.)  No  lease  made  for  any  consideration  or  considerations  in  re- 
spect whereof  it  is  chargeable  with  ad  valorem  duty,  and  in  further 
consideration  either  of  a  covenant  by  the  lessee  to  make,  or  of  his 
having  previously  made,  any  substantial  improvement  of  or  addition 
to  the  property  demised  to  him,  or  of  any  covenant  relating  to  the 
matter  of  the  lease,  is  to  be  charged  with  any  duty  in  respect  of  such 
further  consideration. 

(3. )  No  lease  for  a  life  or  lives  not  exceeding  three,  or  for  a  term  of 
years  determinable  with  a  life  or  lives  not  exceeding  three,  and  no 
lease  for  a  term  absolute  not  exceeding  twenty-one  years,  granted  by 
an  ecclesiastical  corporation  aggregate  or  sole,  is  to  be  charged  with 
any  hisher  duty  than  thirty-five  shillings. 

(4.)  No  lease  for  a  definite  term  exceeding  thirty-five  years 
granted  under  the  "Trinity  College  (Dublin)  Leasing  and  Perpetuity 
Act,  1851,"  is  to  be  charged  with  any  hicher  duty  than  would  have 
been  chargeable  thereon  if  it  had  been  a  toase  for  a  definite  term  not 
exceeding  thirty-five  years. 

(5.)  No  lease  or  tack,  or  agreement  for  a  lease  or  tack,  in  Scotland, 
of  any  dwelling-house  or  tenement,  or  part  of  a  dwelling-house  or 
tenement,  for  any  definite  term  not  exceeding  a  year,  at  a  rent  not 
exceeding  the  rate  of  ten  pounds  per  annum,  is  to  be  charged  with 
any  higher  duty  than  one  penny. 

E  s 
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Penalty  in 
certain 


cases. 


Proviso. 


Duty  in  ^>  The  duty  upon  an  instrument  chargeable  with  duty  as  a  lease 

certain        or  tack  for  any  dennite  term  less  than  a  year  of — 

Sf?  ™*ri  ^^'^  ^^  dwelling-house  or  tenement,  or  part  of  a  dweUing-honse 
be  denoted  qj.  tenement,  at  a  rent  not  exceeding  the  rate  of  ten  pounds 

by  adhesive  pgj.  annum  ; 

stamp.  (2.)  Any  furnished  dwelling-house  or  apartments  ; 

Or  upon  the  duplicate  or  counterpart  of  any  such  instrument,  may 
be  denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the 
person  by  whom  the  instrument  is  first  executed. 

100.  (1.)  Eveiy  person  who  executes,  or  prepares  or  is  employed  in 
preparing,  any  instrument  upon  which  the  duty  may,  under  the  pro- 
visions of  the  last  preceding  section,  be  denoted  by  an  adhesive 
stamp,  and  which  is  not,  at  or  before  the  execution  thereof,  duly 
stamped,  shall  forfeit  the  sum  of  five  pounds. 

(2. )  Provided  that  nothing  in  this  section  contained  shall  render 
any  person  liable  to  the  said  penalty  of  five  pounds  in  respect  of  any 
letters  or  correspondence. 

101.  [As  to  letters  of  allotment,  scrip  certificates,  and  serip,'\ 

As  to  Letters  or  Powers  of  Attorney  and  Voting  Papers. 

102.  [Proxies  and  voting  papers  confined  to  one  meeting.  Duty 
may  be  denoted  by  adhesive  stamp.  Penalty  for  executing,  &c.,  not 
duly  stamped,  £50 ;  and  vote  void;  may  not  be  stamped  after  exe- 
cution.] 

103.  A  letter  or  power  of  attorney  for  the  sale,  transfer  or  accept- 
ance of  any  of  the  Gk>vemment  or  Parliamentary  stocks  or  funds, 
duly  stamped  for  that  purpose,  is  not  to  be  charged  with  any  further 
duty  by  reason  of  containing  an  authority  for  the  receipt  of  the  divi- 
dends on  the  same  stocks  or  funds. 

104.  A  writing  under  hand  only  containing  an  order,  request  or 
direction  from  the  owner  or  proprietor  of  any  stock  to  any  com- 
pany or  to  any  officer  of  any  company,  or  to  any  banker,  to  pay 
the  dividends  or  interest  arising  from  such  stock  to  any  person 
therein  named  is  not  chargeable  with  duty  as  a  letter  or  power  of 
attorney. 

As  to  Mortgages,  Jj;c, 

105.  The  term  ''mortgap;e"  means  a  security  by  way  of  mortgage 
for  the  payment  of  any  dennite  and  certain  sum  of  money  advanced 
or  lent  at  the  time,  or  previously  due  and  owing,  or  forborne  to  be 
paid,  being  pavable,  or  for  the  repayment  of  money  to  be  thereafter 
lent,  advanced  or  ]^aid,  or  which  may  become  due  upon  an  account 
current,  together  with  any  sum  already  advanced  or  due,  or  without, 
as  the  case  may  be  ; 

And  includes — 

Conditional  surrender  by  way  of   mortgage,  further  charge, 
wadset,  and  heritable  bond,  disposition,  assignation,  or  ti^k 


Power  re- 
lating to 
Govem- 
ment 
stocks, 
bow  to  be 
charged. 

Order  to 
pay  divi- 
dends not 
power  of 
attorney. 

Interpre- 
tation of 
erm. 
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in  security,  and  eik  to  a  revenioa  of  or  affecting  any  lands, 
estate  or  property,  real  or  personal,  heritable  or  moveable, 
whatsoever : 

Also  any  deed  containing  an  obligation  to  infeft  any  person  in 
an  annual  rent,  or  in  lands  or  other  heritable  subjects  in 
Scotland,  under  a  clause  of  reversion,  but  without  any  per- 
sonal bond  or  obligation  therein  contained  for  payment  of  the 
money  or  stock  intended  to  be  secured  : 

Also  any  conveyance  of  any  lands,  estate  or  property  whatso- 
ever in  trust  to  be  sold  or  otherwise  converted  into  money, 
intended  only  as  a  security,  and  redeemable  before  the  sale 
or  other  disposal  thereof,  either  by  express  stipulation  or 
otherwise,  except  where  such  conveyance  is  made  for  the 
benefit  of  creditors  generally,  or  for  the  benefit  of  creditors 
specified  who  accept  the  provision  made  for  payment  of  their 
debts,  in  full  satisfaction  thereof,  or  who  exceed  five  in 
number : 

Also  any  defeazance,  letter  of  reversion,  back  bond,  declaration, 
or  other  deed  or  writing  for  defeating  or  making  redeemable 
or  explaining  or  qualifying  any  conveyance,  disposition,  as- 
signation or  tack  of  any  lands,  estate  or  property  whatso- 
ever, apparently  absolute,  but  intended  only  as  a  security  : 

Also  any  agreement,  contract  or  bond  accompanied  with  a 
deposit  of  title-deeds  for  making  a  mortgage,  wadset,  or  any 
such  other  security  or  conveyance  as  aforesaid  of  any  lands, 
estate  or  property  comprised  in  such  title-deeds,  or  for 
pledging  or  charging  the  same  as  a  security : 

And  a£o  any  deed  whereby  a  real  burden  is  declared  or  created 
on  lands  or  heritable  subjects  in  Scotland. 

106.  A  security  for  the  transfer  or  retransfer  of  any  stock  is  to  be  Security  for 
charsed  with  the  same  duty  as  a  similar  security  for  a  sum  of  money  stock,  how 
eqmu  in  amount  to  the  value  of  such  stock ;  and  a  transfer,  assign-  to  be 
ment,  disposition  or  assignation  of  any  such  security,  and  areconvey-  chaiged. 
ance,  release,  discharge,  surrender,  re-surrender,  warrant  to  vacate, 

or  renunciabion  of  any  such  security,  shall  be  charged  with  the  same 
duty  as  an  instrument  of  the  same  description  relating  to  a  sum  of 
money  equal  in  amount  to  the  value  of  such  stock. 

107.  (1. )  A  security  for  the  payment  or  repayment  of  money  to  be  Security 
lent,  advanced  or  paid,  or  which  may  become  due  upon  an  account  for  future 
current,  either  with  or  without  money  previously  due,  is  to  be  advauces, 
ch^ed,  where  the  total  amount  secured  or  to  be  ultimately  re-  how  to  be 
coverable  is  in  any  way  limited,  with  the  same  duty  as  a  security  charged, 
for  the  amount  so  limited. 

(2.)  Where  such  total  amount  is  unlimited,  the  security  is  to  be 
avulable  for  such  an  amount  only  as  the  ad  valorem  duty  impressed 
thereon  extends  to  cover. 

(3.)  Provided  that  no  money  to  be  advanced  for  the  insurance  of  Proviso, 
any  property  comprised  in  any  snch  security  against  damage  by  fire, 
or  for  keeping  up  any  policy  of  life  insurance  comprised  in  such 
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security,  or  for  effecting  ia  lieu  thereof  any  new  policy,  or  for  the 

renewal  of  any  grant  or  lease  of  any  property  comprised  in  such 

security  upon  the  dropping  of  any  life  whereon  such  property  is 

held,  shall  be  reckoned  as  forming  part  of  the  amount  in  respect 

whereof  the  security  is  chargeable  with  ad  valorem  duty. 

Security  108.  A  security  for  the  payment  of  any  rentcharge,  annuity  or 

for  repay-    periodical  payments,  by  way  of  repayment,  or  in  satisfaction  or  dis- 

ment  by      charge  of  any  loan,  advance  or  payment  intended  to  be  so  repaid, 

periodical    satisned  or  discharged,  is  to  be  charsed  with  the  same  duty  as  a 

payments,    similar  security  for  the  payment  of  the  sum  of  money  so  lent, 

liow  to  be    advanced  or  paid. 

charged.  109.  No  transfer  of  a  duly  stamped  security,  and  no  security  by 

As  to  ^^^  ^^  further  charge  for  money  or  stock,  added  to  money  or  stock 

transfers      previously  secured  by  a  duly  stamped  instrument,  is  to  be  charged 
and  further  ^*'^  *^y  duty  by  reason  of  containing  any  further  or  additional 
charges        security  for  the  money  or  stock  transferred  or  previously  secured., 
*       or  the  interest  or  dividends  thereof,  or  any  new  covenant,  proviso, 
power,  stipulation,  or  agreement  in  relation  thereto,  or  any  farther 
assurance  of  the  propei-ty  comprised  in  the  transferred  or  previous 
security. 
As  to  copy-      110.  (1.)  Where  any  copyhold  or  customary  lands  or  heredita- 
liolds.  meuts  are  mortgaged  alone  by  means  of  a  conditional  surrender  or 

grant,  the  ad  valorem  duty  is  to  be  charged  on  the  surrender  or 
grant,  if  made  out  of  court,  or  the  memorandum  thereof,  and  on  the 
copy  of  court  roll  of  the  surrender  or  grant,  if  made  in  court. 

(2.)  Where  any  copyhold  or  customary  lands  or  hereditaments 

are  mortgaged,  together  with  other  property,  for  securing  the  same 

money  or  the  same  stock,  the  ad  valorem  duty  is  to  be  charged  on 

the  iustrumeut  relatiug  to  the  other  property,  and  the  surrender  or 

grant,   or  the  memorandum  thereof,   or  the    copy    of   court    roll 

of  the  surrender  or  grant,  as  the  case  may  be,  is  to  be  charged 

with  duty  as  if  the  surrender  or  erant  were  not  made  upon  a 

mortgage ;  but  such  last-mentioned  duty  shall  not  exceed  the  said 

ad  valorem  duty. 

As  to  111.  An  instrument  chargeable  with  ad  valorem  duty  as  a  mort- 

mortgage     gage  is  not  to  be  charged  with  any  other  duty  by  reason  of  the  eqnity 

with  con-     of  redemption  in  the  mortgaged  property  being  thereby  conveyed  or 

veyance  of   limited  in  any  other  manner  than  to,  or  in  trust  for,  or  according  to 

equity  of      the  direction  of,  a  purchaser. 

redemp-  112.  The  exemption  from  stamp  duty  conferred  by  the  act  of  the 

tion.  sixth  and  seventh  years  of   King  William   the   Fourth,   chapter 

Exemntion  ^l^i^Y'^'^o*  ^^^  *^®  regulation  of  benefit  building  societies,  shall  not 
from  stamn  ®^*®°^  *^  *°y  mortgage  to  be  made  after  the  passing  of  this  act, 
dutv  in  except  a  mortgage  by  a  member  of  a  benefit  building  society  for 
favour  of  securing  the  re-payment  to  the  society  of  money  not  exceeding  five 
benefit         hundred  pounds. 

biiildine  ^^^'  commissioners  may  at  any  time,  without  reference  to 

societies  *^®  ^**®  thereof,  allow  any  foreign  security  to  be  stamped  without 
restricted  *^®  payment  of  any  penalty,  upon  being  satisfied,  in  any  manner 
p,  '    that  they  may  think  proper,  that  it  was  not  made  or  issueo,  and  has 
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not  been  transferred,  assigned  or  negotiated,  Tvithin  the  United  Becorities 
Kingdom,  and  that  no  interest  has  been  paid  thereon  within  the  mfty  he 
United  Kingdom  (a).  stamped 

116.  [As  to  Notarial  Acts.]  without 

penalty. 

As  to  Beceipts, 

120.  The  term   **  receipt  '*  means  and  includes  any  note,  memo-  Interpre- 
random,  or  writing  whatsoever  whereby  any  money  amounting  to  tation  of 
two  pounds  or  upwards,  or  any  bUl  of  exchange  or  promissory  note  term. 
for  money  amounting  to  two  pounds  or  upwards,  is  acknowledged  or 
expressed  to  have  been  received  or  deposited  or  paid,  or  whereby  any 

debt  or  demand,  or  any  part  of  a  debt  or  demand,  of  the  amount  of 
two  pounds  or  upwards,  is  acknowledged  to  have  been  settled,  satis- 
fied, or  discharged,  or  which  signiles  or  imports  any  such  ao> 
knowledgment,  and  whether  the  same  is  or  is  not  signed  with  the 
name  of  any  person. 

121.  The  duty  upon  a  receipt  may  be  denoted  by  an  adhesive  Duty  may 
stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the  receipt  is  he  denoted 
given  before  he  delivers  it  out  of  his  hands.  by  adhesive 

122.  A  receipt  given  without  being  stamped  may  be  stamped  with  stamp, 
an  impressed  stamp  upon  the  terms  following ;  that  is  to  say, 

(1.)  Within  fourteen  days  after  it  has  been  given,  on  payment  Terms  upon 
of  the  duty  and  a  penalty  of  five  pounds ;  which 

(2.)  After  fourteen  days,  but  within  one  month,  after  it  has  receipts 
been  given,  on  payment  of  the  duty  and  a  penalty  of  ten  may  be 
pounds ;  stamped 

and  shall  not  in  any  other  case  be  stamped  with  an  impressed  ^^^  ^^^' 
stamp. 

123.  If  any  person — 

(1.)  Gives  any  receipt  liable  to  duty  and  not  duly  stamped  ;  Penalty 

(2.)  In  any  case  where  a  receipt  would  be  liable  to  duty  refuses  for  offences. 

to  give  a  receipt  duly  stamped ; 
(3.)  Upon  a  payment  to  the  amount  of  two  pounds  or  upwards 

gives  a  receipt  for  a  sum  not  amounting  to  two  pounds, 

or  separates  or  divides  the  amount  paid  with  intent  to 

evade  the  duty ; 

he  shall  forfeit  the  sum  of  ten  pounds. 
127.  [As  to  Share  Warrants.] 

(a)  *•  Foreign  security"  means  every  security  for  money  by  or  on  behalf 
of  any  foreign  or  colonial  state,  government,  municipal  body,  corporation 
or  company/bearing  date  or  signed  after  the  3rd  day  of  June,  1862  (except 
an  instrument  chargeable  with  dut^  as  a  bill  of  exchange  or  promissory 
note) :  (1)  which  is  made  or  issued  in  the  United  Kingdom ;  or  (2)  which, 
the  mterest  thereon  being  payable  in  the  United  Kingdom,  is  assigned,  trans- 
ferred or  in  any  manner  negotiated  in  the  United  Kingdom ;  34  Vict.  c.  4,  s.  2. 
Every  person  who  in  tiie  United  Kingdom  makes,  issues,  assigns,  transfers  or 
negotiates  any  foreign  security  not  being  duly  stamped  shall  forfeit  the 
sum  of  twenty  poun£i ;  ib.  s.  3. 
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As  to  transfers  of  Shares  in  Cost  Book  Mines. 

Duty  may        128.  (1.)  The  duty  upon  a  request  or  authority  to  the  purser  or 
be  denoted  other  officer  of  a  miniug  company  conducted  on  the  cost  book  system 
byadhesiye  to  enter  or  register  the  transfer  of  any  share  or  part  of  a  share  of  the 
stamp.         mine,  and  the  duty  upon  a  notice  to  such  purser  or  officer  of  any 
such  transfer,  may  be  denoted  by  an  adhesive  stamp,  which  is  to  be 
cancelled  by  the  person  by  whom  the  request,  authority  or  notice 
is  written  or  executed. 
Penalty  for      (2.)  Every  person  who  writes  or  executes    any  such    request, 
signing,       authority  or  notice  not  being  duly  stamped,  and  every  purser  or 
&c.,  £20.     other  officer  of  any  such  company  who  in    any  manner    obeys, 
complies  with,  or  gives  effect  to,   any  such  request,  authority  or 
notice  not  being  duly  stamped,  shall  forfeit  the  sum  of  twenty 
pounds. 


£  s.   rf. 


EXTRACT    FROM    SCHEDULE. 

Agkeement  or  Contract,  accompanied  with  a  deposit. 
See  Mortgage f  d'c,  and  section  105. 

Agreemekt  for  a  lease  or  tack,  or  for  any  letting. 
See  Lease  or  Tack,  and  section  96. 

Agreement  or  Contract  made  or  entered  into,  pursuant 
to  the  Highway  Acts,  for  or  relating  to  the  making, 
maintaining  or  repairing  of  highways    .        .        .        .006 

Agreement,  or  any  Memorandum  of  an  Agreement, 
made  in  England  or  Ireland  under  hand  only,  or  made 
in  Scotland  without  any  clause  of  registration,  and  not 
otherwise  specitically  charged  with  any  duty,  whether 
the  same  be  only  evidence  of  a  contract,  or  obligatory 
upon  the  parties  from  its  being  a  written  instrument    .       0    0    6 

JSxemptions, 

(1.)  Agreement  or  memorandum  the  matter  whereof 

is  not  of  the  value  of  51, 
(2. )  Agreement  or  memorandum  for  the  hire  of  any 

labourer,     artificer,     manufacturer     or    menial 

servant. 
(3.)  Agreement,   letter,   or  memorandum  made  for 

or  relating  to  the  sale  of  any  goods,  wares  or 

merchandise. 
(4. )  Agreement  or  memorandum  made  between  the 

master  and  mariners  of  any  ship  or  vessel  for 

wages  on  any  voyage  coastwise  from  port  to  port 

in  the  United  Kin^om. 
And  see  section  36. 
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£    8.   d. 
Annuity,  conveyance  in  consideration  of. 

See  Conveyance  on  Sale,  and  section  72. 
purchase  of. 

See  Conveyance  on  Sale,  and  section  75. 
creation  of,  by  way  of  security. 

See  Mortgage,  «bc,,  and  section  lOS. 
instruments  relating  to,  upon  any  other  occasion. 
See  Bond,  Covenant,  dto. 

Appointment  of  a  new  trustee,  and  Appointment,  in 
execution  of  a  power,  of  any  property,  or  of  any  use, 
share  or  interest  in  any  property,  by  any  instrument 

not  being  a  will 0  10    0 

And  see  section  78. 

Appraisement  or  Valuation  of  any  property,  or  of  any 
interest  therein,  or  of  the  annual  value  thereof,  or  of 
any  dilapidations,  or  of  any  repairs  wanted,  or  of  the 
materials  and  labour  used  or  to  be  used  in  any  building, 
or  of  any  artificer's  work  whatsoever. 

Where  the  amoimt  of  the  appraisement  or  valuation 

does  not  exceed  51. 

Exceeds  51.  and  does  not  exceed  10/. 

10/.  „  201 

20/.  „  m.        .       .       . 


201.  „  401. 

401.  „  60Z. 

60Z.  „  100/. 
100/.  „  200/. 
200/.  „  600/. 
600/ 


0 

0 

3 

0 

0 

6 

0 

1 

0 

0 

1 

6 

0 

2 

0 

0 

2 

6 

0 

5 

0 

0 

10 

0 

0 

16 

0 

1 

0 

0 

Exemptions. 

(1.)  Appraisement  or  valuation  made  for,  and  for  the 
information  of,  one  party  only,  and  not  being  in 
any  manner  obligatory  as  between  parties  eiuier 
by  agreement  or  operation  of  law. 

(2.)  Appraisement  or  valuation  made  in  pursuance  of 
the  order  of  any  Court  of  Admiralty  or  Vice- 
Admiralty,  or  of  any  court  of  appeal  from  any 
sentence,  adjudication,,  or  judgment  of  any 
Court  of  Admiralty  or  Vice- Admmdty. 

(3.)  Appraisement  or  valuation  of  any  property  made 
for  tiie  purpose  of  ascertaining  the  legacy  or  suc- 
cession duty  payable  in  respect  thereof. 

And  see  section  38. 

Appbenticbbhip,  instrument  of. 

Where  there  is  no  premium  or  consideration     .        .026 
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In  any  other  case —  £ 

For  every  52.,  and  also  for  any  fractional  part  of 
51.,  of  the  amount  or  value  of  the  premium  or 
consideration 0 


s. 


6    0 


Exemptions. 

(1.)  Instrument  relating  to  any  poor  child  apprenticed 
by  or  at  the  sole  charge  of  any  parish  or  township, 
or  by  or  at  the  sole  cnarge  of  any  public  charity, 
or  pursuant  to  any  act  for  the  regulation  of 
parish  apprentices. 

(2.)  Instrument  of  apprenticeship  in  Ireland,  where 
the  value  of  the  premium  or  consideration  does 
not  exceed  lOL 

And  see  sections  39  and  40. 

Assignment  or  Assignation. 

By  way  of  security,  or  of  any  security.    BeeMortgage^ 

d;c. 
Upon  a  sale,  or  otherwise.     See  Conveyance. 

Assurance  or  Insurance.    See  Policy. 

Attested  Copy.    See  Copy. 

Attorney,  Letter  or  Power  of.    See  Letter  of  Attorney. 
Warrant  of.    See  Warrant  of  Attorney. 

Award  in  England  or  Ireland,  and  Award  or  Decreet 
AlRbitral  in  Scotland. 

Where  the  amount  or  value  of  the  matter  in  dispute 
does  not  exceed  51.  ... 

Exceeds  52.  and  does  not  exceed  102. 

202. 

302. 

402. 

502. 

1002. 

2002. 

5002. 

7602. 

1,0002. 


102. 

202. 

302. 

402. 

502. 

1002. 

2002. 

5002. 

7502. 

And  where  it  exceeds  1,0002.,  and  in 
case  not  above  provided  for     . 


any  other 


Back  Bond.    See  Mortgage,  dsCf  and  section  105. 

Bill  of  Exchange — 

Payable  on  demand     ...-•.. 

Bill  of  Exchange  of  any  other  kind  whatsoever  (except 
a  Bank  Note),  and  Promissory  Note  of  any  kind  what- 
soever (except  a  Bank  Note),  drawn,  or  expressed  to  be 


0 
0 
0 
0 
0 
0 
0 


0 
0 

1 
1 

2 
2 
5 


0 
6 
0 
6 
0 
6 
0 
0  10    0 

0  15  0 
10  0 
15    0 

1  15    0 


0    0    1 
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.      0 

0 

1 

.      0 

0 

2 

.      0 

0 

3 

.      0 

0 

6 

.      0 

0 

9 

.      0 

1 

0 

payable,    or  actually  paid,   or  endorsed,   or    in   any    £   s.  d. 
manner  negotiated,  in  the  United  Kingdom. 

Where  the  amount  or  value  of  the  money  for  which 
the  bill  or  note  ia  drawn  or  made|doeB  not  exceed52. 
Exceeds  5^.  and  does  not  exceed  10/. 

102.  „  252.      . 

25Z.  „  50/.  .        . 

50/.  „  75/. 

75/.  „  100/. 

100/.— 
for  every  100/.,  and  also  for  any  fractional  part 
of  100/.,  of  such  amount  or  value     .        .     .      0    10 

Eaoemptions, 

[Certain  transactions  between  bankers,  &c.] 
And  see  sections  48,  49,  50,  51,  52,  53,  54,  and  55. 

Bill  or  Lading  of  or  for  any  goods,   merchandise  or 
effects  to  be  exported  or  carried  coastwise    .        .        .006 
And  see  section  56. 

Bill  of  Sale — 

Absolute.     See  Conveyance  on  Sale, 
By  way  of  security.    See  Mortgage,  <kc. 
And  see  section  57. 

Bond  for  securing  the  payment  or  repayment  of  money,  or 
the  transfer  or  retransfer  of  stock. 
See  Mortgage,  dhc. 

Bond  in  relation  to  any  annuity  upon  the  original  crea- 
tion and  sale  thereof. 
See  Conveyance  on  Sale,  and  section  75. 

Bond,  Covenant  or  Instrument  of  any  kind  what- 
soever. 
(1.)  Being  the  only  or  principal  or  primary  security 
for  any  annuity  (except  upon  the  original  creation 
thereof  by  way  of  sale  or  security),  or  of  any  sum  or 
sums  of  money  at  stated  periods,  not  being 
interest  for  any  principal  sum  secured  by  a  duly 
stamped  instrument,  nor  rent  reserved  by  a  lease 
or  tack.  [  The  same  ad  va- 

For  a  definite  and  certain  period,  so  that  a '"'tond*^  o? 
the  total  amount  to  be  ultmtiately  payable  <  covenant  for 
can  be  ascertained.  I    such       total 

I     amount. 

For   the  term   of  life  or  any  other  indefinite 
period. 
For  every  5/.,  and  also  for  any  fractional  part 
of   5/.,  of  the  annuity  or  sum  periodically 

payable 0    2    6 

(2.)  Being  a  collateral  or  auxiliary  or  additional  or 
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substitated  security  for   any  of  the   above-men-      £  s.    d. 

tioned  purposes,  where  the  principal  or   primary 

instrument  is  duly  stamped.  /  The  same  oul  va- 

I      lorem  duty  as 

Where  the  total  amount  to  be  ultimately  j    covenimt      of 
payable  can  be  ascertained        .        .        .  S    the  same  kind 

I     for  such  total 

In  any  other  case  :  (    *™°^"*- 

For  every  51.,  aud  also  for  any  fractional  part  of 
5/.,  of  the  annuity  or  sum  periodically  payable      0    0     6 

Bond  given  pursuant  to  the  directions  of  any  Act  of 
Parhament,  or  by  the  directions  of  the  Commissioners 
of  Customs  or  Inland  Revenue,  or  any  of  their  officers, 
for  or  in  respect  of  any  of  the  duties  of  customs  or 
excise,  or  for  preventing  frauds  or  evasions  thereof,  or 
for  any  other  matter  or  thing  relating  thereto.  i  The  same  ad  va- 

Where  the  penalty  of  the  bond  does  not  exceed  I     j^^^^^^  ^ 

1501.  .         .         •         .         .         .         •     •  J     ***®  amount  of 

[     the  penalty. 
And  in  any  other  case 0    5    0 

Exemption.        * 

Bond  given  as  aforesaid  upon,  or  with  relation  to, 
the  receiving  or  obtaining,  or  for  entitling  any 
person  to  receive  or  obtain,  any  drawback  of  any 
auty  or  duties,  or  part  of  any  duty  or  duties,  of 
customs  or  excise,  for  or  in  respect  of  any  coods, 
wares  or  merchandise  exported,  or  shipped  to  be 
exported,  from  the  United  Kingdom  to  any  parts 
beyond  the  seas,  or  upon  or  with  relation  to  the 
obtaining  of  any  debenture  or  certificate  for  en- 
titling any  person  to  receive  any  such  drawback 
as  aforesaid. 

And  see  section  68. 

Bond  on  obtaining  letters  of  administration  in  £ngland 
or  Ireland,  or  a  confirmation  of  testament  in  Scotland      0    5    0 

Exemptions, 

(1.)  Bond  ffiven  by  the  widow,  child,  father,  mother, 
broUier  or  sister  of  any  common  seaman, 
marine  or  soldier  slain  or  d3ring  in  the  service 
of  her  Majesty,  her  heirs  or  successors. 

(2.)  Bond  given  by  any  person  where  the  estate  to  be 
admmistered  does  not  exceed  lOOZ.  in  value. 

Bond  of  any  kind  whatsoever  not  specifically  charged 

with  any  duty  :  (  The  same  ad  tw- 

Where  the  amount  limited  to  be  recoverable  1    jj^^nd^/" 

does  not  exceed  300?.       .  .        .        •     •  )    the     amoiint 

(     limited. 
In  any  other  case 0  10    0 
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Bond    accompanied   with  a  deposit  of  title-deeds,   for    £   s.     d, 
making  a  mortgage,  -wadset  or  other  security  on  any 
estate  or  property  therein  comprised. 
See  Mortgage,  &a ,  and  section  105. 

Bond,  Declaration    or  other  Deed  or  Writing  for 
making  redeemable  any  disposition,  assignation,  or  tack, 
apparently  absolute,  but  intended  only  as  a  security. 
See  Mortgage,  &c.,  and  section  105. 

Certificate  of  any  goods,  wares  or  merchandise,  having 
been  duly  entered  inwards,  which  shall  bo  entered  out- 
wards, for  exportation  at  the  port  of  importation,  or  be 
removed  from  thence  to  any  other  port  for  the  more 
convenient  exportation  thereof,  where  such  certificate  is 
issued  for  enabling  any  person  to  obtain  a  debenture 
or  certificate  entithng  him  to  receive  any  drawback  of 
any  duty  or  duties  of  customs,  or  any  part  thereof        .      0    4    0 

Charter  of  resignation,  or  of  conformation,  or  of  novo- 
damns,  or  upon  apprising,  or  upon  a  decreet  of  adjudi- 
cation, or  sale  of  any  lands  or  other  heritable  subjects 
in  Scotland 050 

Clare  Constat.     See  Precept. 

Commission  in  the  nature  of  a  power  of  attorney  in  Scot- 
land.    See  Letter  or  Tower  of  Attorney. 

Conditional  Surrender  of  any  copyhold  or  customary 
estate  by  way  of  mortgage. 
See  Mortgage,  &c.,  and  sections  105  and  110. 

Contract.     See  Agreement. 

Contract  Note. — Any  note,  memorandum  or  writing, 
commonly  called  a  *' contract  note,"  or  by  whatever 
name  the  same  may  be  designated,  for  or  relating  to  the 
s^e  or  purchase  of  any  stock  or  marketable  security  of 

the  value  of  5/.  or  upwards 0    0    1 

And  see  section  69. 

CoNYETANCE  or  TRANSFER,  whether  on  sale  or  other- 
wise,— 
(1. )  Of  any  stock  of  the  governor  and  company  of  the 

Bank  of  Ensland 0    7    9 

(2.)  Of  any  stock  of  the  East  India  Company        .     .      1  10    0 
(3.)  Of  any  debenture  stock  or  funded  debt  of  any 
company  or  corporation. 
For  every  100^.,  and  also  for  any  fractional 
part  of  lOOZ.,  of  the  nominal  amount  trans- 
ferred   0    2    6 

And  see  section  78. 
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CoNVKTANCE  or  Traksfer  on  sale. 
Of  any  property  (except  such  stock  or  debenture  stock 
or  funded  debt  as  aforesaid), 
Where  the  amount  or  value  of  the  oonsideratioQ  for 

the  sale  does  not  exceed  51. 
Exceeds     51. ,  and  does  not  exceed 


£  8,  d. 


151. 

201. 

251. 

501. 

151. 

lOOZ. 

12J51. 

1501. 

1151. 

200Z. 

225/. 

250Z. 

275Z. 

20/01. 

it 

f) 
99 
99 


•                 •                 • 

0    0    6 

lOl.   .        .     . 

0    10 

151. 

0    1    6 

2101.    . 

.020 

2&1. 

0    2    6 

501.    . 

0    5    0 

151. 

.076 

lOOZ.    .         .     , 

0  10    0 

125Z. 

.      0  12    6 

150Z.    .        .     , 

0  15   0 

175Z. 

.      0  17    6 

2001.    .        .     . 

10   0 

225Z. 

12   6 

250Z.    .         .     . 

15    0 

275Z. 

.17    6 

300Z.    .        .     . 

1  10   0 

For  every  50Z.,  and  also  for  any  fractional  part  of 
50Z.,  of  such  amount  or  value      .        .        .        .050 
And  see  sections  70,  71,  72,  73,  74,  75,  76,  and  77. 

Conveyance  or  Transfer  by  way  of  security  of  any  pro- 
perty (except  such  stock  or  debenture  stock  or  funded 
debt  as  aforesaid),  or  of  any  security. 
See  Mortgage,  <kc 

Conveyance  or  Transfer  of  any  kind  not  hereinbefore 

described 0  10   0 

And  see  section  78. 

Copy  or  Extract  (attested  or  in  any  manner  authenti- 
cated) of  or  from — 

(1.)  An  instrument  chargeable  with  any  duty. 

(2. )  An  original  will,  testament  or  codicil. 

(3.)  The  probate,  or  probate  copy,  of  a  will  or  codiciL 

(4.)  Anyletters  of  administration,  or  any  confirmation 

of  a  testament. 
(5. )  Any  pubUc  register  (except  any  register  of  births, 

baptism,  marriages,  deaths  or  burials). 
(6.)  The  books,  rolls  or  records  of  any  court. 

In  the  case  of  an  instrument  chargeable  ( t^^  g^^^  ^ty 
with  any  duty  not  amounting  to  one*]  as  such  in- 
shilling (     atniment 

In  any  other  case  .         .010 

Exemptions. 
(1.)  Copy  or  extract  of  or  from  any  law  proceedings. 
(2.)  Copy  or  extract  in  Scotland  of  or  from  the  com- 
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mission  of  any  person  as  a  del^[ate  or  rep-     £   s.   d,  ^ 

resentative  to  the  convention  of  royal  bnrgns 
or  the  general  assembly  or  any  presbytery  or  * 
church  court. 
And  see  section  79. 

Copy  or  Extract  (certified)  of  or  from  any  register  of 

births,  baptisms,  marriages,  deaths  or  burials        .        .001 

Exemptions, 
<1.)  Copy  or  extract  furnished  by  any  clergyman, 
registrar  or  other  official  person  pursuant  to 
and  for  the  purposes  of  any  Act  qf  Parliament, 
or  furnishea  to  any  general  or  superintending 
registrar  under  any  general  regulation. 
(2.)  Copy  or  extract  for  which  the  person  giving  the 

same  is  not  entitled  to  any  fee  or  reward. 
And  see  section  80. 

Copyhold  and  Customary  Estatbs — ^Instruments  relat- 
ing thereto. 

Upon  a  sale  thereof.     See  Conveyance  on  Sale. 
Upon  a  mortgage  thereof.     See  Mortgage^  dte. 
Upon  a  demise  thereof.     See  Lease  or  Tack. 
Upon  any  other  occasion. 

Surrender  or  grant  made  out  of  court,  or  the 

memorandum  thereof, 
and  copy  of  court  roll  of  any  surrender  or  grant 

made  in  court 0  10    0 

And  sec  sections  81,  82,  83,  84,  85,  and  86. 

Cost  Book  Mines.     See  Transfer. 

Counterpart.     See  Duplicate. 

Covenant  for  securing  the  payment  or   repayment  of 
money,  or  the  transfer  or  retransfer  of  stock. 
See  Mortgage,  d:c. 

Covenant  in  relation  to  any  annuity  upon  the  original 
creation  and  sale  thereof. 

See  Conveyance  on  Sale,  and  section  75. 

Covenant  in  relation  to  any  annuity  (except  upon  the 
original  creation  and  sale  thereof)  or  to  other  periodical 
payments. 

See  Bond,  Covenant,  &c. 

Covenant.  Any  separate  deed  of  covenant  (not  being  an 
instrument  chargeable  with  ad  valorem  duty  as  a  convey- 
ance on  sale  or  mortgage)  made  on  the  sale  or  mortgage 
of  any  property,  and  relating  solely  to  the  conveyance  or 
enjoyment  of,  or  the  title  to,  the  property  sold  or  mort- 
gaged, or  to  the  production  of  the  muniments  of  titie 
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relating  thereto,  or  to  all  or  any  of  the  matters  afore-      £    s,   d 
said. 

Where  the  ad  valorem  duty  in  respect  of  the  ( -A.  duty  equal  to 
consideration  or  mortgage  money  does  not<  ^^^iflJS^^SLS'^ 
exceed  105 |    J^duty. 

In  any  other  case 0  10    0 

Customary  Estates.    See  Copyhold. 

Debenture  for  securing  the  payment  or  repayment  of 
money  or  the  transfe*  or  retransfer  of  stock. 
See  Mortgage^  &a 

Debenture  or  Certificatb  for  entitling  any  person  to 
receive  any  drawback  of  any  duty  or  duties,  or  part  of 
any  duty  or  duties,  of  customs  or  excise,  or  any  bounty 
payable  out  of  the  revenue  of  customs  or  excise,  for 
or  in  respect  of  any  goods,  wares  or  merchandise  ex- 
ported, or  shipped  to  be  exported,  from  any  part  of  the 
United  Kingdom  to  any  part  beyond  the  sea. 
Where  the  drawback  or  bounty  to  be  received  do^ 

not  exceed  lOl. 0    10 

Exceeds  lOZ.  and  does  not  exceed  501 0    2    6 

Exceeds50Z 0    5    0 

Declaration  of  any  use  or  trust  of  or  concerning  any 
property  by  any  writine,  not  being  a  deed  or  will,  or 
an  instrument  chargeable  with  ad  valorem  duty  as  a 
settlement 0  10    0 

Decreet  Arbitral.    See  Aioard. 

Deed  whereby  any  real  burden  is  declared  or  created  on 
lands  or  heritable  subjects  in  Scotland. 
See  Mortgage^  &c. ,  and  section  105. 

Deed  containing  an  obligation  to  infeft  any  person  in  herit- 
able subjects  m  Scotland,  under  a  clause  of  reversion, 
as  a  security  for  money. 

See  Mortgage^  &c.,  and  section  105. 

Deed  containing  an  obligation  to  infeft  or  seize  in  an 
annuity  to  be  uplifted  out  of  heritable  subjects  in 
Scotland. 

See  Bondf  CoveTiant,  &c. 

Deed  of  any  kind  whatsoever,  not  described  in  this 
schedule 0  10    0 

Defeazance.  Deed  or  other  instrument  of  defeazauce  of 
any  conveyance,  disposition,  assignation  or  tack,  ap- 
parently absolute,  but  intended  only  as  a  security  for 
money  or  stock. 

See  Mortgage,  &c.,  and  section  105. 


STATUTES.  431 


£,   8.  d. 

Delivery  Ordeb 0    0    1 

And  see  sectionB  87,  89,  90,  and  91.       ^ 

Deposit  of  title-deeds.     See  Mortgage^  &c.,  and  section 
105. 

Disposition  of  heritable  property  in  Scotland  to  singular 
successors  or  purchasers. 
See  Conveyance  on  Sale, 

Disposition  of  heritable  property  in  Scotland  to  a  pur- 
chaser, containing  a  clause  declaring  all  or  any  part  of 
the  purchase-money  a  real  burden  upon,  or  affecting, 
the  neritable  property  thereby  disponed,  or  any  part 
thereof. 

See  Conveyance  on  Sale,  Mortgage,  &c.,  and  section 
105. 

Disposition  in  Scotland  containing  constitution  of  feu  or 
ground  annual  right.  See  Conveyance  on  Sale,  and 
section  72. 

Disposition  in  security  in  Scotland.     See  Mortgage,  &c. 

Dlsposition  of  any  wadset,  heritable  bond,  &c.  See 
Mortgage,  &c. 

Disposition  in  Scotland  of  any  property  or  of  any  right 
or  interest  therein  not  described  in  this  schedule  .      0  10    0 

Dock  Warrant.     See  Warrant  for  Qooda. 

Draft  for  money.    See  Bill  of  Exchange,  and  section  48. 

Duplicate  or  Counterpart  of  any  instrument  charge- 
able with  any  duty. 

Where  such  duty  does  not  amount  to  5^.  .    ]    as  the  original 

/      instrument. 

In  any  other  case 0    5    0 

And  see  section  93. 

EiE  to  a  reversion.     See  Mortgage,  &c.,  and  section  105. 

Exchange  or  EIxcambion—  Instruments  effecting. 

In  the  case  specified  in  section  94,  see  that  section. 

In  any  other  case 0  10 

Extract.    See  Copy  or  Extract, 


i 
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Factory,  in  the  nature  of  a  letter  or  power  of  attorney  in      £  s.    d. 
Scotland. 

See  Letter  or  Pc^er  of  Attorney. 

Feu  Contract  in  Scotland.     See  Conveyance  on  Sale,  and 
section  72. 

Foreign  Security.    See  Mortgage,  &c.,  and  sections  113, 
114,  and  115. 

Further  Charge  or  Further  Security.    See  Mortgage, 
kc.j  and  section  109. 

Grant  of  copyhold  or  customary  estates.    See^Conveyance 
— Copyhold. 

Heritable  Bond.    See  Mortgage,  &c.,  and  section  105. 

Inventory.    See  Schcdvle. 

Lease  or  Tack — 

(1. )  For  any  definite  term  less  than  a  year  : 
(a.)  Of  any  dwelling-house  or  tenement,  or  part  of  a 
dwelling-house  or  tenement,  at  a  rent  not  ex- 
ceeding the  rate  of  \Ql.  per  annum  .        .001 
{h. )  Of  any  furnished  dwelling-house  or  apartments, 

where  the  rent  for  such  term  exceeds  25/.        .       0    2    6 

ITlie  saine  duty  as 
a    lease    for   a 
reMrJ^o/the 
definite  term. 
(2.)  For  any  other  definite  term  or  for  any  indefinite 
term: 
Of  any  lands,  tenements  or  heritable  subjects — 
Where  the  consideration,  or  any  part  of  the 
coDsideration,  moving  either  to  the  lessor  or 
to  any  other  person,  consists  of  any  money, 
stock  or  security  : 

!The  same  duty  as 
a  conveyance 
on  a  sale  for  the 
same  considera- 
tion. 

Where  the  consideration  or  any  part  of  the 

consideration  is  any  rent : 
In  respect  of  such  consideration  ; 

If  the  rent,  whether  reserved  as  a  yearly  rent 
or  otherwise,  is  at  a  rate  or  average  rate  : 
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Kot  exceeding  5l»  per  annum 
Exceeding — 
51.  and  not  exceeding  lOZ. 
102.        „  ,.  15?. 


201. 
251. 
501. 
151. 
100?. 


If  the  term 
is  definite, 

and  does 
not  exceed 

36  years, 

oris 
indefinite. 


0 


8,  d, 
0    6 


0 
0 
0 
0 
0 
0 


1 
1 

2 
2 
5 

7 


0 
6 
0 
6 
0 
6 


15?. 
20?. 
26?. 
50?. 
75?. 
100?. 

For  every  full  sum  of  50?., 
and  aUo  for  any  fractional 
part  of  50?.  thereof  .        .___      ____ 

(3.)  Of  any  other  kind  whatsoevernotbereinbeforedescribed  0 
And  see  sections  96,  97,  98,  99,  and  100. 


0  10    0 


0    5    0 


If  the  term, 

being  defi- 

nite,exceeds 

35  years, 

but  does 

not  exceed 

100  years. 


£    8,    d, 
0    3    0 


0    6  0 

0    9  0 

0  12  0 

0  15  0 

1  10  0 

2  5  0 

3  0  0 


1  10    0 


If  the 

term.being 

definite, 

exceeds 

100  years. 


£ 
0 


0 
0 

1 
1 

3 
4 
6 


s.  d» 

6  0 

12  0 

18  0 

4  0 

10  0 

0  0 

10  0 

0  0 


0    0 
10    0 


£    8.    d. 


0    0    1 


1    0 


Letter  or  Power  of  Attorney,  or  Commission,  Fac- 
tory, Mandate,  or  other  instrument  in  the  nature 
thereof — 

(1.)  For  the  sole  purpose  of  appointing  or  authorizing 
any  one  person  to  vote  as  a  proxy  at  any  one 
meeting  at  which  votes  may  be  given  by  proxy  . 
(2.)  By  any  petty  officer,  seaman,  marine,  or  soldier 
serving  as  a  marine,  or  by  the  executors,  or 
admimstrators  of  any  such  person,  for  receiving 

prize  money  or  wages 0 

(3. )  For  the  receipt  of  we  dividends  or  interest  of  any 
stock : 
Where  made  for  the  receipt  of  one  payment 

only 0 

In  any  other  case 0 

(4.)  For  the  receipt  of  any  sum  of  money,  or  any 
bill  of  exchange  or  promissory  note  for  any  sum 
of  money,  not  exce^ing  20?.,  or  any  periodical 
payments  not  exceeding  the  annual  sum  of  10?. 
(not  being  herein -before  charged) 
(5.)  For.'  the  sale,  transfer  or  acceptance  of  any  of 
the  iCrovemment  or  Parliamentary  stocks  or  funds : 
Where  the  value  of  such  stocks  or  funds  does 

not  exceed  20? 

In  any  other  case 0  10 

(6.)  Of  any  kind  whatsover  not  herein-before  described      0  10 


1 
5 


0    5 


0 
0 


0    5    0 


0 
0 

e 
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JSxcmptions. 

(1.)  Letter  or  power  of  attorney  for  the  receipt  of 
dividends  of  any  definite  and  certain  share  of 
the  Government  or  Parliamentary  stocks  or 
funds  producing  a  yearly  dividend  of  less  than  Zl. 

(2.)  Letter  or  power  of  attorney  or  proxy  tiled  in  the 
Court  of  Probate  in  England  or  Ireland,  or  in 
any  ecclesiastical  court. 

(3.)  Letter  or  power  of  attorney  for  voting  on  any 
election  of  directors  of  the  East  India  Company. 

And  see  sections  102,  103,  and  104. 

Letter  of  Reversion  in  Scotland.    See  Mortgage,  &c., 
and  section  105. 


Memorial  to  be  registered  pursuant  to  an^  Act  of  Parlia- 
ment, made  or  to  be  ma4e,  for  the  public  registering  of 
deeds  and  conveyances  in  England  or  Ireland : 


£  s.   d. 


I  The  same  duty 
as  the  regis- 
tered   instra- 

In  any  other  case 0    2    6 

Mortgage,  Bond,  Debenture,  Covenant,  Warrant  op 
Attorney  to  confess  and  enter  up  judgment,  and 
Foreign  Security  of  any  kind. 

(1.)  Being  the  only  or  principal  or  primary  security 
for — 
The  payment  or  repayment  of  money  not  ex 

ceeding  251 

Exceeding  251,  and  not  exceeding  50^.     . 
60?.  „  100?. 

lOOZ.  „  150?.     . 

150?.  „  200?. 

200?.  „  250?     . 

250?.  „  300?. 

300?. 
For  every  100?.,  and  also  for  any  fractional 
of  100?.,  of  such  amount . 
(2.)  Being  a  collateral,  or  auxiliary,  or  additional,  or 
substituted,  security,  or  by  way  of  further  as- 
surance for  the  above-mentioned  purpose,  where 
the    principal    or    primary    security   is    duly 
stamped : 
For  every  100?.,   and  also  for  any  fractiomil 
part  of  100?.,  of  the  amount  secured         .     . 
(3.)  Transfer,  Assignment,  Disposition,  or  Assignation 
of  any  mortgage,  bond,  debenture,  covenant,  or 


If 


»> 


»> 

ft 


»» 


0 

0    8 

0 

1    3 

0 

2    6 

0 

3    9 

0 

5    0 

0 

6    3 

0 

7    6 

part 


0    2    6 


0    0    6 
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foreign  secarity,  or  of  any  money  or  stock  secured     &   8,  d, 
by  any  such  instrument,  or  by  any  warrant  of 
attorney  to  enter  up  judgment,  or  by  any  judg- 
ment : 
For  .every  1002.,  and  also  for  any  fractional 
I>art  of  1002.,  of  the  amount  transferred,  as- 
signed, or  disponed 0    0    6 

!The  same  duty 
gnch  farther 
money. 

(4.)  Reconveyance,  Release,  Discharge,  Surrender, 
Re-surrender,  Warrant  to  Vacate  or  Renunciation 
of  any  such  security  as  aforesaid,  or  of  the  benefit 
thereof,  or  of  the  money  thereby  secured  : 

For  every  1002.,  and  also  for  any  fractional 
part  of  1002.,  of  the  total  amount  or  value  of 
the  money  at  any  time  secured        .        .     .      0    0    6 
And  see  sections  105,  106,  107,  108,  109,  110,  111,  112, 
113,  IH  aiid  115. 

MT7TI7AL  Disposition  or  Conveyance,  in  Scotland.    See 
Exchange  or  MtxambioTi, 

Orbbr  for  the  payment  of  money.    See  Bill  of  Exchange 
and  section  48. 

Pahtition  or  Division — Instruments  effecting. 

In  the  case  specified  in  section  94,  see  that  section. 

In  any  other  case 0  10    0 

Power  op  Attorney.    See  Letter  of  Attorney, 

Precept  of  Clare  Constat  to  give  seisin  of  lands  or 
other  heritable  subjects  in  Scotland 0    5    0 

Procuration,  deed,  or  other  instrument  of     .        .        .0100 

Promissory  Note.    See  Bill  ofExchangCf  and  section  49. 

Proxy.    See  Letter  or  Power  of  Attorney. 

Receipt  given  for,   or  upon  the   payment   of,  money 
amountmg  to  22.  or  upwards 0    0    1 

Exemptions, 

(1.)  Receipt  given  for  money  deposited  in  any  bank, 
or  wiui  any  banker,  to  be  accounted  for,  and  ex- 
pressed to  be  received  of  the  person  to  whom  the 
same  is  to  be  accounted  for. 

(2.)  Acknowledgment  by  any  banker  of  the  receipt 
of  any  bill  of  exchange  or  promissory  note  for 
the  purpose  of  being  presented  for  acceptance  or 
payment. 

77  2 
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(7.)  Receipt  given  for  the  consideration-money  for  £  s,  d. 
the  purchase  of  any  share  in  any  of  the  Govern- 
ment  or  Parliamentary  stocks  or  funds,  or  in 
stock  of  the  East  India  Company,  or  in  the  stocks 
and  funds  of  the  Secretary  of  State  in  Council  of 
India,  or  of  the  governor  and  company  of  the 
Bank  of  England,  or  of  the  Bank  of  Ireland,  or 
for  any  dividend  paid  on  any  share  of  the  said 
stocks  or  funds  respectively. 

(8.)  Receipt  given  for  any  principal  money  or  interest 
due  on  an  exchequer  bill. 

(9.)  Receipt  written  upon  a  bill  of  exchange  or  pro- 
missoiy  note  duly  stamped. 

(11.)  Receipt  indorsed  or  otherwise  written  upon  or 
contained  in  any  instrument  liable  to  stamp  duty, 
and  dul^  stamped,  acknowled^ng  the  receipt  of 
the  consideration-money  therem  expressed,  or  the 
receipt  of  any  principal  money,  interest,  or  annuity 
thereby  secured  or  therein  mentioned; 

And  see  sections  120,  121,  122,  and  123. 

Reconvrtavce,  Release,  or  Renunciation  of  any 
security.     See  Mortgage,  &c. 

Release  or  Renunciation  of  any  property,  or  of  any 
right  or  interest  in  any  property — 

Upon  a  sale.     See  Conveyance  on  Sale, 

By  way  of  security.    See  Mortgage,  &c. 

In  any  other  case 0  10    0 

Renunciation.    See  Reconveyance  atid  Release. 

Resignation.  Principal  or  original  instrument  of  resig- 
nation, or  service  of  cognition  of  heirs,  or  charter  or 
seisin  of  any  houses,  lands  or  other  heritable  subjects 
in  Scotland  holding  buigage,  or  of  burgage  tenure         .      0    5    0 

And  instrument  of  resignation  of  any  lands  or  other  heri- 
table subjects  in  Scotiand  not  of  buigage  tenure  .        .050 

Revocation  of  any  use  or  trust  of  any  property  by  deed 
or  by  any  writing,  not  being  a  will 0  10    0 

Schedule,  Inventory,  or  document  of  any  kind  whatso- 
ever, referred  to  in  or  by,  and  intended  to  be  used  or 
given  in  evidence  as  part  of,  or  as  material  to,'  any  other 
instrument  charged  with  any  duty,  but  which  is 
separate  and  distinct  from,  and  not  indorsed  on  or 
annexed  to,  such  other  instrument : 

Where  such  other  instrument  is  chargeable  with  f  ^*  "5"?  ^5^ 

jj .  j'T/\  /■■  such  otlier 

any  duty  not  exceedmg  \0s,  \    instromeiit. 

In  any  other  case       *        • 0  10    0 
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(1.)  Printed  proposals  published  by  any  corporation 

or  company  respecting  insurances,  and  referred 

to  in  or  by  any  policy  of  insurance  issued  by 

such  corporation  or  company. 
(2.)  Any  public  map,   plan,  survey,  apportionment, 

lulotment,    award,    and    other   parochial    or 

public  document,  and  writing,  made  under  or 

m  pursuance  of  any  Act  of  Parliament,  and 

deposited  or  kept  for  reference  in  any  registry, 

or  in  any  public  office,  or  with  we  public 

books,  papers,  or  writings  of  any  parish. 

Seisin.  Instrument  of  seisin  given  upon  any  charter, 
precept  of  clare  consUU,  or  precept  from  chianceiy,  or 
upon  any  wadset,  heritable  bond,  disposition,  apprizing, 
adjudication  or  otherwise  of  any  lands  or  heritable  sub- 
jects in  Scotland  not  of  burgage  tenure  .        .        .050 

And  any  Notarial  Instrumsnt  to  be  ezpeded  and 
recorded  in  any  register  of  sasines 0    5    0 

Surrender— 

Of  copyholds.    See  Copyhold. 

Of  any  other  kind  whatsoever  not  chargeable  with 

duty  as  a  conveyance  on  sale  or  mortgage       •        .      0  10    0 

Tack  of  lands,  &c.  in  Scotland.     See  Lease  or  Tack. 

Tack  in  Security.     See  Mortgage,  &c 

Transfer.     See  Conveyariee  or  Transfer. 

Transfer.  Any  request  or  authority  to  the  purser  or 
other  officer  of  any  mining  company,  conducted  on  the 
cost  book  system,  to  enter  or  register  any  transfer  of 
any  share,  or  part  of  a  share,  in  any  mine,  or  any  notice 
to  such  purser  or  officer  of  any  such  traniier  .  .006 
And  see  section  128. 

Valuation.    See  Appraisement. 

Wadset.    See  Mortgage,  &c. 

Warrant  of  Attorney  to  confess  and  enter  up  a  judg- 
ment given  as  a  security  for  the  payment  or  repayment 
of  money,  or  for  the  transfer  or  retransfer  of  stock. 
See  Mortgage,  &c. 

Warrant  of  Attorney  of  any  other  kind      .        .        .      0  10    0 

Warrant  for  Goods  • 0    0    3 

Exemptions. 
(1.)  Any  document  or  writing  given  by  an  inland 
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carrier   ackDOwledging  the  receipt  of   goods     £   s,    d. 

conveyed  by  such  ^er.     • 
(2.)  A  weight  note  issued   together    with    a  duly 

stamped  warrant,  and,  relating  solely  to  the 

same  goods,  wares  or  merchancOse. 
And  see  sections  88,  89,  and  92. 

Weit — 

(1.)  Of  Acknowledgment  under  **The  Registration  n 
of  Leases  (Scotland)  Act "     .        .        .        . 

(2.)  Of  Acknowledgment  by  any  person  infeft  of 
lands  in  Scotland  in  favour  of  the  heir  or 
disponee  of  a  creditor  fully  vested  in  right  of  i        o    5    0 
an  heritable  security  constituted  by  mfef-  ' 
ment 

(3.)  Of  Resignation,  Confirmation,  Clare  ComtcU,  or 
Investiture  under  **  ^he  Titles  to  Land  Con- 
soUdation  (Scotland)  Act,  1868  "  . 


GENERAL  EXEMPTIONS  FROM  ALL  STAMP  DUTIES. 

(1.)  Transfers  of  shares  in  the  Government  or  Par- 
liamentary stocks  or  funds. 

(2.)  Instruments  for  the  sale,  transfer,  or  other  dis- 
position, either  absolutely  or  by  way  of  mort- 
gage, or  otherwise,  of  any  ship  or  vessel,  or  any 
part,  interest,  share  in  or  property  of  or  in  any 
ship  or  vesseL 

(3.)  Instruments  of  apprenticeship,  bonds,  contracts 
and  agreements  entered  into  in  the  United 
Kingdom  for  or  relating  to  the  service  in»any 
of  Her  Majesty's  colonies  or  possessions  abroad 
of  any  person  as  an  artificer,  clerk,  domestic 
servant,  handicraftsman,  mechanic,  gardener, 
servant  in  husbandry,  or  labourer. 

(4.)  Testaments,  testamentary  instruments,  and  dis- 
positions mortis  causd  in  Scotland. 
Etc.,  etc. 


SPECIFIC   DELIYERT  OF   GOODS  SOLD. 


19  &  20  VICT.  c.  97. 

An  Act  to  amend  the  laws  of  England  and  Ireland  affectmg  trade  and 
commerce.  [29  July,  1856.] 

Specific  2 .  In  all  actions  and  suits  in  any  of  the  superior  courts  of  common 

delivery  of    ^^^  ^^  Westminster  or  Dublin,  or  in  any  court  cf  record  in  Englimd, 
goods  sold. 
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Wales  or  Ireland,  for  breach  of  contract  to  deliver  specific  goods  for 
a  price  in  money,  on  the  application  of  the  plaintiff,  and  by  leave  of 
the  judge  before  whom  the  cause  is  tried,  the  jury  shall,  if  they  find 
the  plaintiff  entitled  to  recover,  find  by  their  verdict  what  are  the 
goods  in  respect  of  the  non-delivery  of  which  the  plaintiff  is  entitled 
to  recover,  and  which  remain  undelivered,  what  (if  any)  is  the  sum 
the  plaintiff  would  have  been  liable  to  pay  for  the  delivery  thereof ; 
what  damages  (if  any)  the  plaintiff  would  have  sustained,  if  the  goods 
should  be  delivered  under  execution,  as  hereinafter  mentioned,  and 
what  damages,  if  not  so  delivered  ;  and  thereupon,  if  judgment  shall 
be  given  for  the  plaintiff,  the  court,  or  any  judge  thereof,  at  their  or 
his  discretion,  on  the  application  of  the  plaintiff,  shall  have  power  to 
order  execution  to  issue  for  the  delivery,  on  payment  of  such  sum  (if 
any)  as  shall  have  been  found  to  be  payable  by  the  plaintiff  as  afore- 
said, of  the  said  goods,  without  giving  the  defendant  the  option 
of  retaining  the  same  upon  paying  the  damages  assessed ;  and  such 
writ  of  execution  may  be  for  the  delivery  of  such  goods  ;  and  if  such 
goods  so  ordered  to  be  delivered,  or  any  part  thereof,  cannot  be 
found,  and  unless  the  court,  or  such  judge  or  baron  as  aforesaid,  shall 
otherwise  order,  the  sheriff,  or  other  officer  of  such  court  of  record, 
shall  distrain  the  defendant  by  all  his  lands  and  chattels  in  the  said 
sheriff's  bailiwick,  or  within  the  jurisdiction  of  such  other  court  of 
record,  till  the  defendant  deliver  such  goods,  or,  at  the  option  of  the 
plaintiff,  cause  to  be  made  of  the  defendant's  goods  the  assessed  value 
or  damages,  or  a  due  proportion  thereof ;  provided  that  the  plaintiff 
shall,  either  by  the  same  or  a  separate  writ  of  execution,  be  entitied 
to  have  made  of  the  defendant's  goods  the  damages,  costs  and  inte- 
rest in  such  action  or  suit. 


INTEREST. 


3  &  4  WILL.  IV.,  c.  42. 

An  Act  for  the  fwrtlier  amendment  of  the  law  and  the  better  advance' 

ment  ofjv^stice, 

[14th  August,  1833.] 

28.  That  upon  all  debts  or  sums  certain  payable  at  a  certain  time,  j^^^^  q^^. 
or  otherwise,  the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  po^j^  to 
of  damages,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditor  ^Iq^ 
at  a  rate  not  exceeding  the  current  rate  of  interest,  from  the  time  interest 
when  such  debts  or  sums  certain  were  payable,  if  such  debts  or  sums  i^poQ  debts, 
be  payable  by  virtue  of  some  written  instrument  at  a  certain  time, 
or,  if  payable  otherwise,  then  from  the  time  when  demand  of  pay- 
ment shall  have  been  made  in  writing,  so  as  such  demand  shall  give 
notice  to  the  debtor  that  interest  wiU  be  claimed  from  the  date  of 
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Buch  demand  until  the  term  of  payment ;  provided  that  interest  nkaJI 
be  payable  in  all  casea  in  which  it  is  now  payable  by  law. 
In  certain  29.  That  the  jury  on  the  trial  of  any  issue,  or  on  any  inquisition 
actions  the  of  damages,  may,  if  they  shall  think  fit,  give  damages  in  the  nature- 
jury  may  of  interest,  over  and  above  the  value  of  the  goods  at  the  time  of  "ttie 
give  conversion  or  seizure,  in  all  actions  of  trover  or  trepass  de  bonis 

damages      asportatiSf  and  over  and  above  the  money  recoverable  in  all  actions 
in  the  on  policies  of  assurance  made  after  the  passing  of  this  act. 

nature  of 
interest 


COUNTY  COURTS. 


9  &  10  VICT.  C.  95. 

An  Act  for  the  more  easy  recovery  of  small  dehts  and  demands  in- 

England, 

[28  August,  1846.] 

Regulating  106.  That  no  sale  of  any  goods  which  shall  be  taken  in  execatioii 
the  sale  as  aforesaid  shall  be  until  after  the  end  of  five  days  at  least  next' 
of  goods  following  the  day  on  which  such  goods  shall  have  been  so  taken, 
taken  in  unless  sudi  goods  be  of  a  perishable  nature,  or  upon  the  request  in 
execution,  writing  of  the  party  whose  goods  shall  have  been  taken  ;  and  until 
such  Side  the  goods  shall  be  deposited  by  the  bailiff  in  some  fit  plaoe^ 
or  they  may  remain  in  the  custody  of  a  fit  person  approved  l^  the 
high  bailiff  to  be  put  in  pobsession  by  the  bailiff  ;  and  it  shall  be 
lawful  for  the  high  bailiff,  from  time  to  time,  as  he  shall  think 
proper,  to  appoint  such  and  so  many  persons  for  keeping  possession, 
and  so  many  sworn  brokers  and  appraisers  (a)  for  the  purpose  of 
selling  or  valuing  any  goods,  chattels  or  effects  taken  in  execution 
under  this  act,  as  shall  appear  to  him  to  be  necessary,  and  to  direct 
security  to  be  taken  from  each  of  them,  for  such  sum  and  in  such 
manner  as  he  shall  think  fit,  for  the  faithful  performance  of  their 
duties  without  injury  or  oppression  ;  and  the  judge  or  high  bailiff 
may  dismiss  any  person,  broker  or  appraiser  so  appointed  ;  and  no 
goods  taken  in  execution  under  this  act  shall  be  sold  for  the  pun)0Be 
of  satisfying  the  warrant  of  execution  except  by  one  of  the  brcucers 
or  appraisers  so  appointed ;  and  the  brokers  or  appraisers  so  ai>- 
pointed  shall  be  entitied  to  have,  out  of  the  produce  of  the  goods  so 
distnuned  or  sold,  sixpence  in  the  pound  on  the  value  of  the  goods- 
f or  the  appraisement  thereof,  whether  by  one  broker  or  more,  over 
and  above  the  stamp  duty,  and  for  advertisements,  catalogfues,  salo 
and  commission,  and  delivery  of  goods,  one  shilling  in  the  pound  on 
the  net  produce  of  the  sale. 

(a)  See  12  &  13  Vict.  c.  101,  s.  10. 
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19  &  20  VICT.  c.  108. 

An  Act  to  amend  the  acts  relating  to  the  County  Courts. 

[29  July,  1856.] 

72.  Where  any  claim  shall  be  made  tmder  section  one  hundred  and  Claiinaiit 
eighteen  of  the  act  of  the  ninth  and  tenth  years  of  the  reign  of  Her  of  goods 
present  Majesty,  chapter  ninety-five,  to  or  in  respect  of  any  goods  taken  in 
taken  in  execution  under  the  process  of  a  county  court,  the  c1  aim  ant  execution 
may  deposit  with  the  bailiff,  eiUier  the  amount  of  the  value  of  the  must  de- 
goods  claimed,  such  value  to  be  fixed  by  appraisement  in  case  of  dis-  posit  their 
pute,  to  be  by  such  bailiff  paid  into  court,  to  abide  the  decision  of  values  or 
the  judge  upon  such  claim,  or  the  sum  which  the  bailiff  shall  be  pay  costs  of 
allowed  to  charge  as  costs  for  keeping  possession  of  such  goods  until  keeping 
such  decision  can  be  obtained ;   and  in  default  of  the  claimant  so  possession, 
doing  the  bailiff  shall  sell  such  goods,  as  if  no  such  claim  had  been  otherwise 
made,  and  shall  pay  into  court  &e  proceeds  of  such  sale,  to  abide  the  goods  shall 
decision  of  the  judga  be  sold, 

75.  Section  one  of  the  act  of  the  eighth  year  of  the  reign  of  ^^^ 
Queen  Anne,  chapter  fourteen,  shall  not  apply  to  goods  taken  in     ~f^ 
execution  under  tiie  warrant  of  a  county  court,  but  the  landlord  of  Sopus 
any  tenement  in  which  any  such  goods  shall  be  so  taken  may  claim  ^^^^ 
the  rent  thereof  at  any  time  within  five  clear  days  from  the  date  of  ^"^"or  P^o- 
such  taking,  or  before  the  removal  of  the  goods,  by  delivering  to  the  ^^  °^ 
bailiff  or  officer  making  the  levy  any  writing,  signed  by  himself  or  J^^^^r^ 
his  agent,  which  shall  state  the  amount  of  rent  clwmed  to  be  in  Y^^'  , 
arrear,  and  the  time  for  and  in  respect  of  which  such  rent  is  due  ;  18^<"0J^ 
and  if  such  claim  be  made,  the  bailiff  or  officer  making  the  levy  "^^  claim 
shall  in  addition  thereto  distrain  for  the  rent  so  claim^  and  the  certain 
costs  of  such  distress,  and  shall  not  within  five  days  next  after  such  ^^^  ^ 
distress  sell  any  part  of  the  goods  taken,  unless  tiiey  be  of  a  perish-  *"®*'  (*)• 
able  nature,  or  upon  the  request  in  writing  of  the  party  whose  goods 
shall  have  been  taken  ;  and  the  bailiff  shall  afterwards  sell  such  of 
the  goods  imder  the  execution  and  distress  as  shall  satisfy,  first  the 
costs  of  and  incident  to  the  sale,  next  the  claim  of  such  landlord, 
not  exceeding  the  rent  of  four  weeks  where  the  tenement  is  let  by 
the  week,  the  rent  of  two  terms  of  payment  where  the  tenement  is 
let  for  any  other  term  less  than  a  year,  and  the  rent  of  one  year  in 
any  other  case,  and,  lastly,  the  amount  for  which  the  warrant 
issued ;  and  if  any  replevin  be  made  of  the  goods  so  taken,  the 
bailiff  shall,  notwithstanding,  sell  such  portion  thereof  as  will  satisfy 
the  costs  of  and  incident  to  the  sale  under  the  execution,  and  the 
amount  for  which  the  warrant  issued ;   and  in  either  event  the 
overplus  of  the  sale,  if  any,  and  the  residue  of  the  goods,  shall  be 
returned  to  the  defendant ;   and  the  poundage  of  the  high  bailiff 

(Ji)  This  does  not  authorize  the  bailiff  to  distrain  and  sell  the  goods  of  a 
stranger  upon  the  premises :  Beard  v.  Knight,  8  E.  &  B.  865 :  27  L.  J.  Q. 
B.  359 ;  Wikoxm  v.  Searby,  5  H.  &  N.  202 ;  29  L.  J.  £x.  154. 
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Fees  speci- 
fied in 
schedule 
(c)  to  be 
taken,  and 
table  of 
fees  to  be 
exhibited 
in  court 
and  re- 
gistrar's 
office. 


and  broker  for  keeping  possession,  appraisement  and  sale  under 
such  distress  shall  be.  the  same  as  would  have  been  payable  if  the 
distress  had  been  an  execution  of  the  county  court,  and  no  other 
fees  shall  be  demanded  or  taken  in  respect  thereof. 

78.  The  fees  payable  on  the  proceedings  in  the  county  courts 
mentioned  in  schedule  G  to  this  act  shall  be  those  therein  specified ; 
and  such  fees  shall,  except  in  interpleaders,  or  where  such  fees  shall 
be  payable  in  respect  of  keeping  possession,  appraising  or  selling 
goods  seized,  be  paid  in  the  first  instance  by  the  party  on  whose 
behalf  any  such  proceeding  is  to  be  taken,  before  such  proceeding  is 
taken  ;  and  in  default  of  the  payment  of  any  fees,  payment  thereof 
shall,  by  order  of  the  judge,  be  enforced  by  such  means  as  might  be 
employed  to  recover  any  debt  adjudged  by  the  court  to  be  paid  ;  and 
a  table  of  all  fees  shall  be  posted  in  son^  conspicuous  place  in  every 
court-house  and  in  every  registrar's  office. 

79.  [Treasury  to  regulate  fees  to  be  taken  in  county  courts.] 


DISTRESS  FOR  RENT,  &c. 


Person 
making 
distress 
for  rent, 
where 
sum  due 
shall  nX)t 
exceed 
£20,  to 
take  ho 
other 
charges 
than  those 
in  schedule. 


57  GEO.  III.  c.  93. 

An  Act  to  regulate  the  Costs  of  Distresses  levied  for  Payment  of 

Small  Itents. 

[10th  July,  1817.] 

1.  Whereas  divers  persons  acting  as  brokers,  and  distraining  on  the 
goods  and  chattels  of  others,  or  employed  in  the  course  of  suc^  dis- 
tresses, have  of  late  made  excessive  charges,  to  the  great  oppression 
of  poor  tenants  and  others,  and  it  is  expedient  to  check  such  prac- 
tices :  Be  it  enacted  that  from  and  after  the  passing  of  thts  act  no 
person  whatsoever  making  any  distress  for  rent,  where  the  sum  de- 
manded and  due  shall  not  exceed  the  sum  of  twenty  pounds  for  and 
in  respect  of  such  rent,  nor  any  person  whatsoever  employed  in  any 
manner  in  making  such  distress,  or  doing  any  act  whatsoever  in  the 
course  of  such  distress,  or  for  canying  the  same  into  effect,  shall 
have,  take  or  receive  out  of  the  produce  of  the  goods  or  chattels  dis- 
trained upon  and  sold,  or  from  the  tenant  distrained  on,  or  from  the 
landlord,  or  from  any  other  person  whatsoever,  any  other  or  more 
costs  and  charges  for  and  in  respect  of  such  distress,  or  any  matter 
or  thing  done  therein,  than  such  as  are  fixed  and  set  f  ortii  in  the 
schedule  hereunto  annexed  and  appropriated  to  each  act  which  shall 
have  been  done  in  the  course  of  such  distress  {d)\  and  no  person  or 
persons  whatsoever  shall  make  any  charge  whatsoever  for  any  act, 
matter  or  thing  mentioned  in  the  said  schedule,  unless  such  act  shall 
have  been  really  done. 


{c)  See  ante,  p.  251. 


{d)  See  ante,  p.  283. 
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COSTS  OF  DISTEESSES  EXTENSION  ACT. 


7  &  8  GEO.  IV.,  c.  17. 

An  Act  to  extend  tlie  jprovisions  of  an  act  made  in  the  ffty-seventh 
year  of  King  George  tJie  Thirdy  for  regulating  the  Costa  of 
certain  Distresses,  [28th  May,  1827.] 

Whereas  by  an  act  passed  in  the  fifty-seyenth  year  of  the  reign 
of  his  late  Majesty  King  George  the  Third,  intituled  An  Act  to  regti- 
late  the  costs  of  distresses  levied  for  payment  of  small  rents,  certain 
regulations  are  made  with  respect  to  the  costs  and  charges  of  levying 
and  disposing  of  such  distresses,  where  the  sum  demanded  and  due 
shall  not  exceed  twenty  pounds ;  And  whereas  it  is  expedient  that 
the  said  act  should  be  amended,  by  extending  the  same  to  distresses 
for  other  causes  :  Be  it  therefore  enacted,  &c..  That,  from  and  after 
the  passing  of  this  act,  all  the  rules,  regulations,  clauses,  provisions,  ijo^i^ons 
penalties,  matters  and  things  in  the  said  act  contained  shall  extend  °^  recited 
and  be  construed  to  extend,  and  shall  be  applied  and  put  in  execu-  r^*'^®^" 
tion,  so  far  as  tiie  same  are  applicable  and  capable  of  being  put  in  tended  to 
execution,  with  respect  to  any  distress  or  levy  which  shall  be  made  distresses 
for  any  land-tax,  assessed  taxes,  poor's-rates,  church-rates,  tithes,  ^^J  taxes, 
highways-rates,  sewer-rates  or  any  other  rates,  taxes,  impositions  or  rates, 
assessments  whatever,  in  all  cases  where  the  sum  demanded  and  due  tithes,  &c. 
for  or  in  respect  of  such  taxes,  rates,  tithes,  assessments  or  ilnposi- 
tions  shall  not  exceed  the  sum  of  twenty  pounds,  and  in  all  cases 
where  the  whole  of  t^e  several  sums  sought  to  be  levied  by  distresses 
taken  for  different  purposes  at  the  some  time  shall  not  exceed  the 
sum  of  twenty  pounds ;  and  that  such  costs  and  charges,  and  no 
other,  shall  be  ti^en  and  payable  as  the  costs  and  charges  of  the  levy 
and  disposition  of  such  distresses ;  and  that  all  such  proceedings 
shall  and  may  be  had  and  taken  against  any  and  every  person  trans- 
gressing the  regulations  of  the  said  act  in  the  levying  or  distraining 
for  any  such  toxes,  rates,  impositions  or  assessments,  and  all  such 
persons  shall  be  liable  to  and  shall  incur  such  and  the  like  penalties, 
as  by  the  said  act  are  directed,  required  and  imposed  with  respect  to 
persons  making  any  distress  for  rent  contrary  to  the  directions  of  the 
said  act ;  and  that  in  any  order  or  judgment  of  any  justices  before 
whom  any  complaint  shall  be  preferred  in  consequence  of  this  act, 
such  order  shaU  be  expressed  to  be  made  upon  a  complaint  for  the 
breach  of  the  said  recited  act  as  amended  by  this  act ;  and  that  the 
said  recited  act  and  this  act  shall  be  taken  and  construed  together  as 
one  act,  to  all  intents  and  purposes  whatsoever. 
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APPENDIX  B. 
EULES  FOR  VALUING  PROPERTY. 


(fl^)  EEEEHOLD  ESTATES. 

The  yalne  of  a  freehold  estate,  considered  as  an  investment,  is  the 
same  as  the  value  of  a  perpetual  annuity  equal  in  amount  to  the  net 
annual  value  of  the  estate.  The  value  of  a  perpetual  annuity  is  cal- 
culated by  the  rate  of  interest  at  which  money  is  improvable  ;  and 
the  annual  value  of  an  estate  is  dependent,  in  a  great  measure,  upon 
the  rent  which  it  produces.  If  interest  and  rent  were  not  subject  to 
fluctuation  or  deductions,  we  should  have  here  a  ready  mode  of  com- 
parison for  estimating  the  value  of  a  freehold  estate.  For  instance, 
if  the  established  rate  of  interest  were  3  ver  cent,  and  it  were 
required  to  find  the  number  of  years'  purchase  which  a  perpetual 
annuity  at  that  rate  of  interest  is  worth,  we  have  only  to  divide  100 
by  the  percentage  (in  the  case  supposed,  3),  thus,  100  -7-  3  =  33*333  ; 
the  result  being,  tiiat  a  perpetual  annuity,  at  3  per  cent,  is  worth 
33 i  years'  purchase.  Then,  if  we  multiply  the'  given  annuity  (say 
£100)  by  the  number  of  years'  purchase,  we  have  £100  x  33^  = 
£3333,  tide  value  of  the  perpetual  annuity  required.  The  same 
operation  shows  the  value  of  the  fee  simple  of  an  estate,  the  net 
rental  of  which  is  £100^^7*  annum,  and  the  purchase-money  of  which 
is  required  to  produce  Sper  cent,  or  33 J  years'  purchafie. 

Net  rental        .        .    £100 
Year's  purchase      .        33*33 


Value  of  the  freehold  333333  =  £3333    6    8 


By  a  similar  process,  the  value  might  be  found  at  any  other  rate 
of  interest  or  number  of  years'  purchase.  But  rent  and  interest  are 
both  uncertain  and  liable  to  deductions,  and  hence  arises  the  chief 
difficulty  in  arriving  at  a  standard  of  comparison.  Mr.  Kent,  in  hia 
*^  Hints  to  Qentlemen  of  Landed  Property,"  p.  297,  gives  the  follow- 
ing general  rule,  founded  on  the  current  interest  of  government 
securities : — "  When  the  funds  stand  steady  at  4  per  cent,  the 
standard  of  mortgages  may  be  considered  at  4^  per  cent,  and  the  net 
return  of  freehold  land  ought  then  to  be  calculated  at  3  per  cent,** 
This  is  a  simple  rule  for  a  rough  or  general  estimate  of  value,  and 
may  easily  be  retained  in  the  memory. 
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Bat,  in  order  to  ascertain  the  net  annual  yalne  of  an  estate,  it  is 
necessary  to  consider  a  variety  of  circnmstanoes,  as  well  as  the  exist- 
ing rent.  On  the  one  hand,  there  may  be  real  or  supposed  advantag^es 
of  situation,  or  some  local  or  personal  recommeiidation,  to  be  taken 
into  the  calculation ;  and,,  on  the  other,  there  may  be  quit-rents, 
tithe  commutations,  and  other  annual  charges,  to  be  deducted,  in 
addition  to  the  ordinary  parochial  rates  and  taxes  ;  and  these  again 
may  be  comparatively  light  or  heavy.  Then  the  property  may  be 
let  too  high,  by  reason  of  fines  or  premiums,  or  too  low,  by  reason  of 
its  being  held  for  a  term.  Or  in  the  particular  locality  freehold 
property  in  the  market  may  be  plentiful  or  otherwise.  These  and 
other  circumstances  cause  the  value  of  property  to  fluctuate  con- 
Biderably  ;  but,  under  ordinary  circumstances,  the  price  of  a  freehold 
estate  usually  ranges  between  twenty-eight  and  thirty-three  years' 
purchase.    (King's  Auctions,  viL    B&epogt  (d)  ). 

For  a  railway,  or  other  undertaking  under  a  oompulsoxy  power,  a 
different  standard  of  value  is  adopted.  It  appears,  from  a  report  made 
by  a  select  committee  of  the  House  of  Lonis  that  it  is  (or  was)  the 
practice,  in  valuing  freehold  property  for  such  a  purpose,  to  add  to 
the  marketable  value  thereof,  usually  taken  at  about  thirty-three 
years  on  the  net  rental,  a  per-centage  on  the  ground  of  the  sale  being 
compulsory,  and  an  additional  per-centage  for  severance.  The  com- 
mittee considered  that  as  much  as  50  per  cent,  upon  the  marketable 
value  ought,  to  be  given  in  compensation  for  compulsion  only,  ^e 
severance  and  damage  being  distinct  considerations.  The  compen- 
sation for  severance  depends  upon  the  amount  of  damage  done,  vary- 
ing, according  to  circumstances,  from  five  to  many  hun£reds  per  oent. 
upon  the  value. 

If  there  be  any  incumbrance  on  the  estate,  a  proper  deduction  must 
be  made  from  the  rent  on  the  gross  estimated  value.  The  amount  to 
be  deducted  on  account  of  a  life  interest,  lease  or  annual  payment 
may  be  estimated  by  the  rules  for  valuing  leasehold  estates,  annuities 
and  reversions,  post. 

Valuations  under  the  Tithe  Commutation  Act  (6  &  7  W.  lY.,  a 
71)  are  regulated  by  averages  for  the  seven  years  preceding  Christmas 
1835  (s.  37),  the  rent  charges  being  reckoned  of  the  v^ue  of  such 
numbier  of  bushels  as  the  same  would  have  purchased  at  the  prices 
ascertained  by  the  com  returns,  if  one-third  had  been  invested  in 
wheat,  one-third  in  barley,  and  one-third  in  oats  (s.  76). 


(J)  ESTATES  PART  FREEHOLD  AND  PART  COPYHOLD,  (a) 

Copyhold  being  equally  valuable  with  freehold  to  an  ordinary 
occupier,  although  the  difference  in  value  to  a  purchaser  may  in 
ordinary  cases  be  taken  at  five  years'  purchase,  the  following  rule 
will  give  the  desired  result : — 

(a)  From  Rouse's  "  Practical  Man." 
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The  number  of  years'  purchase  which  the  land  is  wortii  as  an 
absolute  freehold  interest  beingc  determined,  and  the  annual  Talue 
to  the  occupier,  deduct  five  years'  value  of  the  freehold  land,  and 
divide  the  remainder  between  the  freehold  and  copyhold,  in  prox>or- 
tion  to  the  annual  value,  without  regrarding  tenure,  and  the  r^mlt,  as 
to  the  copyhold,  will  give  the  value ;  and,  as  to  the  freehold,  will, 
with  the  addition  of  the  retained  five  years'  value,  give  its  value. 

Should  there  be  a  house,  either  freehold  or  copyhold,  which  it 
should  be  considered  ought  to  pay  a  higher  rate  of  interest  than  the 
land,  the  value  of  such  house  should  be  first  separately  ascertained, 
and  the  remainder  only  considered  as  the  value  to  be  calculated. 

Example. — An  estate  of  250  acres  and  house.  Land  worth  £1  per 
acre  net,  and  house  worth  £30  a  year — 60  acres  freehold — remainder 
and  house  copyhold :  freehold  land  estimated  at  30  years*  purchase, 
and  copyhold  at  25  years. — Required :  value  of  estate,  and,  if  sum 
given,  apportionment. 

1.  Estimated  value  of  house  =  £500 

50  acres  freehold  at  30  years  =  1500 

200  acres  copyhold  at  25  years        =  5000 


Value  £7000 

2.  Value,  or  sum  asked,  given,  and  apportionment  required  : — 

Copyhold.  Freehold. 

Purchase-money         .     £7000 
House     .       .        .    .         600  =    600 


6600 
6  years'  value  of  freehold    250  = 

5000 

5500  Freehold 
Copyhold 

250 

6)6250 

J  Freehold  .        .       .        1250  = 
1  Copyhold      .        .    .        6000  = 

=       1250 

6250 

1600 
6600 

£7000 

(c)  COPYHOLD  ESTATES. 


Mr.  Kent  states  that,  if  the  fee  simple  of  land  be  calculated  at  3 
per  cent,  interest,  copyholds,  upon  a  fair  calculation,  should  be 
reckoned  at  3^  per  cent,,  and  copyholds  with  a  fine  at  the  will  of  the 
lord,  at  iper  cent. 
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[In  the  5fch  edition  of  this  book  Mr.  Rolla  Rouse  expressed  his 
di^ent  from  the  foregoing  opinion  thns  : 

*'  The  distinction  taken  as  to  copyholds  subject  to  fine  at  will  of 
the  lord  (presumed  to  mean  the  ordinary  fines  arbitraxy  on  death  or 
alienation)  would  imply  that  the  other  copyholds  were  only  subject 
to  fixed  fines  ;  and,  if  so,  the  value  of  those  fines  in  perpetuity  must 
be  calculated  according  to  their  real  amount  in  each  case,  such 
amounts  greatly  varying  on  different  manors,  and  no  general  rule  of 
allowing  an  equal  difference  in  value  as  compared  with  freeholds 
would  he  just. 

*'  Mr.  Kent's  general  rule  makes  the  first  class  of  copyholds,  or 
those  not  subject  to  fines  arbitrary,  =  28^f  years'  purchase  ;  free- 
hold being  worth  33jr ;  or  a  difference  of  4^Q  years'  purchase.  The 
copyhold  subject  to  fines  arbitrary  he  takes  at  25  years'  purchase, 
or  8^  years'  purchase  less  than  freehold. 

*^  A  careful  estimate  of  the  value  of  the  lord's  rights  in  fines  in 
X^erpetuity  will  show  that  a  purchaser  should  estimate  5  years'  pur- 
chase as  a  fair  difference  in  the  value  where  copyhold  is  subject  to 
fines  arbitrary  on  death  or  alienation,  adding  28  years'  purchase  on 
the  quit  rents. 

"  Where  the  fines  axe  certain,  the  real  pecuniary  value  of  the  lord's 
interest  in  the  fines  will  in  general  be  2|  fines,  to  which  will  be 
added  28  years'  purchase  on  the  value  of  the  quit  rents. 

"  The  general  estimate  will  not,  in  the  case  of  fines  arbitrary, 
apply  to  land  suitable  for  building  purposes,  or  capable  of  great  im- 
provement, nor  will  it  apply  to  minerals."] 


id)  LAND  : 

Vlth  hints  for  Surveying  and  Measuring, 

In  valuing  freehold  land,  it  will  be  necessary  not  only  to  consider 
the  circumstances  abeady  referred  to,  but  also  the  nature  of  its  soil, 
and  the  state  of  its  cultivation ;  and  whether  it  is  capable,  by  a 
different  mode  of  management^  of  any  improvement,  and,  if  so,  to 
what  extent.  When  eit£er  the  rent  or  annual  value  depends  in  any 
degree  upon  the  quantity,  it  should  be  ascertained  whether  the 
quantity  mentioned  in  the  plans  or  title^eeds  is  correct,  and,  if  any 
doubt  is  left  on  the  subject,  an  actual  admeasurement  should  be 
made.  Sometimes  the  correct  quantity  may  be  found  upon  the 
parochial  maps  made  under  G  &  7  W.  lY.,  c.  96,  or  the  schedules 
made  for  the  commutation  of  tithes  under  6  &  7  W.  lY.,  c.  71.  The 
tithe  surveys  axe  now  generally  taken  as  fairly  giving  the  quanti- 
ties. When  no  such  aid  is  avaUable,  the  following  hints  for  obtain- 
ing a  rough  estimate  of  the  quantity  of  different  shaped  fields  or 
inclosures  may  be  found  useful : — 

For  a  Sqrtare  or  Rectangle. — Multiply  the  length  by  the  breadth  ; 
the  product  is  the  content  in  the  denominatlQn  in  which  the  calcola^ 
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tion  is  made,  from  which  it  may  be  reduced  to  acres  by  the  proper 
divisor,  or  reference  to  the  proper  tables. 

To  obtain  the  dimensions,  a  chain  is  used,  divided  into  one 
hundred  links,  the  chain  itself  being  twenty-two  yards,  or  one-tenth 
of  an  acre,  in  length ;  so  that,  when  the  dimensions  are  taken  in 
links,  and  multiplied  into  each  other,  the  product  may  be  used  as 
decimals,  by  cutting  off  from  the  right  hand  five  figures.  Tlius : 
800  links  x  200  =  1-60000,  or  1  acre  and  6-l0th3,  which  x  4  and  40 
will  g^ve  2  roods  and  16  perches. 

For  shorter  distances  an  offset-staff  is  used,  graduated  to  ten  links. 

If  a  chain  cannot  be  obtained,  an  approximation  may  be  formed 
by  stepping  along  the  field,  reckoning  each  step  a  yard. 

If  the  calculation  be  made  in  yards,  divide  the  product  by  4840, 
the  number  of  square  yards  in  an  acre  ;  or  multiply  by  the  proper 
decimal  in  table  of  decimals ;  or  refer  to  Table  14  {d),  for  reducing 
square  yards  to  acres.  Or  a  measure  of  any  length  may  be  made 
upon  a  rod,  or  piece  of  string,  by  marking  thereon  from  a  measuring 
tape  or  carpenter's  rule  any  convenient  number  of  feet  and  inches. 

JFbr  a  Rhambtis  or  Rhomboid  (a  figure  having  bt  least  two  of  the 
sides  equal  and  parallel,  but  not  right  angles). — The  rule  is  the  same 
as  for  a  square,  the  breadth  being  found  by  measuring  across  the 
field  at  a  right  angle,  instead  of  going  along  the  sides,  as  is  done  for 
the  length. 

For  a  Trapezoid  (two  of  the  sides  parallel,  but  not  equal). — Mul- 
tiply half  the  sum  of  the  two  parallel  sides  by  the  perpendicular 
distance  between  them. 

For  a  Trapezium  (four  straight  sides  of  different  lengths). — Obtain 
a  diagonal,  by  measuring  from  comer  to  comer  the  longest  way. 
Take  a  perpendicular,  or  offset,  from  the  diagonid  to  each  of  the 
other  comers.  Multiply  the  sum  of  the  length  of  the  two  perpen- 
diculars by  the  leng^  of  the  diagonal,  and  divide  by  2  for  the 
content. 

To  find  the  perpendiculars,  the  usual  instrument  is  a  cross  staff, 
consisting  of  a  small  board,  grooved  at  right  angles,  and  let  into  the 
upper  ps^  of  a  staff  or  rod.  For  want  of  such  an  instrument  an 
approximation  may  be  obtained  by  looking  towards  the  point  to 
wMch  the  perpendicular  is  to  be  measured,  having  first  ascertained 
that  your  hands,  when  spread  out,  point  to  the  two  ends  of  the 
diagonal. 

For  a  Triangle, — ^Multiply  half  the  length  by  the  perpendicular 
breadth. 

For  a  Circle. — ^Multiply  the  square  of  the  diameter  by  •7854  ;  or 
multiply  the  square  of  the  circumference  by  -079577 ;  or  measure 
the  diameter  or  circumference,  and  refer  to  table  of  circular  areas 
(by  diameter)  for  the  area. 

Or :  (a  general  and  simple  rule,  and  with  a  very  dose  approxi- 
mation to  the  exact  area)  take  ^  of  the  square  of  the  diameter.    For 
example  :  suppose  diameter  20  rods,  the  square  will  be  400,  which 
X  11  and  •-  14  wiU  give  314*28  square  rods  as  the  area,  the  true 
quantity  being  *12,  or  about }  of  a  rod  less. 
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For  a  Semicircle,  QttadraiU,  Octant,  or  any  other  even  Section  of 
a  Circle, — ^Find  the  area  of  the  whole  circle,  and  take  one-half,  one 
quarter,  or  one-eighth,  as  the  case  may  be. 

For  an  Oval. — Multiply  the  longer  axis  by  the  shorter,  and  by 
'7854 ;  or  take  ^  of  the  longer  axis  x  by  the  shorter.  For  example : 
the  longer  30  rods,  and  the  shorter  20.  Here,  30  x  20  x  11  -f-  14 
=471*4  rods,  the  area. 

For  an  irregular  Polygon, — ^If  the  boundaries  will  admit  of  the 
division  of  the  figure  into  right-angled  parallelograms,  or  right- 
angled  triangles,  as  A,  B,  c,  d,  e,  f,  q,  h,  i,  take  a 
base  line  across  the  field  or  estate,  and  erect  per- 
pendiculars from  it  to  the  different  angles.    The 
content  of  each  figure  must  then  be  calculated 
separately,  as  above,  and  the  sum  will  be  the  con- 
tent of  the  field.    TVlien  there  are  several  totals,  it 
is  convenient  to  add  them  together  in  links  or  yards,  and  reduce  the 
whole  at  once  into  acres. 

2.  In  the  same  manner  a  field  may  frequently 
be  divided  into  trapeziums,  as  1, 2, 3  ;  or  triangles ; 
and  each  of  these  figures  being  measured  sepa- 
rately, and  added  together,  will  give  the  content 
of  the  field.  This  field  is,  in  fact,  divided  into 
triangles,  a  trapezium  being  a  double  triangle, 
with  a  common  base. 

3.  If  there  be  slight  curves  in  the  boundaries*  they  must 
measured  as  triangles,  or  parallelograms,  as  above  ; 
or,  if  they  are  very  slight,  an  average  or  even 
breadth  is  sometimes  taken  by  means  of  perpen- 
dicular lines  from  the  base,  as  at  c,  and  this  aver- 
age is  multiplied  by  the  length,  which  produces  an 
approximation  to  the  area,  and  is  added  to  the  con- 
tents of  the  other  figures  for  the  contents  of  the 
field. 

4.  If  water,  wood,  corn-fields,  &c.,  intervene,  and  prevent  the 
actual  passage  of  the  surveyor  across  the  fields,  set  up  staves  or 
poles  at  the  comers,  and  measure  the  body  of  the 

estate  according  to  the  regular  figure  it  ap- 
proaches most  nearly.  Find  the  area  of  the 
impediment  or  irregularity  applying  to  any  par- 
ticular figure  separately  ;  and  to  the  area  of  the 
body  of  the  field  add  the  area  of  so  much  of  the 
impediment  or  irregularity  as  bends  beyond  the 
line  of  the  reg^ular  figure,  and  subtract  tiiierefrom 
any  part  of  it  which  protrudes  inwards. 

To  find  the  Breadth  of  a  River  leithout  crossing  it. — From  a 
X)oint,  A,  near  the  brink,  observe  an  object,  b,  on  the  ox>posite  bank  ; 
place  a  pole  at  c,  by  means  of  the  cros&«taff ,  so  that  the  angle  bag 
may  be  a  right  angle  ;  place  another  pole  at  d,  so  that  o  d  may  be 
at  right  angles  to  A  c.  Standing  at  d,  make  an  assistant  plant  a 
pole  at  Ey  in  the  line  A  c,  and  in  the  direction  D  B  ;  then  measure 

G  a 
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^he  distanoes,  and  say,  as  c  e  (suppose  180  feet)  :  E  A  120  :  :  d  c 
l40  :  A  B  93-33  -AG  (say  12  feet)  =  8133,  breadth  of  the  river. 
(Ritchie's  "Geometry,"  p.  99.) 
But  no  cross-staff  is  required,  and  with  simply  four  small  sticks 

the  distance  can  be  easily  ascertained.  Where, 
as  may  often  be  the  case,  it  would  be  difficult  to 
make  the  triangle  e  c  d  so  large  as  the  other 
triangle,  any  portion  of  the  latter  may  be  taken  ; 
for  example,  a  fifth.  In  such  case  the  measuied 
perpendicular  which  marks  the  distance,  will  be 
one-fifth  of  the  actual  distance. 

The  object  in  using  the  cross-staff  is  to  make 
the  liae  o  d  at  a  right  angle  to  A  c ;  but  very 
little  practice  wiU  make  it  easy  to  get  such  angle  correctly ;  the 
accuracy  can  be  tested  by  marking  off  with  a  measuring  tape  the 
proportions  of  3.  4  and  5  as  the  sides  of  the  triangle,  as  those  pro- 
portions mark  a  right  angle. 

Various  other  rules  for  measurements  to  and  between  inaccessible 
objects  might  readily  be  given,  but  for  ordinary  surveying  work, 
where  instruments  and  trigonometrical  tables  are  easy  of  access, 
they  wordd  be  of  but  little  practical  utility.  Further  rules  are 
therefore  not  added. 


ie)  HOUSES  AND  BUILDINGS  : 

With  Observations  on  Artificers*  Works, 

The  value  of  a  new  freehold  house  for  residence  is  the  price  of 
the  land  on  which  it  is  built^  with  the  cost  of  the  materials  and 
labour  employed  in  its  erection.  For  investment  many  circum- 
stances have  to  be  considered  ;  as,  the  length  of  time  the  house  has 
been  erected ;  the  kind  of  materials  that  have  been  used  in  the 
erection  ;  tide  state  of  repair  in  which  it  is  at  the  time  ;  the  rent  if 
let,  or  the  value  if  in  hand,  to  be  ascertained  by  the  rent  of  similar 
houses  in  the  neighbourhood  ;  the  situation  for  the  particular  pur- 
pose for  which  it  is  likely  to  be  wanted,  and  the  state  of  lighting, 
drainage,  &c.  Houses,  of  course,  ought  to  bear  a  higher  rate  of 
interest  than  land,  as  they  are  liable  to  dilapidation  or  destruction ; 
but,  where  the  estate  is  large,  the  building^  are  frequently  thrown 
into  one  general  calculation.  In  estimating  the  value  of  a  house  or 
building,  it  is  frequently  necessary  to  consider  the  cost  of  the  labour 
that  has  been  employed  upon  it,  and  of  the  materials  used.  A  few 
brief  observations  on  the  mode  of  ascertaining  the  value  of  such 
labour  and  materials  are  therefore  subjoined. 

Carpenters*  Work, — Shelves,  &c.,  are  measured  and  charged  by  the 
square  foot,  containing  144  square  inches;  wainsootting  by  the 
square  yard,  containing  9  square  feet ;  flooring,  roofing,  partitions, 
&o.,  by  the  square,  of  100  square  feet    Joists,  &c ,  are  measured  by 
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¥K>lid  or  cabical  meaaniie,  oompiising  len^rth,  breadth,  and  thickness  ; 
1728  cabic  inches  being  1  foot,  and  27  feet  a  yard.  Flat  surfaces 
may  be  measured  by  the  roles  in  Division  (d),  &c.;  the  proper 
divisors  being  nsed  for  reducing  the  contents  into  feet,  or  yuds,  or 
squares,  instead  of  acres.  The  rules  for  measuring  solid  articles  are 
inserted  in  sect.  i.  pott. 

In  measuring  roo&  for  covering,  holes  of  chimney  shafts  and  sky- 
lights are  deducted,  but  not  in  measuring  for  work  in  building,  on 
account  of  extra  trouble  and  wast& 

Doors,  window-shutters,  &c.,  when  both  sides  are  planed,  are  con- 
sidered work  and  half  ;  and,  if  panelled  on  both  sides,  double  work. 
Windows  are  usually  made  at  a  given  price  each.  The  measure  of 
staircases  is  taken  by  passing  the  tape  over  the  riser  and  tread  ;  the 
length  being  multiplied  by  tiie  wid1&  for  the  supei^cial  content. 

To  find  the  height  of  a  roof,  take  the  square  of  half  the  breadth 
from  the  slant  height,  and  extract  the  square  root  of  the  remainder. 

To  find  the  length  of  a  rafter,  add  the  square  of  the  height  of  the 
roof  to  the  square  of  half  the  breadth. 

Time  is  often  saved  by  drawing  the  base  and  perpendicular 
according  to  scale,  and  measuring  off  the  roof  from  the  drawing 
thus  made. 

For  the  usual  prices  charged  for  carpenters^  work,  see  "  Skyring's 
Builders'  Prices ;"    and  for  other  particulars    respecting   timl]«r, 

Bri4!klatjer8'  Work. — ^Walls  are  usually  charged  by  the  rod.  For 
calculating  at  that  rate,  they  are  reduced  unto  1}  brick  thick,  272 
superficial  feet  of  which  make  a  rod.  Thus,  if  a  wall,  when  reduced 
to  1)  brick  thick,  measures  140  feet,  at  £4  per  rod,  it  would  be 
charged  £2  Is.  2d.    (See  "  Skyring's  Builders'  Prices,"  75.) 

A  rod  of  brick  work,  in  fact,  usually  contains  4500  bricks ;  or 
11  yards  and  9  feet  cube ;  or  306  feet  cube ;  or  408  feet  superficial  of 
one  brick  thick ;  or  272  feet  superficiid  of  1}  brick  thick ;  but  some- 
times it  is  reckoned  21  feet  long,  and  3  feet  high,  and  the  price  is 
regulated  by  the  thickness,  no  regard  being  paid  to  it  in  measuring. 
The  divisor  for  reducing  it  to  a  rod  in  this  case  is  63.  The  dimen- 
sions are  sometimes  taken  by  measuring  half  round  Uie  outside,  and 
half  round  the  inside,  for  the  whole  length  of  the  wall ;  and  the 
wall  is  reduced  to  a  standard  thickness  by  multiplying  the  number 
of  superficial  feet  in  the  wall  by  the  number  of  half  bricks  in  thick- 
ness, and  taking  one-third  of  the  product  for  the  content  in  feet, 
which  is  to  be  reduced  into  rods  as  above,  or  into  square  yaids  by  the 
proper  measure. 

^e  daylight  of  all  vacuities  is  deducted.  In  some  places  chim- 
neys are  allowed  double  for  extra  workmanship.  Ovens,  coppers 
and  all  solid  walls  are  measured  by  the  foot  cube.  Digging  is 
charged  by  the  cubic  yazd  (of  27  feet). 

The  brickwork  contained  iu  a  wall  may  be  found  l^  multiplying 
3}  times  the  diameter  (allowing  the  thicknesa  on  one  side)  by  the 
depth,  and  reducing  the  content  to  1}  Inick  thick,  as  before.  The 
quantity  which  a  well  will  hold  is  found  by  measuring  the  inner 
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diameter  in  inches  and  the  depth  in  inches,  which,  multiplied 
tognether,  will  give  the  contents  in  inches,  and  the  l^ible  of  inches 
and  gallons  will  give  the  contents  in  gallons.      See  Table  19  {a) 

JfOSt. 

Masonti*  Work, — Marbles,  stone  pillars,  &c.,  when  above  two  inches 
thick,  are  usually  measured  and  charged  by  the  cubic  foot.  Pave- 
ments, slabs,  chimney  pieces,  &c.  are  measured  by  the  square  yard, 
the  tape  being  passed  along  all  that  appears  without  the  walL 
External  workmanship  is  al^  usually  charg^  by  the  foot  or  yurd 
superficial 

MetsJ,  for  roads,  is  generally  undertaken  to  be  broken  at  so  much 
per  IG  solid  or  cubic  feet,  called  for  this  purpose  a  ton.  The  content 
of  a  heap  of  such  materials  may  be  found,  in  feet,  by  the  rule  for 
measuring  timber  (post),  and  then  dividing  by  16  for  tons. 

Plasterers'  Work, — Plasterers'  work  is  measured  and  charged  by 
the  square  yard,  consisting  of  9  square  feet.  In  arches,  the  girth 
round,  multiplied  by  the  length,  will  give  the  content. 

Slaters*  Work. — Tiling  and  slating  are  measured  and  charged  by 
squares  of  100  feet ;  the  length  of  the  roof  being  multiplied  by  the 
slant  height,  and  the  product  by  2,  if  both  sides  are  alike  ;  and  an 
addition  being  made  for  overlapping,  and  a  deduction  for  sky-lights 
and  chimney-shafts,  when  they  are  large.     • 

To  measure  circular  roofs,  multiply  half  the  circumference  round 
the  eaves  by  the  slant  height  from  the  eaves  to  the  top.  This  rule  is 
applicable  to  thatchers'  work. 

The  value  of  roofing  slates  depends  partly  on  their  size,  and 
partly  on  their  weight.  1000  duchess's  slates,  long  tale,  will  measure 
10  squares ;  1000  countess's,  7J  squares ;  1000  lady's,  4f ;  1  ton  of 
rags,  from  \\ixy2  squares ;  1  ditto  queen's,  or  imperials,  from  2^  to 
2\ ;  and  one  ditto  Westmoreland,  2  squares. 

Glaziers'  Work. — Glass  is  measured  by  superficial  measure,  circular 
windows  being  usually  taken  at  the  extreme  dimensions,  as  if  they 
were  square. 

Plumbers'  Work. — The  value  and  weight  of  lead  regulates  the 
price  of  plumbers'  work.  Sheet  lead,  used  in  roofing,  weighs  from 
6  to  12  lb.  per  square  foot.  If  sheet  lead  be  ^  of  an  inch  thick,  a 
square  foot  will  weigh  6*899  lb.;  J,  6*554  lb.;  i,  7*373  lb.;  ^,8*427 
lb.;  i,  9*831  lb.;  ^,  11*797  lb. 

If  the  bore  of  a  leaden  pipe  be  |  of  an  inch,  the  weight  of  a  yard 
wiU  be  about  10  lb.;  1  inch,  12  lb.;  IJ  inch,  16  lb.;  l^inch,  18  lb.; 
1}  inch,  21  lb.;  2  inches,  24  lb. 

Painters'  Work. — ^Wainscoting,  stuccoed  walls,  doors,  and  window- 
shutters  are  usually  charged  by  the  square  yard,  and  every  part  on 
which  the  colour  is  laid  is  measured.  Sash  frames  are  chargfed  by 
the  dozen,  and  other  articles  at  a  fixed  price. 

Smiths*  and  Iron  Work, — Oast  iron  averages  40  lb.  to  the  foot 
superficud  1  inch  thick.  Bar  iron  (square)  weighs  (per  foot)  as 
follows  : — J  inch,  13J  oz.;  f  inch,  1  lb.  5  oz.;  f  inch,  1  lb.  14  oz.; 
I  inch,  2  lb.  9  oz.;  1  inch,  3  lb.  6  oz.;  1^  inch,  4  lb.  4  oz.;  \\  inch, 
5  lb.  4  oz.;  1^  inch,  7  lb.  4  oz.  Bar  iron  (round)  weighs  as  follows :— 
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^  inch,  10^  oz.;  f  inoih,  1  lb.;  |  inch,  1  lb.  8  oz.;  }  inoh,  2  lb. ; 
1  inch,  2  lb.  10  oz.;  1|  inoh,  8  lb.  5  oz.;  IJ  inch,  4  lb.  1  oz.;  H  inch 
5  lb.  14  oz. 


if)  LEASEHOLD  ESTATES. 
Leasehold  for  Yearg, 


The  value  of  a  leasehold  estate  may  be  found  upon  the  same 
principle  as  the  Talue  of  annoiti^BT  ^with  respect  to  which,  and  the 
basis  on  which  the  tables  in  relation  thereto  ore  calculateid.  see  (g) 
* '  Annuities,"  infra.  If  the  lease  is  for  a  given  term,  tiie  true  rack- 
rent,  or  annual  value,  must  be  found,  and  tiie  incumbrances,  if  any, 
deducted.  Then  fix  upon  the  rate  of  interest  at  which  the  purchase- 
money  is  to  be  improved,  rather  exceeding,  especially  for  houses  and 
buildings,  the  current  interest  for  money,  and  &id  the  number  of 
years'  purchase  which  a  lease  or  annuity  is  worth  at  that  rate  for  the 
given  term  by  Table  7  (which,  like  all  other  tables  for  obtaining  the 
value  of  annuities,  &c.,  is  calculated  at  compound  interest),  and 
multiply  that  number  by  the  net  rent  for  the  value  of  the  lease. 

Thus,  if  it  is  desired  to  purchase  a  lease  of  fourteen  years,  to  make 
7  jper  ccjU.  interest,  and  get  back  the  principal.  According  to  Table 
7,  postj  this  would  be  worth  80212  years'  purchase,  which,  being 
midtiplied  by  the  net  rent,  would  give  the  value. 

Thus,  suppose  that  the  rack-rent  was  £120  a  year,  and  the  net  rent 
after  deductions,  £100  a  year,  the  value  would  be  £802*12  or 
£802  28,  5d,  (See  Table  12). 

To  find  the  annual  rent  corresponding  to  any  given  sum  paid  for  a 
lease :  divide  the  sum  by  the  number  of  years'  purchase  in  the  table 
against  the  term  of  the  lease,  and  under  the  rate  of  interest  intended 
to  be  made  of  the  money.  For  example,  if  £500  be  asked  for  a 
lease  of  fourteen  years,  to  pay  the  purchaser  7  per  cent.j  divide  £500 
by  8*0212,  which  wiU  give  62*333,  or  £62  6#.  Sd.,  as  the  net  rental 
which  should  be  made. 

Leasehold  fur  Life, 

The  value  of  a  lease,  when  held  on  a  life,  is  found  by  reducing  the 
rental  to  a  net  amount,  and  ascertaining  the  value  of  a  life  annuity 
equal  to  such  net  amount,  according  to  the  rate  of  interest  which  is 
proposed  to  be  made  of  the  money.  This  value  may  be  found  by 
Table  9. 


{g)  ANNUITIES. 


The  present  value  of  a  perpetual  annuity  is  such  a  sum  of  money 
as  will  yield  an  interest  or  profit  equal  to  the  luinuity,  and  payable 
at  the  same  periods.    The  vidue  {^.e.  the  number  of  years'  piuohase) 
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of  a  perpetuity  is  ascertained  by  dividing  100  by  the  required  per- 
centage; thuslOO  ^  6  =  20;  100  -;-  4  =  25 ;  100  -;-  3  =  33-33  (See 
Table  7) ;  that  is  to  say,  a  perpetual  annuity  at  5  per  cent.,  20  years* 
purchase ;  at  4  per  cent.f  twenty-five  years'  purchase ;  at  3  j^er 
cent.,  33*33  years'  purchase,  &c.  We  thus  see  the  nature  of  interest^ 
or  annual  profit  of  money. 

Interest. — The  si!mple  interest  of  any  sum  for  a  year  is  the  propor- 
tion which  such  sum  bears  to  the  perpetuity ;  thus,  the  interest  of 
£150  at  £5  p&r  cent,  is  as  20  : 1 ::  150  :  £7  lOs.;  or,  in  other  words, 
150  ^  20  =  £7  lOs.  An  easy  way  of  calculating  interest  for  any 
number  of  days  is  the  following  : — Find  the  number  of  days  from 
one  month  to  another  by  Table  2,  adding  or  subtracting  the  required 
number  of  days  to  make  the  days  in  the  month  equal.  If  both  days 
are  inclusive,  add  one  day.  If  it  be  a  leap-year,  and  February  be 
included,  add  one  day.  Multiply  the  days  by  the  principal,  and  refer 
to  the  interest  Table,  No.  5,  for  the  interest  corresponding  with  the 
product.  Example  :— £300,  for  seven  days,  at  £3  percent.  Then, 
300  X  7  =  2100.  By  the  Table  2000  =  3*.  ^id.  and  100  =  IJrf.  = 
3«.  5\d.  interest. 

Interest  on  several  sums  may  be  found  by  adding  the  products  of 
the  several  principal  sums  and  days,  and  looking  in  the  Table  for  the 
interest  on  the  totaL 

Compound  interest  requires  a  more  tedious  calculation  ;  but,  for 
ordinary  purposes,  the  amount  may  be  found  by  Table  6. 

Annuities  for  Years  certain. 

The  present  value  of  an  annuiliy  for  a  given  number  of  years  is 
a  sum  which,  if  put  out  at  interest,  will,  at  the  end  of  that  period, 
give  an  amount  equal  to  the  sum  of  all  the  payments  of  the  annuity 
and  interest. 

Annuity  tables  are  based  on  the  rate  of  interest  being  received  as 
income  for  the  specified  term,  and  also  such  an  additional  yearly 
sum  as  will,  if  accumulated  at  compound  interest,  replace  the 
capital  at  the  end  of  the  term. 

The  ordinary  tables  are  founded  on  the  erroneous  assumption 
that,  however  high  may.be  the  rate  to  be  Realized  by  the  purchaser, 
the  replacement  fund  can  be  accumulated  at  the  same  rate.  Prac- 
tically, however,  accumulations  cannot  be  made  at  a  higher  rate 
than  4  per  cent.,  and  it  requires  care  to  realize  that  rate  per- 
manently, and,  consequently,  where  a  higher  rate  is  afisumed,  the 
capital  will  not  be  replaced  at  the  end  of  the  term. 

Table  7  is  prepared  on  the  basis  of  giving  the  purchaser  the 
named  rate  of  interest  he  is  to  make  for  the  term,  and  as  much  more 
income  as,  accumulated  at  ^per  cent.,  will  replace  capital  at  the  end 
of  the  term. 

The  matter  is  of  such  importance  that  two  examples  will  be  given, 
showing  the  inaccuracy  of  the  old  tables,  and  the  accuracy  of  the 
Table  7. 

Bequired  the  present  value  of  an  annuity  or  leasehold  term,  for 
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thirty  years,  giving  a  net  annual  income  of  £100,  to  pay  the  pur- 
chaser 7  per  cent.f  and  replace  the  capital  at  end  of  the  term. 

Ex.  1.   With  thii  Old  Tables. 

According  to  those  tahles,  the  present  yalue  will  be  12*409  years' 
purchase,  or  £1240  I8s. 

The  purchase-money  of  7  per  cent,  on  this  sum  (multiplying  by  7, 
and  dividing  by  100)  will  be  £86-863  (by  Table  12,  £86  17*.  3rf.)» 
leaving  the  balance,  or  £13*137  per  annum ^  for  replacement  of 
capital. 

Could  the  balance  be  accumulated  at  7  per  cent. ,  the  capital  would 
be  replaced,  as  at  that  rate,  £1  per  annum  would,  at  the  end  of 
thirty  yeafs,  amount  to  94*4608,  which,  multiplied  by  13'137,  will 
give  1240-9. 

But  if,  as  is  the  case,  the  accumulation  can  only  be  made  at 
^per  cent.y  £1  per  annum  will  only  amount  to  56*0849  (see  Table  6), 
and  multiplied  by  13*137,  will  only  give  £736*787  to  replace  capital, 
leaving  a  deficiency  of  no  less  than  £504*213,  or  £504  2s,  3d. 

Ex.  2.  mth  Table  7. 

The  present  value  at  7  per  cent,  will  be  for  thirty  years  11*3856 
years'  purchase  or  (T.  12),  £1138  11*.  2d. 

The  portion  of  income  required  to  give  the  purchaser  7  per  cent, 
will  be  1138*56  x  7  -h  100  =  79*6992,  leaving  20*3008  as  the  annual 
fund  for  the  replacement  of  capital. 

By  Table  6,  at  4  per  cent.^  £1  per  annum  for  thirty  years  will 
amount  to  560849,  which,  multiplied  by  20*3008  =  1138*56,  and 
replaces  capital  as  required. 

Life  Annuities. 

The  present  value  of  a  life  annuity  depends  upon  the  probable 
duration  of  the  life  by  which  it  is  limited;  and  the  usual  mode 
of  calculating  such  probability  is  by  reference  to  tables  showing 
the  average  rate  of  mortality  of  different  ages  and  in  different 
countries,  or  rather  to  other  tables  founded  upon  them,  by  which, 
for  ordinary  purposes,  the  yalue  may  be  found  with  sufficient 
accuracy. 

In  the  present  edition  the  goyemment  4  per  cent,  values  for 
single  lives  are  given,  and  also  tables  on  the  government  basis  at 
3  and  5  x>er  cent.y  prepared  by  Mr.  Rolla  Rouse. 

To  calculate  the  yalue  of  a  single  life,  refer  to  Tables  9,  10,  or  11, 
and  find  the  number  of  years'  purchase  the  life  is  worth,  and  mul- 
tiply by  the  sum  ; — the  tobies  being  aU  based  on  the  value  of  £1,  or 
£1  a  year. 

For  example,  what  is  the  value  of  an  annuity  of  £100  on  a  male 
life  aged  35,  at  4  per  cent.  ? 

Table  9  gives  a  male  life  of  35  as  worth  15*749  years'  purchase, 
which  on  £100  a  year  would  give  the  yalue  as  £1574  18*.  (the 
decimal  9  of  a  £  being  equal  to  18*.). 
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The  foregoing  calculations  are  founded  upon  the  assumption 
that  the  annuity  is  properly  secured,  and  not  subject  to  any  in- 
cumbrances. Sometimes,  however,  life  annuities  are  granted  for 
money  borrowed  by  persons  possessing  life  estates,  who,  therefore, 
cannot  give  the  lender  a  permanent  security.  In  valuing  an 
annuity  of  this  kind,  the  estimated  expense  of  insuring  the  grantor's 
life  and  otiber  contingencies  must  be  deducted  from  the  tabular 
value. 


(h)  REVERSIONS. 

The  present  value  of  a  reversion  is  the  sum  which,  if  improved 
at  interest  at  the  same  rate  as  that  on  which  the  calculation  of 
value  is  made  would,  at  the  period  when  the  reversion  comes  into 
possession,  amount  to  its  then  actual  value.  Upon  this  principle 
tables  have  been  calculated,  the  application  of  which  is  eiiown  in 
the  following  rules.  But  *'  it  is  perfectly  well  known  that  rever- 
sions upon  sale,  even  by  auction,  fetch  on  an  average  only  two- 
thirds  of  the  sum  at  which  they  are  valued  in  the  tables."  (Sugd. 
277,  referring  to  Goivland  v.  be  Faria,  17  Ves.  jun.  20 ;  and  see 
Nicholson's  Cyclop.,  tit.  Reversions.)  The  following  rules  for 
estimating  the  value  of  reversions  under  different  circumstances 
are  equally  applicable  to  real  estates,  funded  property,  and  money 
payments;  but  there  are  some  cases  in  whic^  a  reversion  in  an 
estate  may  be  more  valuable  than  a  like  reversion  in  a  given  sum, 
as  where  the  first  year's  rent  is  to  be  paid  on  the  commencement  of 
the  reversion. 

1.  When  a  reversion  is  dependent  upon  a  term  certain,  its  value 
is  the  real  value  of  the  estate  or  sum,  after  deducting  the  disoonnt 
for  the  term  at  compound  interest.  This  is  shown  by  Table  8,  which 
gives  the  value  of  deferred  payments  for  any  number  of  terms 
certain.  Thus,  if  a  person  is  entitled  to  £500,  or  an  estate  of 
that  value,  at  the  end  of  ten  years,  what  is  its  present  value  at 
£5  per  cent,  ?  The  value  of  £1  to  be  received  at  the  end  of  ten 
years  is  '6139,  which,  multiplied  by  500,  gives  £306  19«.  for  the 
present  value. 

2.  If  the  reversion  be  subject  to  an  existing  life  interest,  the  value 
of  such  life  interest  may  be  found,  the  same  as  for  an  annuity,  by 
Table  9, 10,  or  II,  and  subtracted  from  its  perpetuity,  the  remainder 
being  the  value  of  the  reversion.  Thus,  suppose  it  is  required  to 
find  the  present  value  of  A.'s  interest  in  an  estate,  worth  £100 
a  year,  falling  to  him  at  the  death  of  B.,  aged  35,  interest  at  £4^«r 
cent^  according  to  the  Government  Table.  The  value  of  the  per- 
petuity of  £100  a  year,  interest  at  £4  per  cent,,  is  25  x  100  =  £2500; 
and  the  value  of  an  annuity  of  £100  on  a  person  aged  36,  interest  at 
M  per  cent.,  is  16-749,  and  x  100  =  £1574  18*.,  which,  deducted  from 
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£2500,  leares  £925  2s,,  the  present  value  reqmied.    Or  it  mny  be 
worked  out  thus  : — 

Perpetuity       .        ,        ,    ,    25*      years 
Life,  as  per  Table         .        .    15*749 

9-251  X  100  =  £925  2s, 

3.  Should  the  reversion  be  contingent  on  a  life,  the  value  of 
the  absolute  reversion  should  be  multiplied  by  the  decimal  of  the  per- 
petuity equal  to  the  value  of  the  life.  Thus,  if  A.  (a  male),  aged  30, 
be  entitled  to  £1000,  to  be  received  on  death  of  B.  (a  male),  aged  60, 
provided  A.  be  then  living,  the  value  will  be  found  thus,  assuming 
it  to  be  at  5  j>er  cent, : — 

Perpetuity        .        .        .    .    20 
Life  of  B.,  60,  Table  11         .      8*977 


Absolute  reversion  .    .    11*023  yean*  purchase. 

This  at  £50  a  year  would  be  551*15. 

The  life  of  A.,  30  =  14-502  =  -7251  of  perpetuity,  and  551*15 
X  -7251  =  £399  12*.,  the  value  required. 

The  absolute  reversion  shows  ^e  value  of  a  policy  of  insurance 
payable  on  death ;  in  such  a  case  a  deduction  must  be  made  of  the 
value  of  the  annual  premium  (calculated  by  the  table  as  an  annuity 
on  the  life  insured),  and  for  the  delay  in  payment  which  is  uansl 
after  the  death  of  the  insured.  It  must  also  be  remembered  that 
the  offices  never  give  the  correct  value,  nor  can  it  be  obtained  on  a 
Bale. 

The  annual  premium  which  should  be  paid  on  the  insurance  of 
a  sum  payable  at  death  would  be  the  present  value  of  the  sum  to 
be  received,  divided  by  the  present  value  of  £1  a  year  to  be  received 
during  the  life.  Of  course,  however,  more  must  be  charged  by  the 
offices  to  allow  for  expenditure  in  management,  and  to  give  a  profit ; 
and  this  point  is  not  overlooked  by  the  offices. 

4.  If  the  reversion  be  an  annuity  for  a  given  term,  or  for  a  life  of 
a  given  age,  after  an  existing  life  interest,  the  formula  will  be — 
as  the  perpetuity  is  to  the  value  of  the  given  term  or  life,  so  is  the 
difference  between  the  existing  life  and  its  perpetuity  to  the  years' 
purchase  of  the  reversion.  Thus,  if  A.  be  entitled  to  an  annuity 
certain  for  fourteen  years,  to  commence  at  the  death  of  B.  (a  male), 
aged  30.  The  value  of  B.'s  life,  by  Table  11,  at  £5  per  cent,  is 
14*502,  which,  subtracted  from  20,  the  perpetuity,  leaves  5*498  for 
remainder.  The  value  of  an  annuity  certain  for  14  years  is  9*899. 
Therefore,  as  20  :  9*899  :  :  5*498  :  2*721  years'  purchase,  the  present 
value  of  A.  's  reversion. 

2.  If  A.  be  entitled  to  an  annuity  on  a  male's  life,  aged  36,  com- 
mencing 10  years  hence :  the  10  years'  value  at  £5  per  cent,  is 
found  by  Table  9  to  be  7*722,  which,  subtracted  from  the  perpetuity 
(20),  leaves  12*278  as  the  remainder.    The  value  of  an  annuity  on  a 
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male  life,  aged  3G,  by  Table  9,  at  &oj)er  cent.  =  13*759.  Therefore, 
as  20  :  13*759  :  :  12*272  :  7*829  years'  purchase,  the  present  value 
of  the  reversionary  annuity. 

3.  If  A.  has  the  right  of  the  next  presentation  to  a  living  which 
it  is  intended  on  his  death  to  give  to  a  person  aged  30,  the  age  of 
the  present  incumbent  (B.)  being  70,  what  is  5ie  value  of  A.'s 
reversion  ?  The  value  of  B.'s  life,  by  Table  8,  at  5  per  cent.,  is 
6*355,  which,  subtracted  from  20,  the  perpetuity,  leaves  13*645  for 
the  remainder.  The  value  of  the  life  of  the  intended  incumbent, 
according  to  the  same  table,  is  14*502.  Therefore,  as  20  :  14*502  :  r 
13*645  :  9*894  years'  purchase,  the  value  of  A.'s  reversion. 


(i)  TIMBER. 

Ihtglish  Timber  ;  with  hints  for  measv/ring. 

The  value  of  timber  depends  upon  its  quality,  kind,  situation,  and 
the  labour  necessary  for  bringing  it  into  a  state  of  fitness  for  use. 
Of  English  timber,  oak  is  generally  considered  the  best  for  building 
purposes  ;  but  sweet  chestnut  is  more  lasting,  and  was  used  in  the 
roof  of  Westminster  Hall,  and  in  many  old  churches  :  fir  for  floor- 
ing, wainscoting,  &c.  JElm  is  much  used  by  wheelwrights,  &c. 
Many  articles  of  household  furniture  are  made  of  beech.  Hand- 
spikes and  oars  are  made  of  ash.  The  other  kinds  of  timber  grown 
in  England  are  chestnut,  walnut,  poplar,  &c. 

The  goodness  of  timber  depends  not  only  on  the  soil  and  situation, 
but  also  on  the  season  wherein  it  is  felled,  and  the  time  and  mode  of 
its  subsequent  seasoning.  If  the  trees  be  sold  when  g^rowing,  a 
deduction  from  its  current  value  must  be  made  on  account  of  the 
labour  of  felling,  peeling,  &c. 

The  quantity  or  solid  contents  of  timber,  &c.,  may  be  found  by  the 
following  brief  rules  : — 

For  a  Cube  or  other  Rectangular  Figure. — Multiply  the  length  by 
the  breadth,  and  the  product  by  the  depth.  In  other  words,  find  the 
area  of  the  base,  and  multiply  by  the  perpendicular  height. 

Applying  the  former  part  of  this  rule  to  boards,  tables,  floors,  or 
other  flat  surfaces  in  which  thickness  is  of  no  consequence,  the  rule 
is  the  same  as  for  measuring  land :  (d)  ante.  Thus,  the  length  of  a 
board,  or  its  mean  length,  is  10  feet  6  inches;  breadth,  1  foot  3 
inches  ;  or  decimally  =  10*5  x  1*25  =  13*126  feet  superficial. 

Applying  the  rule  to  a  cubical  block  of  timber,  &e.,  the  dimen- 
sions of  which  are  easily  taken  in  inches  and  tenths  by  a  rule  or 
graduated  tape,  it  may  be  worked  thus :  Length,  40  inches  x  breadth, 
40  X  depth,  40  =  64000  -^  1728  =  37  cubic  feet  nearly.  Instead  of 
dividing  by  1728,  the  number  of  cubical  inches  in  a  foot,  the  product 
6400  may  be  multiplied  by  its  square  factor  '000678,  and  the  result 
will  be  the  same.    If  the  dimensions  be  taken  in  feet,  the  answer 
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will  be  in  feet,  and  so  of  any  other  denomination.  This  and  the  sub- 
sequent computations  will  be  greatly  simplified  by  the  aid  of  the 
decimal  tables  after  Table  15. 

2.  For  a  square  piece  of  timber,  breadth,  6  inches  x  depth,  3 
inches  x  length,  144  inches  =  2592  —  1728  =  1*5,  or  one  solid  foot 
and  a  half. 

Or  the  content  may  be  found  by  the  quarter  girth  {infra). 

For  a  Cylinder  (or  round  figure). — Multiply  the  square  of  the 
diameter  by  *7854,  and  the  product  by  the  height ;  or  multiply  the 
square  of  the  circumference  by  079577,  and  the  product  by  the 
height.  Example  :— The  mean  circumference  of  a  tree  is  10  feet 
inches;  length  24  feet.  Then,  decimally,  10-33  x  1033  x  -079577 
X  24  =  203*797  feet.  Or  pei'haps  a  better  mode  would  be  to  reduce 
the  10  feet  4  inches  to  inches  and  obtain  area  from  note  at  foot  of 
Table  16. 

But  the  common  rule  for  measuring  round  timber  is  by  what  is 
called  quarter  girth  ;  viz.,  take  the  mean  circumference  by  means  of 
a  knotted  whip-cord,  or  a  measuring  tape,  square  one-fourth  of  it, 
and  multiply  by  the  length  for  the  content.  This  allows  for  squaring 
and  waste ;  and  according  to  this  method,  the  tree  of  the  last 
example  would  be  computed  at  159*13  cubic  feet  only,  being  a  loss  of 
about  3  feet  in  every  11  feet. 

If  all  the  dimensions  be  taken  in  inches,  divide  by  1728,  to  reduce 
into  solid  feet.  If  the  girth  be  taken  in  inches,  and  the  length  in 
feet,  divide  the  last  product  by  144. 

Or  find  the  area  corresponding  to  the  quarter  g^rth  in  inches,  in 
the  table  for  measuring  timber.  No.  17  ;  multiply  it  by  the  length  of 
the  timber,  and  the  product  will  be  the  solidity  in  feet.  Thus,  if  a 
piece  of  round  timber  be  18  feet  long,  and  the  quarter  girth  24 
inches  ;  opposite  24,  in  the  table,  is  4*00  x  18  =  72  cubic  feet. 

The  more  girths  are  taken  to  obtain  a  mean  girth,  the  better ;  and 
if  a  tree  be  very  irregular,  or  if  it  be  much  smaller  at  one  end  than 
the  other,  it  should  be  divided  into  several  lengths,  each  part  being 
as  nearly  cylindrical  as  possible,  and  the  contents  of  each  part  found 
separately,  and  added  together.  In  measuring  the  circumference  of 
a  tree,  there  should  be  a  deduction,  on  account  of  the  bark,  of  about 
one-half  of  an  inch  for  ash,  beech  and  lime  ;  and  from  one  to  two 
inches,  according  to  the  thickness  or  age,  for  oak  and  elm. 

All  branches  where  the  quarter  g^irth  is  not  less  than  6  inches  are 
reckoned  as  timber,  and  any  part  of  the  trunk  less  than  24  inches  in 
circumference  is  not  considered  as  timber,  and  is  generally  cut  off. 

When  the  squaring  is  not  to  be  allowed  for,  take  one-fifth  of  the 
girth  squared,  and  multiply  by  twice  the  length,  for  the  content. 
(See  Keith's  Measurer,  213.) 

For  a  Pyramidal  or  Conical  Figure. — Find  the  area  of  the  base 
as  before,  and  multiply  by  one-third  of  the  perpendicular  height. 

For  the  Frustum  of  a  Pyramid  or  Co7ie. — Multiply  the  areas  of  the 
two  ends  together :  to  the  square  root  thereof  add  the  two  areas,  and 
multiply  by  one-third  of  the  height.    Or  (V  A  a  +  A  +  a)  J  H. 

Many  of  these  computations  will  be  more  expeditiously  and  easily 
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ffolved  by  construction  according  to  scale  in  a  drawing  and  making 
the  computations  on  such  drawings. 

For  a  Prmnoid. — Find  the  ajrea  of  the  two  bases,  and  also  the  area 
of  a  section  parallel  to  and  equidistant  from  the  bases :  then  to  four 
times  the  middle  area  add  the  other  two  areas,  and  multiply  the  sum 
by  one-sixth  of  the  length. 

To  ascertain  the  height  of  a  tree,  when  growing^  a  long  gradnated 
rod  may  be  used,  or  the  height  may  be  found  by  means  of  its  shadow 
and  a  perpendicular  stick.  Thus,  as  the  shadow  of  the  stick  is  to  the 
height  of  the  stick,  so  is  the  shadow  of  the  tree  to  the  height  of  the 
tree.  Or,  attach  a  carpenter's  rule,  open  to  a  right  angle,  to  a  rod  or 
stout  lath  to  fix  in  the  ground,  with  one  side  of  the  rule  horizontal 
and  the  other  perpendicular — ^move  from  the  tree  till  the  top  of  the 
tree  aligns  with  the  inner  ends  of  the  rule — ^the  spot  at  which  the 
eye  sees  the  two  ends  and  top  of  the  tree  will,  with  the  height  of  the 
eye  from  the  ground,  be  the  height  of  the  tree. 

Foreign  Timber, 

foreign  wood  is  extensively  used  in  this  country  for  house  and 
ship-building.  In  calculating  the  value,  any  customs'  duty  payable 
on  importation  must  be  taken  into  account 

In  the  language  of  the  customs,  when  a  tree  is  sawn  into  thin 
pieces,  not  above  seven  inches  broad,  it  is  called  batten ;  when  above 
that  breadth,  such  thin  pieces  are  called  deals.  Imported  timber  is 
generally  sold  by  the  load,  consisting  of  the  following  quantities  :— 
Unhewn  timber,  40  cubic  feet ;  squared  timber,  50  cubic  feet ;  1-inch 
plank,  600  square  feet;  1 4-inch  plank,  400  square  feet;  2-inch 
plank,  300  square  feet ;  2^inch  plank,  240  square  feet;  3-inch  plank, 
200  square  feet ;  3i-inch  plank,  1 70  square  feet ;  4-in(di  planik,  150 
square  feet.    A  load  also  consists  of 

86}  Kussian  stand  deals,  12  feet  long,  1^  in.  thick,  11  in.  broad. 
68 J|  Christiana       „  11        „  l|        „  9       „ 

53^  Dram  „  10        „  1^        „  9       ,. 

3     Eiga  logs  are  aJso  a  load. 

The  value  of  foreign  timber  varies  according  to  its  quality  and 
place  of  growth. 


(*)  FURNITURE,  STOCK  IN  TRADE,  &c. 

Furniture, 

Experience  has  shown  that  there  is  no  standard  of  value  for 
second-hand  furniture.  The  nearest  approach  to  it,  perhajM,  is  to 
ascertain  the  selling  price  of  the  given  article  when  new,  and  then 
deduct  from  such  price  one-third,  or  one-half,  or  two-thirds,  according 
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to  the  actual  oonditioii  and  state  of  repair  of  the  article  in  question. 
When  an  article  is  made  of  copper,  lead,  &c.,  its  value  may  be  esti- 
mated by  the  weight  of  the  materials,  it  being  known  titiat  new 
copjier  generskUy  averages  IJ  lb.  weight  to  the  gallon  ;  old  copper  is 
reckoned  about  1  lb.  to  the  gallon. 

Stock  in  Trade  ;  with  notes  on  Cash  Ganging, 

Spiritst,  Wine,  ^o. — Spirits  and  other  liquors  are  sold  either  in 
casks  or  bottles,  but  generally  by  sample.  The  value  of  spirits  is 
dependent,  to  a  great  extent,  upon  the  strength.  The  value  of  wine 
is  regulateid  by  the  place  of  its  growth,  flavour,  and  age.  Beer>  ale, 
&c.,  are  calculated  according  to  the  wholesale  market  prices.  A  few 
hints  for  measuring  these  liquors  when  they  are  contained  in  caE^ 
are  subjoined. 

To  find  the  Content  of  a  Cask. — If  the  cask  be  cylindrical,  measure 
the  diameter ;  find  the  area  in  the  table  of  circular  areas,  No.  16, 
and  multiply  by  the  perpendicular  height  or  depth.  Thus,  if  the 
diameter  be  37  inches,  the  area  in  the  table  is  1075'21  inches  x  depth 
or  lengtii  (suppose  50)  =  63760  inches,  which  by  Table  15  (a)  wiU 
show  the  contents  to  equal  193 '87  gallons.  Should  the  measurement 
be  applied  to  circular  cisterns,  the  gallons  can  be  reduced  to  bushels 
by  dividing  by  8. 

There  are  proper  instruments  for  gauging  casks,  but  for  want  of 
these,  a  common  rule  or  graduated  tape  may  be  used.  The  diameter 
of  any  cylindrical  body  may  be  found  by  dividing  the  circumference 
by  3-1416. 

If  the  cask  be  in  the  form  of  the  middle  zone  of  a  spheroid,  find 
the  head  and  bung  diameter  separately.  If  the  difference  be  not 
more  than  6  inches,  multiply  it  by  '68  ;  if  more  by  *7 ;  and  add  the 
product  to  the  head  diameter,  using  the  sum  as  the  mean  diameter  of 
a  cylinder,  and  finding  the  contents  accordingly.  Ex. :  Head 
diameter,  24  inches  ;  bung  diameter,  (i.e.y  the  diameter  of  the  middle 
of  the  cask)  32  ;  length,  40 ;  32—24  =  8  x  -7  =  56  +  24  =  29-6,  the 
area  of  which  will  be  688*4  inches  =  2*418  gallons,  and  x  40  = 
99*272  gallons. 

It  is  usual  in  cask  gauering  to  consider  all  casks  as  spheroidal ; 
and,  when  they  obviously  differ  from  this  form,  to  make  an  allowance 
on  the  length.  See  "  Bateman's  Excise  Officer's  Manual ''  for  a  table 
showing  the  usual  forms  and  sizes  of  casks  imported  into  the  United 
Kingfdom,  and  the  allowances  for  reducing  them  to  spheroids. 

Another  mode  of  obtaining  an  approximation  to  the  content  of  a 
small  cask  is  to  measure  what  is  called  the  diagonal^  by  inserting  a 
rod  or  walking-stick  into  the  bung-hole,  in  such  a  manner  that  the 
extremity  of  the  rod  may  meet  the  head  where  it  intersects  the 
staves  of  the  opposite  side  of  the  cask  ;  and  having  thus  ascertained 
the  diagonal  in  inches,  refer  to  Table  20  for  the  content  of  the  cask 
in  gallons. 

To  ullage  a  Cask. — Divide  the  wet  inches  by  the  bung  diameter,  if 
the  cask  be  lying  (or  by  the  length,  if  standing),  to  three  places  of 
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decimals  ;  and  if  the  quotient  exceed  *500,  add  to  sacli  quotient  one- 
fourth  of  the  excess  ;  but  if  it  be  less  than  *500,  subtract  one-fourth 
of  the  deficiency  ;  then  multiply  the  number  of  gallons  which  the 
cask  contains  when  full  by  the  sum  in  the  first  case,  or  by  the  re- 
mainder in  the  second,  and  the  product.will  be  the  ullage,  or  quantity 
of  liquor  in  gallons,  or  nearly  so. 


(Z)  FARMING  STOCK. 


The  value  of  gfrowing  crops  is  regnilated  by  the  quantiiy,  kind, 
state  of  forwardness,  and  the  estimate  expense  necessary  for  gather- 
ing and  preparing  them  for  the  market.  The  price  of  live  stock, 
potatoes,  com,  hay,  straw,  &c.,  can  be  estimated  according  to  the 
published  market  prices,  allowance  being  made  for  a  forced  sale,  if 
such  be  the  case.  In  large  towns  the  latter  articles  can  best  be  sold 
in  the  proper  market  by  brokers  extensively  employed  in  the 
business. 

To  find  the  Weight  of  Cattle, — Take  the  girth  close  behind  the 
shoulder,  and  the  lengtii  from  the  fore  part  of  the  shoulder-blade, 
along  l^e  back,  to  the  bone  at  the  tail,  which  is  in  a  vertical  line 
wit^  the  buttock,  both  in  feet.  Multiply  the  square  of  the  girth  by 
five  times  the  length,  and  divide  the  product  by  21 :  the  quotient  is 
the  weight,  nearly,  of  the  four  quarters,  in  stones  of  14  lb.  each. 
Example  :  Girth,  GJ  feet :  length,  ^  feet.  Then,  6*5  x  6*5  =  42-25 
X  (6-25  X  6  =  )  26-25  =  1109*1  -f-  21  =  52  stones,  11  lb.  This  rule 
gives  about  one-twentieth  less  than  is  found  in  very  fat  cattle,  and 
about  one-twentieth  more  than  in  very  lean  cattle.  The  four  quar- 
ters are  little  more  than  half  the  weight  of  the  living  animal ;  the 
skin  weighing  about  the  eighteenth  part,  and  the  tallow  about  one- 
twelfth  part.  The  average  weight  as  carcases  in  Manchester,  exclu- 
sive of  offal,  was  returned  some  time  ago  as  follows  :  cattle,  560  lb.  ; 
sheep,  68  j  lb. ;  lambs,  37  lb.  ;  cdlves,  90  lb.  The  London  averages 
are  considerably  higher. 

To  ascertain  th€  Quantity  of  Corn  or  Grain  on  tlic  Floor  of  a 
Warehouse  or  Malt-house.— Level  the  surface  as  nearly  as  possible, 
and  then  find  the  mean  depth,  by  taking  a  sufficient  number  of  dips 
in  various  places  and  averaging  them.  Multiply  the  leng^  by  the 
breadth,  and  the  product  by  the  mean  depth.  If  the  calculation  is 
made  in  inches,  divide  the  product  by  2218*192,  or  multiply  it  by 
'000451,  to  reduce  the  content  to  bushels ;  or  refer  to  Tab&  19,  for 
reducing  inches  into  bushels. 

The  quantity  of  com  in  a  square  or  rectangular  vessel  is  found  in 
the  same  manner  ;  and  the  content  of  any  other  vessel  may  be  ascer- 
tained by  the  rules  for  measuring  timber  (i,  ante).  If  the  vessel  be 
cylindriciBl,  an  easy  mode  of  finding  the  content  is,  to  measure  the 
diameter,  and  find  the  area  in  gallons,  as  in  cask  gauging,  and  divide 
by  8  for  bushels. 
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Hay. — ^The  valne  of  hay  is  said  to  depend  upon  the  preservation  of 
Ihe  green  colour  of  the  grass,  and  upon  its  being  juicy,  fresh,  and 
free  from  all  sorts  of  mustiness.    (Mac.  Com.  Diet.) 

To  measure  an  oblong  stack,  take  the  height  from  the  ground  to 
the  eaves,  and  add  one-third  (some  writers  say  one-half)  of  the  height 
from  the  eaves  to  the  top.  Multiply  the  sum  by  the  leng^,  and  the 
product  by  the  breadth,  all  in  feet.  Divide  the  amount  by  27  ;  the 
quotient  is  the  content  in  cubic  yards.  Ex. :  a  stack  is  60  feet 
long,  30  broad,  12  in  height  from  the  ground  to  the  eaves,  and  9  from 
the  eaves  to  the  top.  Then  12  +  (9  -j-  3)  =  3  =  16  x  30  =  450  x 
60  =  27000  -7-  27  =  1000 ;  being  9000  stones  of  old  hay.  ( Tide 
infra). 

Another  mode  of  measuring  a  round  hay-stack  is  to  divide  it  into 
as  many  sections  as  it  is  yards  in  height,  and  take  the  circumference 
in  yards  of  each  section  in  the  middle  of  the  section.  Then  find  the 
area  of  each  section,  and  add  them  together  ;  the  sum  will  be  the 
content  in  solid  yards.  The  areas  are  found  by  table  of  circular 
areas  (16),  which  may  be  extended  to  other  numbers  by  multiplying 
the  square  of  the  circumference  by  '079577. 

A  yard  of  new  hay  is  calculated  to  contain  6  stones  ;  if  the  stack 
has  stood  a  considerable  time,  8  stones  ;  and  if  it  be  old  hay,  9 
stones. 

In  London  hay  is  sold  by  the  truss,  weighing  56  lb.,  so  that  a 
load  is  exactly  a  ton  ;  except  that  new  hay,  until  4th  September, 
weighs  60  lb. 

A  truss  of  hay  or  clover  is  3  feet  long  and  2  feet  wide,  and  if  well 
settled,  16  inches  deep  :  this  gives  11|^  cubic  yards  to  a  ton.  If  17 
inches  deep,  12i|  yards  to  a  ton.  If  18  inches,  13}  yards  to  a  ton. 
If  a  cubic  foot  be  found  to  weigh  5  lb.  3  oz.,  it  will  require  16  yards 
to  make  a  ton  ;  5  lb.  8}  oz.,  16  yards  ;  6  lb.,  14  yards ;  6  lb.  6  oz.,  13 
yards  ;  6  lb.  14  oz.,  12  yards  ;  7  lb.  8  oz.,  11  yards  ;  8  lb.  4  oz.,  10 
yards  ;  9  lb.  3  oz.,  9  yards  ;  and  10  lb.,  8  yards. 

Manwre. — Heaps  of  manure  are  measured  by  the  rules  for  measur- 
ing timber  or  com  (supruy  as  to  com,  division  (i)  as  to  timber).  If 
the  content  be  shown  in  feet,  it  may  be  reduced  into  yards  by  divid- 
ing by  27,  or  into  loads  by  dividing  by  40. 

To  find  the  number  of  heaps  of  manure  required  for  an  acre  of 
land,  ascertain  how  many  heaps  one  load  may  be  divided  into  ;  mul- 
tiply the  distance  of  each  row  by  the  distance  of  eac^  heap,  and 
divide  4840  by  the  product ;  divide  the  dividend  by  the  number  of 
heaps  into  which  a  load  is  to  be  divided. 


(w)  SHIPS. 

The  value  of  ships  and  vessels  is  dependent  on  their  size,  fit- 
tings-up,  age,  wear  and  classification,  and  the  probability  of  their 
being  usefrOly  and  profitably  employed. 
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The  mode  in  which  tlie  tonnage  of  merohant  vessels  is  to  be 
measured  is  defined  by  17  &  18  Vict.  c.  104 ;  which  tonnage  is 
required  to  be  entered  in  the  ship's  register,  and  carved  on  the  main 
beam,  so  that  it  may  be  readily  ascertained.    (Sect.  25.) 
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USEFUL  TABLES. 
Introductory  Remarks, 

Table  2.  {Number  of  dayg  between  one  month  and  another.) 
Where  the  day  is  not  the  same  in  both  months,  add  or  subtract  the 
difference,  lius,  from  the  7th  April  to  the  7th  Aug^ust  is  122  days  ; 
but  if  required  tiO  the  19th  August,  add  12  days,  making  134  days, 
and  if  to  the  2nd  August,  substract  five  days,  making  117  days. 

If  both  days  are  to  be  included,  add  one  day,  and  in  leap  year  add 
one  day  after  28th  February. 

Table  3.  {iTUSome  and  salaries^  Multiply  the  sum  jE7«r  annwm  by 
the  number  of  days,  and  the  table  will  show  the  amount. 

Example.     Salary  £100   a  year,  amount  for  10  days  required. 
100  X  10  =  1000;  and  the  table  shows  the  amount  to  be  £2  14*.  9Jrf. 
Should  the  result  be  a  larger  number  than  any  in  the  table,  the 
amount  required  will  be  found  as  in  the  following  example. 

Required  amount  of  salary  at  £100  a  year,  for  30  days. 
100  X  30  =  3000.  Refer  to  the  decimal  column  for  300,  and  take 
the  decimal  point  as  one  figure  to  its  right,  and  the  amount  will  be 
8*21918,  and  the  value  in  money  of  the  decimals  will  (see  Table  12; 
make  the  entire  amount  £8  4«.  5^. 
Table  5  (^Interest)  is  explained  in  a  note  at  foot. 
Table  6  shows  the  amount  of  £1,  improved  at  compound  inteiest 
for  any  number  of  years  to  70,  at  3, 4,  or  5  per  cent. 

Table  7  is  a  table  of  the  present  value  of  £1  per  annum  for  years 
certain ;  to  pay  interest  at  rates  specified,  and  replace  capital  at 
4  per  cent.  (See  title  "  Annuities,"  in  Appendix  B,  ante). 

Table  8  {Present  valice  of  &\  due  at  end  of  given  number  ofyeurs) 
is  of  use  in  calculating  the  value  of  deferred  payments,  or  rever- 
sionary interests,  and  is  explained  in  Appendix  B.  The  rule  is  to 
multiply  the  sum  by  the  decimal  in  the  table. 

Example.  Required  the  present  value,  at  4  per  ce?it.,  of  £100,  to 
be  received  at  the  end  of  10  years.  The  decimal  in  the  table  is 
'6756,  which,  multiplied  by  100  (the  decimal  point  moved  2  figures) 
will  give  67-56  =  (by  Table  12)  £67  Us.  2\d. 

Tables  9, 10  and  11  (  Values  of  annuity  on  a  single  life)  show  the 
values  for  a  £1  a  year.  The  values  must  be  multiplied  by  the 
pounds  and  decimals  of  a  pound  in  the  annuity  the  value  of  which 
is  to  be  calculated. 
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Exampla  Annuity  of  £10  on  female  life  of  35  at  4  per  cent. 
Table  9  g^i^es  the  valae  of  £1  a  year,  at  16*88 ;  whlcli  x  10,  the 
value  required,  will  be  £168*8  or  (see  Table  12)  £168  16«. 

Table  14  {Sqnarc  measure). 

With  the  exception  of  Table  (c),  giving  the  yards  and  feet  in 
perches,  the  tables  in  No.  14;  as  well  as  all  the  tables  of  cubic 
measure  in  No.  lo,  are  based  on  the  application  to  all  numbers  of 
the  decimals  of  units,  by  the  simple  alteration  of  the  place  of  the 
decimal  point. 

The  Ist  column  gives  the  number  of  units,  or  of  decimals  of 
units,  and  the  other  columns  give  the  multiples  of  the  extent  stated 
in  the  heading,  the  figures  and  decimals  being  marked  in  the  2nd 
column,  and  the  other  columns  giving  the  number  of  places  of 
figures,  or  the  place  of  the  decimal. 

Subdivinon  (a),  showing  the  contents  of  inches  in  feet,  gives  in 
the  Ist  column  the  number  of  units :  in  the  2nd  column  tiie  con- 
tents of  the  numbers  multiplied  by  100,000  (C  M):  the  3rd,  the 
number  of  figures,  in  the  numbers  multiplied  by  10,000  (X  M):  the 
4th,  the  numbers  multiplied  by  1000  (M):  the  5th,  the  numbers 
multiplied  by  100  (C):  the  6th,  by  10  (X):  and  the  7th,  units  (U). 

Example.    Bequired  the  contents  in  feet  of  131,000  inches. 

100,000(1  CM)  =  694*50 
30,000  (3  X  M)  =  208*35  (3  places  of  figures). 
1,000     (1  M)  =      6*95  (1  figure). 
100      (1  C)  =        -69  (1st  decimal). 


Contents     =  910*49,  or  say  910^  feet. 

It  will  seldom  be  necessary  to  take  more  than  two  places  of 
decimals,  adding  one  in  the  second  place,  should  the  third  be  5  or 
more. 

Subdivision  (&)  not  only  gives  the  decimals  of  the  first  place,  as 
shown  in  the  table,  but  also  the  decimals  of  the  second  place 
(hundredths),  or  of  the  third  or  any  other  place,  by  altering  the 
position  of  the  decimal  points :  thus,  '09  of  a  foot  =  12  '96  inches, 
and  -009  =  1*296. 

From  this  table  can  also  be  ascertained  the  number  of  inches  in 
any  number  of  feet,  thus :  required  inches  in  96  feet.  As  9  would 
give  4  places  of  figures,  90  would  give  5  places,  and,  the  multiples 
being  10,  every  figure  beyond  those  in  the  table  will  be  0  ;  the  90  feet 
will  therefore  contain  12960  inches,  and  the  6  feet,  864  inches. 
Together  13824  inches. 

Subdivision  (c)  givea  the  number  of  yards,  and  number  of  feet  in 
perches,  up  to  9 ;  and  will  be  readily  made  applicable  to  any  multiple 
of  the  units. 

H  H 
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Suhdivision  (rf).  (^Content  ft  of  yards  in  acres  and  decimals  of  an 
acre.')  This  table  will  be  used  in  the  same  manner  as  (a).  Ex- 
ample.   Required  contents  of  185,400  yards,  to  2  places  of  decimals. 

100,000  (I  C  M)  =  20-66 

80,000  (8  XM)  =  16-53 

5,000      (5  M)  =    1-03 

400       (4  C)  =      -08 


Acres    38-30 

Suhdivision  (e)  ^Decimals  of  an  acre)  will  give  the  value  of  '3 
in  the  last  example  at  4  perches  24-2  yards. 

Table  15.  {Sqnares  n-ith  side  II  to  170.)  The  use  of  this  table 
will  not  be  limited  to  the  ascertaining  the  square  of  a  side  having 
whole  numbers,  but  to  one  having  numbers  and  decimals.  For 
example,  required  the  contents  of  a  square  of  which  the  side  is  15*7. 
The  contents  will  be  the  same  as  those  of  a  side  of  157,  taking  2  as 
decimals,  and  will  be  246*49. 

The  table  will  also  be  applicable  to  any  numbers,  whether  whole 
numbers  or  decimals,  which  may  be  doable  or  treble  or  quadruple 
any  number  in  the  table,  by  simply  multiplying  by  4  for  the  double, 
9  for  the  treble  number,  and  16  for  the  quadruple  number.  Also  for 
half,  a  third,  or  fourth  part,  on  dividing  by  4,  9,  or  16.  For  ten 
times  the  number  x  100. 

The  examples  are  confined  to  quantities  within  the  table,  that  the 
accuracy  of  the  rules  may  be  at  once  seen  ;  the  rules  apply,  however, 
to  any  quantities. 

Example  1.  Kequired  contents  of  square  with  side  of  40,  from  the 
tabular  value  of  side  of  20. 

The  contents  of  square  with  side  of  20  are,  by  table,  400,  which 
X  4  =  1600,  which  the  table  shows  to  give  side  of  40. 

Example  2.  Kequired  contents  with  side  of  60  in  like  manner 
from  Bide  of  20.  Here  20  will  give  400,  which  x  9  =  3600,  which 
the  table  will  show  is  the  square  of  60. 

It  is  not  necessary  to  give  examples  of  the  division  by  4  or  9,  for 
contents  of  the  half  or  third  of  side  where  whole  numbers  are  con- 
cerned, but  it  may  be  of  use  to  give  an  example  where  decimals  aie 
used. 

Example  3.  Required  contents  of  square  with  side  of  80-5.  This 
will  be  the  half  of  161,  and  consequently  25921  ~  4,  or  6480*25  will 
be  the  contents  required. 

Example  4.  Required  contents  of  square  with  side  of  52,  or  one- 
third  of  156.    Here  24336  -^  9  =  2704  will  be  the  contents. 

A  most  important  use  of  the  table  is  in  the  calculation  of  the 
contents  in  gallons  of  circular  ^.reas,  which  can  readily  be  ascer- 
tained by  this  and  the  two  short  tables  Nos.  16  and  17. 
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Table  16.  {Circular  areas.)  Sfibdivuion  (a)  gives  the  area  from 
diameter,  and  Sitbdivision  (2»),  from  circamferenoe. 

The  table  may  be  made  applicable  to  areas  of  larger  or  smaller  d. 
or  c.  than  those  stated  ;  and  also  for  fractions. 

1.  Thus,  for  double  any  number,  take  four  times  the  area  of  that 
number ;  for  treble  the  number,  multiply  by  nine. 

2.  For  half  the  number,  divide  by  four ;  and  for  one-third  of  the 
number,  divide  by  nine. 

3.  For  four  times,  or  for  one-fourth,  it  would  be  requisite  to 
multiply  or  divide  by  sixteen. 

4.  For  numbers  and  decimals,  the  area  can  be  ascertained  by 
adding  to  the  square  of  the  number  that  of  the  decimal,  and  twice 
the  number  multiplied  by  the  decimal. 

In  giving  examples,  some  will  be  taken  in  which  the  areas  of  the 
multiple  or  part  are  both  given  in  the  table. 

Example  on  Case  1. — Diameter  10,  and  area  78"5,  &c.  (see  table). 
The  area  of  20  will  be  four  times  the  extent,  or  314-1,  &c.  (see  table, 
area  of  20  D.). 

The  area  of  D.  10  being  as  above,  multiply  by  9  for  that  of  30,  and 
it  will  be  found  to  equal  the  area  of  30,  as  in  the  table. 

Case  2  is  suflBlciently  explained  by  the  examples  before  given,  by 
commencing  with  the  larger  diameter ;  nor  need  any  example  be 
given  of  Case  3. 

Case  4.  The  most  valuable  modification  of  the  table  will  be  the 
making  it  available  for  the  easy  calculation  of  areas  where  the 
diameter  or  circumference  contains  a  number  and  decimal  beyond 
the  direct  scope  of  the  table. 

The  practical  application  of  proposition  4  in  the  2nd  book  of 
Euclid  will  serve  the  desired  purpose,  by  adding  to  the  square  of  the 
number  that  of  the  decimal,  and  twice  ihe  number  multiplied  by  the 
decimal ;  this  gives  the  square,  which  x  •7854  gives  the  area. 

In  practice,  the  square  of  the  decimal  will  be  unimportant,  and 
the  necessity  for  x  '7854  will  be  avoided  by  using  the  next  table. 

Example.  Required  the  circular  area,  where  the  diameter  =  40*3. 
Here  40  x  40  gives  1600,  and  40  x  -6  =  24  :  together  1624. 

The  square  of  the  decimal  is  not  added,  being  only  -09,  or  nine 
hundredths  of  an  inch. 

The  following  table  gives  the  circular  area,  where  the  square  with 
side  equal  to  the  diameter  contains  the  1624  inches,  as  being  1275^ 
iuches.    The  gallons  are  given  in  Table  19  (a)  for  each  inch  in  depth. 

This  table  is  applicable  to  the  contents  of  superficial  areas,  and 
those  of  which  the  depth  is  an  unit  of  measurement ;  thus,  the 
measurement  being  in  inches,  the  contents  in  inches  will  be  given, 
and  the  solid  contents  will  be  ascertained  by  multiplying  the  area  by 
the  number  of  units,  or  the  units  and  decimals  of  an  unit  in  the 
depth.  For  example :  the  area  is  found  to  be  785398  inches,  and 
the  depth  10  inches,  the  contents  in  inches  will  be  785'898.  If  the 
contents  in  gallons  are  required,  Table  19  (<?)  will  give  the  contents. 

H  H  2 


468  APPENDIX  C. 

Table  17.  (^Squares  and  circular  areas  with  side  and  diameter 
equal.)  An  example  is  gfiven  with  the  table  which  will  save  much 
trouble,  whenever  the  contents  of  a  sqnare  and  a  circle  hare  to  be 
compared,  or  the  circular  area  ascertained  from  the  contents  of  the 
square,  which  must  otherwise  be  done  by  multiplying  the  square  by 
'7854,  the  proportion  which  the  contents  of  a  circle  bear  to  those  of  a 
square. 

Table  18.  {For  rneasuHng  timber,)  This  table  is  explained  in 
Appendix  B.,  division  (i). 

Table  19.    (^Cuhic  measures.) 

Suhdivi^ion  (a),    (^Contents  of  incites  in  gallans  or  busliels,) 

Example.    Required  contents  in  gallons  of  42,000  inches. 
By  Table  19  («),  40,000  (4  X  M)  =  144-26 

2000      (2  M)  =      7-213 

151-473 

In  practice  this  would  be  taken  at  151}. 

For  bushels,  divide  by  8,  and  the  bushels  will  be  18-934. 

Suhdivisi^m  (b).  (^Decimuls  of  a  gallan  and  contents  of  gallons  in 
inclies.)  The  table  shows  the  decimals  of  the  first  place,  and  for 
those  of  second  or  any  other  place,  remove  the  decimal  point,  thus, 
for  -05,  the  inches  will  be  13*8,  &c.,  for  -005,  1*38,  &c. 

For  numbers,  remove  the  decimal  X)oint  higher,  thus  5  =  1386*37, 
&c.,  60  =  13863-7.  &c. 

For  contents  of  bushels,  or  decimals  of  a  bushel,  in  inches,  multiply 
contents  of  gallons,  or  decimals  of  a  gallon,  by  8. 

Subdivision  (^).    (^Contents  of  incites  in  feet.) 

Subdivision  (d).     (^Decimals  of  a  foot.) 

These  subdivisions  will  be  applied  in  the  same  manner  as  under 
the  previous  examples. 

Subdivision  (e).  (^Content. '^  of  feet  in  busJiels,  or  bushels  in  feet. ^ 
This  table,  though  only  giving  the  units,  is,  like  the  other  tables, 
applicable  to  any  numbers  by  simply  changing  the  i)Osition  of  the 
decimal  points,  or  adding  the  figure  0. 

Example.  Required  the  number  of  bushels  which  a  division  in  a 
granary  containing  186  feet  will  hold. 

100  feet  =  77-9 
80    „     =62-32 
6    „     =    4-674 


bushels  =  144*894 
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Example  2.    Eequired  the  number  of  feet  requisite  to  hold  145 
bushels. 

100  bushels  =  128-36 
40      „        =    51-344 
5      „        -      6-418 


186-122 


Subdivisions  (/)  and  (<7).  (Contents  of  feet  in,  yards  and  declmaU 
of  a  yard.')  These  tables  are  used  as  the  previous  subdivisions,  and 
the  subdivision  (jg)  not  only  gives  directly  the  decimals  of  the  first 
place,  but  from  them  can  be  found  the  decimals  of  any  other  place, 
or  the  number  of  feet  in  any  number  of  yards,  in  the  same  manner 
as  shown  in  reference  to  subdivision  (h).  For  example :  *08  of  a 
yard  =  2-16  feet,  8  yards  =  216  feet>  80  yards  =  2160,  &c. 

Table  20.  (^Diagonal  line  for  cask  gauging,) 

The  use  of  this  table  is  explained  ante.  Appendix  B.,  division  k. 

Table  21.  (^Speeific  gravities.)  This  table  is  of  use  in  estimatingf 
the  weight  if  the  measurement  given,  or  the  measurement  if  the 
weight  given. 

Table  23.  {For  purchasing  leaseholds  and  annuities  for  years 
certain.)  This  and  the  two  following  tables  are  introduced  as  ukely 
to  be  useful  in  deciding  on  the  value  of  a  proposed  investment,  and 
for  easy  reference  are  placed  at  the  end  of  the  work. 

Example.  A  leasehold  for  fifteen  years  the  net  income  of  which 
may  be  fairly  estimated  at  £100  a  year  is  offered  at  £980,  the  ex- 
penses of  the  purchase  being  estimated  at  £20,  total  £1000.  The 
table  shows  that  it  would  pay  5  per  cent.,  with  a  sufficient  surplus, 
if  invested  at  4  per  cent.,  to  replace  the  purchase-money  at  the  end 
of  the  term,  and  that  it  would  equal  a  perpetuity  of  £4  8j.  11^. 

It  should  be  borne  in  mind,  that,  as  part  of  the  purchase-money, 
the  incidental  expenses  should  be  considered  in  all  cases,  and  proper 
deductions  made  to  fix  a  safe  net  rental. 

Table  24.  (^Leaseholds,  S^'c,  equal  to  perpetuity  of  £4.)  This 
table  will  be  useful  in  estimating  the  terminable  income  equal  to  a 
perpetuity. 

Table  25.  (^Prices  at  which  stock  will  pay  named  rate  of  interest.) 
This  table  is  added,  as  it  will  be  very  useful  in  estimating,  by 
comparison,  the  advantages  to  be  derived  from  investment  in  any 
particular  stock. 

Example.  Consols  at  92*3  ;  interest  made,  3^  per  cent.  East  India 
Five  per  Cents.,  125  ;  interest  made,  4  2>er  cent. 
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LIST  OF  GENERAL  TABLES  FOLLOWING. 

No. 

1.  Prices  per  owt.  and  lb. 

2.  Number  of  days  between  one  month  and  another. 

3.  Factors  for  calculating  income,  salaries,  See. 

4.  Commission. 

5.  Interest. 

(>.  Amount  of  £1  improved  at  compound  interest. 

7.  Present  value  of  £1  prr  annnm  for  years  or  in  perpetuity.    (For 

purchasing  leases,  estates,  &c.) 

8.  Present  value  of  £1  due  at  end  of  given  number  of  years. 

9.  Value  of  annuity  on  single  life  at  4  per  cent, 

■*"•  >»  >»  »  "       *» 

12.  Decimals  of  a  pound  sterling. 
18.  „  perpetuity. 

14.  Square  measures. 

{a)  Contents  :  inches  in  feet. 

\h)  Decimals  of  a  foot. 

{p)  Number  of  yards  and  feet  in  perches. 

{d)  Contents  of  yards  in  acres  and  decimals  of  an  acre. 

{e)  Value  of  decimals  of  an  acre. 

15.  Squares  with  side  II  to  170. 

16.  Circular  areas. 

17.  Squares  and  circular  areas  with  side  and  diameter  equal. 

18.  For  measuring  timber. 

19.  Cubic  measures. 

(a)  Contents  of  inches  in  gallons. 
{h)  Decimals  of  a  gallon  in  inches. 
\c)  Contents  of  inches  in  feet. 

(d)  Decimals  of  a  foot  in  inches. 

(e)  Feet  =  bushels,  and  bushels  =  feet. 
(/)  Contents  of  yards  in  feet. 

{g)  Decimals  of  a  yard  in  feet. 

20.  Diagonal  line  for  cask  gauging. 

21.  Specific  gravities. 

22.  Miscellaneous  weights  and  measures. 

23.  For  showing  income  on  purchase  of  leaseholds  or  annuities 

24.  Leaseholds  and  annuities  for  years  certain  equal  in  value  to  a 

perpetuity  of  £4. 

25.  Prices  at  which  stock  paying  dividends  from  8  to  iper  cent,  per 

annum  will  pay  interest  from  3^  to  6  per  cent. 
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No.  1. 
Prices  peb  Cwt.  and  per  Pound. 


lb. 

Cwt. 

lb. 

Cwt. 

lb. 

!     Cwt 

lb. 

Cwt. 

d. 

£   3.   d. 

d. 

£   ».    rf. 

rf. 

£    «.    i/. 

rf. 

£    «.    d. 

'  , 

0    2    4 

3 

18    0 

5} 

2  13    8 

15 

7    0    0 

■ 

0    4    8 

H 

1  10    4 

6 

2  1(3    0 

16 

7    9    4 

0    7    0 

H 

1  12    8 

7 

3    5    4 

17 

7  18    8 

1 

0    9    4 

3* 

1  15    0 

8 

S  14    8 

18 

8    8    0 

1; 

0  11    8 

4 

1  17    4 

9 

4    4    0 

19 

8  17    4 

1 

0  14    0 

It 

1  19    8 

10 

4  13    4 

20 

9    6    8 

1 

0  16    4 

2    2    0 

11 

5    2    8 

21 

9  16    0 

2 

0  18    8 

4* 

2    4    4 

12 

5  12    0 

22 

10    5    4 

2;; 

110 

5 

2    6    8 

13 

a    I    4 

23 

10  14    8 

2 

13    4 

a 

2    9    0 

14 

ti  10    S 

24 

11    4    0 

2} 

15    8 

2  11    4 

No.  2. 

For  Finding  the  Number  of  Days  from  any  Day  in  one 
Month  to  the  corresponding  Day  in  any  other  Month. 


I 


TO 


o 


January  ... 
February.. 

March  

April 

May  

June 

July 

Auguitt , 

September 
October   ... 
November 
December 


• 

■M 

• 

365 

1 

31 

U3 

i 

< 

• 

120 

§ 

151 

• 

•3 

•-9 

181 

ag 

212 

• 

1 

248 

•J 

6 

273 

• 

304 

■ 

334 

59 

90 

884 

365 

28 

59 

89 

120 

150 

181 

212 

242 

273 

302 

306 

837 

365 

31 

61 

92 

122 

153 

184 

214 

245 

276 

275 

806 

334 

365 

30 

61 

91 

122 

1  153 

183 

214 

244 

245 

276 

304 

335 

365 

31 

61 

92 

128 

153 

184 

214 

214 

245 

278 

304 

334 

365 

30 

61 

92 

122 

153 

18f 

184 

215 

243 

274 

304 

385 

365 

31 

62 

92 

123 

15J 

153 

184 

212 

243 

273 

304 

384 

865 

31 

61 

92 

125 

122 

153 

181 

212 

242 

273 

303 

384 

865 

80 

61 

91 

92 

123 

151 

182 

212 

243 

273 

804 

835 

365 

31 

61 

61 

92 

120 

151 

181 

212 

242 

273 

304 

384 

365 

80 

31 

62 

90 

121 

151 

182 

212 

248 

274 

304 

335 

365 

No.  3. 
Factors  for  Calculating  Income,  Salaries,  &c. 


Per 
an. 

£ 

Per  diem. 

Per 
an. 

Perdi 

em. 
Value. 

Per 

an. 

Per  diem. 

Decimal. 

Value. 

Decimal. 

Decimal. 

Value. 

«.    d. 

£ 

4.    d. 

£ 

£   $.    d. 

10 

•027397 

0    6^ 

70 

•191780 

3  10 

400 

1096890 

1    1  11 

15 

•041096 

0  10 

80 

•219178 

4    4 
4  11 

600 

1  •369863 

1    7    4| 

20 

•064794 

1     1 

90 

•246675 

600 

1  •643886 

1  12  loX 

30 

•082192 

1    7| 

100 

•278973 

6    5} 

700 

1-917808 

1  18    4{ 

40 

•109589 

2    2 

. 

150 

•410959 

8    2< 

800 

2-191781 

2    3  10 

50 

•136986 

2    » 

, 

200 

•647945 

10  11 

900 

2-466763 

2    9    3} 

52 

•142466 

2  10 

■ 

800 

•821918 

16     5: 

1000 

2-739726 

2  14    9} 

60 

•164883 

3    Hi 
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No.  4. 

Commission. 

Amount. 

At  i  per 
Cent. 

At  J  per 
Cent. 

At  i  per 
C^t. 

At }  per 
Cent. 

At  1  per 
Cent. 

£ 

£    8.   d. 

£   s. 

d. 

£    s.    d. 

£   s. 

d. 

£    s.   d. 

1 
2 
3 
4 
5 

0    0    Oi 
0    0    Oi 
0    0    0} 
0    0    1 
0    0    1^ 

OOOOO 
OOOOO 

Oi 
1 

1! 

3 

0    0    1 
0    0    21 
0    0    3i 
0    0    4J 
0    0    6 

OOOOO 
OOOOO 

H 

7 
9 

0    0    2i 
0     0    4J 
0    0     7 
0     0     9i 
0     10 

6 

7 

0    0     If 
0    0    2 

0    0 
0    0 

f 

0    0    7 
0    0    81 

0    0  lOJ 
0    1    Oi 

0     1     2i 
0     1     4j 

8 

0    0    2i 

0    0 

4i 

0    0    9i 

0    1 

H 

0     1     7 

9 
10 

0    0    2i 
0    0    3 

0    0 
0    0 

5i 
6 

0    0  lOj 
0    10 

0    1 
0    1 

4^ 
6 

0     1     9^ 
0    2     0 

20 

0    0    6 

0    1 

0 

0    2    0 

0    3 

0 

0     4     0 

30 

0    0    9 

0    1 

6 

0    3    0 

0    4 

6 

0     6     0 

40 

0    10 

0    2 

0 

0    4    0 

0    6 

0 

0     8     0 

50 

0    13 

0    2 

6 

0    5    0 

0    7 

6 

0  10     0 

60 

0    16 

0    3 

0 

0    6    .0 

0    9 

0 

0  12     0 

70 

0    19 

0    3 

6 

0    7    0 

0  10 

6 

0  14    0 

80 

0    2     0 

0    4 

0 

0    8    0 

0  12 

0 

0  16    0 

90 

0    2     3 

0    4 

6 

0    9    0 

0  13 

6 

0  18    0 

100 

0    2     6 

0    5 

0 

0  10    0 

0  15 

0 

10     0 

200 

0    6     0 

0  10 

0 

10    0 

1  10 

0 

2     0     0 

300 

0    7    6 

0  16 

0 

1  10    0 

2    5 

0 

3    0    0 

400 

0  10    0 

1     0 

0 

2    0    0 

3     0 

0 

4    0     0 

500 

0  12    6 

1    6 

0 

2  10    0 

3  15 

0 

5    0     0 

600 

0  16    0 

1  10 

0 

3    .0    0 

4  10 

0 

6    0    0 

700 

0  17    6 

1  16 

0 

3  10    0 

5    5 

0 

7    0    0 

800 

10    0 

2    0 

0 

4     0    0 

6     0 

0 

8    0    0 

900 

12    6 

2    6 

0 

4  10    0 

6  16 

0 

9    0    0 

1,000 

15    0 

2  10 

0 

5    0    0 

7  10 

0 

10    0    0 

2,000 

2  10    0 

5    0 

0 

10    0    0 

16    0 

0 

20    0    0 

3,000 

3  16    0 

7  10 

0 

15    0    0 

22  10 

0 

30    0    0 

4.000 

5     0    0 

10    0 

0 

20    0    0 

30    0 

0 

40    0    0 

6,000 

6    5     0 

12  10 

0 

26    0    0 

87  10 

0 

50    0    0 

10,000 

12  10    0 

25    0 

0 

50    0    0 

76    0 

0 

100    0    0 
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To  Calculate  Intebest  for  any  Number  op  Days  and  for 

ANY  Amount. 


3  per 

Cent. 

8  J  per 

Cent. 

£ 

£ 

8, 

(/. 

£  8. 

d. 

10,000 

0  16 

5-26 

0  19 

2-14 

9,000 

0  14 

9-53 

0  17 

3-12 

8,000 

0  13 

1-81 

0  15 

4-11 

7,000 

0 

11 

0-08 

0  13 

5-10 

6,000 

0 

9  10-36 

0  11 

6-08 

5,000 

0 

8 

2-63 

0  9 

7-07 

4,000 

0 

6 

6-90 

0  7 

8-05 

8,000 

0 

4  11-18 

0  5 

9-04 

2,000 

0 

3 

3-45 

0  3  10-03 

1,000 

0 

1 

7-73 

0  1 

1101 

900 

0 

1 

5-75 

0  1 

8-71 

800 

0 

1 

3-78 

0  1 

6-41 

700 

0 

1 

1-81 

0  1 

4-11 

600 

0 

0  11-84 

0  1 

1-81 

500 

0 

0 

9-86 

0  0  11-51 

400 

0 

0 

7-89 

0  0 

9-21 

300 

0 

0 

5-92 

0  0 

6-90 

200 

0 

0 

3-95 

0  0 

4-60 

;   100 

0 

0 

1-97 

0  0 

2-30 

00 

0 

0 

1-78 

0  0 

2-07 

80 

0 

0 

1-58 

0  0 

1-84 

70 

0 

0 

1-38 

0  0 

1-61 

60 

0 

0 

1-18 

0  0 

1-38 

60 

0 

0 

0-99 

0  0 

1-15 

40 

0 

0 

0-79 

0  0 

0-92 

30 

0 

0 

0-59 

0  0 

0-69 

20 

0 

0 

0-39 

0  0 

0*46 

10 

0 

0 

0-20 

0  0 

0-28 

9 

0 

0 

0-18 

0  0 

0-21 

8 

0 

0 

0-16 

0  0 

0-18 

7 

0 

0 

0-14 

0  0 

0-16 

6 

0 

0 

0-12 

0  0 

0-14 

6 

0 

0 

0-10 

0  0 

0-12 

4 

0 

0 

0-08 

0  0 

0  09 

3 

0 

0 

006 

0  0 

007 

2 

0 

0 

0-04 

0  0 

005 

1 

0 

0 

0-02 

0  0 

0-02 

4  per  Cent. 


£ 
1 

0 
0 
0 


it 
11-01 


19 
17 
15 


0  13 

0 

0 


0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 


8-71 
6-41 
4-11 
1-81 
10  11-51 
8  9-20 
6-90 
4-60 
2-30 


6 

4 
2 


1 
1 
1 
1 
1 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 


11-67 
9-04 
6-41 
3-78 
1-15 

10-52 
7-89 
5-26 
2-63 

2-37 
2*10 
1*84 
1-58 
1-82 
1-05 
0-79 
0-53 
0*26 

0-24 
0-21 
0-18 
0-16 
0-13 
0-11 
0-08 
0-05 
0-03 


4J  per  Cent. 


5  per  Cent. 


£  $. 

1    4 


1 
0 
0 


2 
19 

17 


0  14 

0  12 

0 

0 

0 

0 


0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 


d. 

7-c>9 


2-30 
8-71 
3-12 
9-53 
8-94 
9  10-36 
4-77 
11-18 
6-69 


7 
4 
2 


2 
1 
1 
1 
1 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 


2-63 
11-67 
8-71 
5-75 
2-79 
11-84 
8-88 
5-92 
2-96 

2-66 
2-37 
2-07 
1-78 
1-48 
1-18 
0-89 
0-59 
0-30 

0-27 
0-24 
0-21 
0-18 
015 
0-12 
009 
0  06 
0-03 


£  «. 
1    7 


1 
1 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 


4 

1 

19 

16 

13 

10 

8 

5 

2 


d. 

4-i7 

7-89 
11-01 
2-14 
5-26 
8-88 
11-51 
2-63 
5«75 
8-88 


2  5-69 
2  2*30 
1  11-01 
1  7-73 
4-44 
1-15 
9*86 
6-58 
3-29 


0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 


2-96 
2-63 
2-80 
1-97 
1-64 
1-32 
1-00 
0-66 
0-83 

0-30 
0-26 
0-23 
0-20 
0-16 
0-13 
0-10 
0-07 
0-03 


[Multiply  sum  by  days,  and  take  amov.nt  from  Table.] 
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No.  6. 

Showing  the  Amount  of  £1,  impboved  at  Compoxtnd 

Interest. 


Years. 

3  per 

4  per 

5  per 

Years. 

3  per 

4  per 

5  per 

Cent. 

Cent. 

Cent.  1 

Cent. 

Cent. 

Cent. 

1 

1*0300 

1-0400 

1-0500 

1 

1  36 

2-8983 

4-1039 

5*7918 

2 

10609 

1-0816 

1-1025 

1  37 

2-9852 

4*2681 

6*0814 

3 

1-0927 

1-1249 

1-1576 

1  38 

3-0748 

4*4388 

6*3855 

4 

1-1255 

1-1698 

1-2155 

39 

3-1670 

4-6164 

6*7047 

5 

1-1593 

1-2166 

1-2753 

i  40 

3-2620 

4-8010 

7*0400 

6 

1-1940 

1-2653 

1-3401 

1  41 

3-3599 

4-9931 

7-3920 

7 

1-2299 

1-3159 

1-4071 

1  42 

3-4607 

5-1928 

7-7616 

8 

1-2668 

1-3686 

1-4774  , 

•  43 

3-5645 

5-4005 

8*1497 

9 

1-3048 

1-4233 

1-5513  1 

1  44 

3-6714 

5-6165 

8*1571 

10 

1-3439 

1-4802 

1-6289  , 

1  45 

3-7816 

5*8412 

8-9850 

11 

1-3842 

1-5394 

1-7103  , 

46 

3-8950 

6-0748 

9-4342 

12 

1-4258 

1-6010 

1-7958 

47 

4*0119 

6*8178 

9*9060 

IS 

1-4685 

1-6651 

1-8856 

48 

4-1322 

6-5705 

10*4013 

14 

1-5126 

1-7317 

1-9799 

49 

4-2562 

6*8333 

10*9213 

15 

1-5580 

1-8009 

2-0789 

50 

4-3839 

7*1067 

10-4674 

16 

1-6047 

1-8730 

2-1829 

'  51 

4-5154 

7*8909 

12-0406 

17 

1-6528 

1-9479 

2-2920 

1  52 

4-6509 

7*6866 

12*6428 

18 

1-7024 

2-0258 

2-4066 

53 

4-7904 

7*9940 

13-2749 

19 

1-7535 

2-1068 

2-5269  , 

;  54 

4-9341 

8*8138 

13-9387 

20 

1-8061 

2-1911 

2-6533 

55 

5  0821 

8*6464 

14*6356 

21 

1-8603 

2-2788 

2-7860 

56 

5-2346 

8*9922 

15*3674 

22 

1-9161 

2-3699 

2-9253 

57 

5-3916 

9*3519 

16-1358 

23 

1-9736 

2-4647 

3-0715 

58 

5-5534 

9*7260 

16-9426 

24 

2-0328 

2-5633 

3-2251 

59 

5-7200 

10ai50 

17-7897 

25 

2-0938 

2-6658 

8-38.63 

60 

5-8916 

10-5196 

18-6792 

26 

2-1566 

2-7725 

3-5557 

1  61 

6-0683 

10*9404 

19-6131 

27 

2-2213 

2-8834 

3-7334 

'    62 

6-2504 

11-3780 

20-5938 

28 

2-2879 

2-9987 

3-9201 

1  63 

6-4379 

11*8331 

21-6235 

29 

2-3566 

3-1186 

4-1161 

1  64 

6-6310 

12*3066 

22-7047 

SO 

2-4273 

3-2434 

4-3219 

I  65 

6-8300 

12*7987 

23-8399 

SI 

2-5000 

3-3731 

4-5380 

66 

7-0349 

13*3107 

25*0319 

S2 

2-5751 

8-5080 

4-7649 

67 

7-2459 

13*8438 

26-2835 

88 

2-6523 

3-6484 

5-0032 

68 

7-4638 

14-3961 

27-6977 

S4 

2-7319 

3-7943 

5-2533 

69 

7-6872 

14-9727 

28*9775 

35 

2-8139 

3-9461 

5-5160 

70 

7-9178 

15-5716 

30-4264 

Examples.— £1,  in  15  years,  at  3  per  cent,  will  amount  to  1*558,  or  £1 :  11 :  2  ; 
at  4  i»er  cent.,  1-8009,  or  £1  :  16 :  0  ;  at  5  per  cent.,  2-0789,  or  £2  : 1 :  7. 

2.  In  what  time  will  £523  amount  to  £1087  :  6 :  7,  at  £5  per  cent,,  compound 
interest  ?  Divide  the  latter  sum  by  the  former,  and  refer  to  the  table :  thus, 
£1087  :  5  :  7  -j-  £523  =  2-0789  by  table  =  15  years,  the  answer. 
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No.  7. 

Pbesknt  Value  of  £1  per  Ankum  fob  Teabs  cebtain. 

To  pay  Interest  at  Rates  below,  and  replace  Capital  at  4  per  Gent 


Years. 

4  per  Gent. 

5  per  Cent. 

6  per  Cent. 

7  per  Cent. 

1 

•9615 

•0524 

•9434 

•9346 

2 

1-8861 

1-8512 

1-8173 

1-7861 

3 

^•7751 

2-7002 

2-6292 

2-5618 

4 

3*6299 

3-5027 

3-3842 

3-2734 

6 

4-4518 

4-2621 

4-0879 

-9273 

6 

5-2421 

•9810 

•7447 

4-5298 

7 

6-0021 

6-6622 

5-3588 

5-0862 

8 

•7327 

6-3080 

-9337 

-6014 

9 

7-4353 

•9209 

6-1815 

6-0793 

10 

1 

8-1109 

7-5196 

-9787 

•6235 

1 

11 

•7605 

8-0648 

7-4545 
-9019 

-9373 

12 

9-3851 

-6798 

7-3232 

13 

-9856 

9-0790 

8-3234 

-6838 

14 

10-5631 

•5539 

-7408 

8-0212 

15 

11-1184 

10-0006 

9-0958 

-3374 

IG 

•6523 

•4632 

•4500 

•6341 

17 

121667 

•8462 

•7849 

•9128 

18 

•6593 

11-2368 

101017 

9-1749 

19 

13-1339 

•6091 

-4016 

-4216 

20 

-5903 

•9638 

•6869 

•6542 

21 

14-0292 

12-3031 

•9563 

•8736 

22 

•4611 

•6265 

11-2109 

10-0808 

23 

•8568 

•9351 

-4936 

-2765 

24 

15-2470 

13-2298 

-6840 

-4617 

25 

•6221 

•5113 

•9031 

•6369 

26 

•9828 

•7802 

12-1113 

•8029 

27 

16-3296 

14-0374 

•3094 

-9603 

28 

•6631 

•2831 

•4980 

11-1095 

29 

•9837 

•5180 

•6776 

-2512 

80 

17-2920 

•7427 

•8485 

-3866 
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No.  8. 
Showing  the  Pbesent  Value  op  One  Pound,  due  at  the 

END  OF  A  GIVEN  NUMBEB  OF  YeAB& 


Tears. 

3  per 

4  per 

5  per 

Years. 

3  per 

4  per 

5  per 

Cent 

Cent. 

Cent. 

Cent. 

Cent 

Cent 

1 

•9709 

•9615 

•9524 

36 

•3450 

•2437 

•1727 

2 

•9426 

•9246 

•9070 

37 

•3360 

•2343 

•1644 

3 

•9151 

•8690 

•8638 

38 

•3252 

•2253 

•1566 

4 

•8885 

•8548 

•8227 

39 

•3158 

•2166 

•1491 

5 

•8626 

•8219 

•7835 

40 

•3066 

•2083 

•1420 

6 

•8375 

•7903 

•7462 

41 

•2976 

•2003 

•1353 

7 

•8131 

•7599 

•7107 

42 

•2890 

•1926 

•1288 

8 

•7894 

•7307 

•6768 

43 

•2805 

•1862 

•1227 

9 

•7604 

•7(20 

•6446 

44 

•2724 

•1780 

•1169 

10 

•7441 

•6756 

•6139 

45 

•2644 

•1712 

•1113 

11 

•7224 

•6496 

•5847 

46 

•2567 

•1646 

•1060 

12 

•7014 

•6246 

•5568 

47 

•2493 

•1583 

•1009 

13 

•6810 

•6006 

•5303 

48 

•2420 

•1522 

•0961 

14 

•6611 

•5776 

•5051 

49 

•2350 

•1463 

•0916 

15 

•6419 

•5553 

•4810 

60 

•2281 

•1407 

•0872 

16 

•6232 

•5339 

•4581 

61 

•2215 

•1353 

•0831 

17 

•6060 

•5134 

•4363 

52 

•2150 

•1301 

•0791 

18 

•5874 

•4936 

•4155 

53 

•2088 

•1251 

•0753 

19 

•5703 

•4746 

•3957 

54 

•2027 

•1203 

•0717 

20 

•5537 

•4564 

•3769 

55 

•1968 

•1157 

•0683 

21 

•5375 

•4S88 

•3589 

56 

•1910 

•1112 

•0651 

22 

•5219 

•4220 

•3418 

57 

•1855 

•1069 

•0620 

23 

•5067 

•4057 

•3256 

68 

•1801 

•1028 

•0590 

24 

•4919 

•3901 

•3101 

69 

•1748 

•0989 

•0562 

25 

• 

•4776 

•3751 

•2953 

60 

•1697 

•0951 

•0536 

26 

•4637 

•3607 

•2812 

61 

•1648 

•0914 

•0510 

27 

•4502 

•3468 

•2678 

62 

•1600 

•0879 

•0486 

28 

•4371 

•3335 

•2551 

63 

•1553 

•0846 

•0462 

29 

•4243 

•3207 

•2429 

64 

•1508 

•0813 

•0440 

30 

•4120 

•3088 

•2314 

65 

•1464 

•0781 

•0419 

31 

•4000 

•2966 

•2204 

66 

•1421 

•0751 

•0399 

32 

•3883 

•2851 

•2099 

67 

•1380 

•0722 

•0380 

33 

•3770 

•2741 

•1999 

68 

•1340 

•0695 

•0362 

34 

•3660 

•2636 

•1904 

69 

•1301 

•0668 

•0345 

35 

•3554 

•2534 

•1813 

70 

•1263 

•0642 

•0329 

TABLES. 
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No.  9. 

Value  op  an  Annuity  on  a  Single  Life  at  4  per  Cent.,  Aggobd- 
ing  to  the  (joveenment  peobabilities  op  life. 


[*  Succession  Duty  Values.] 

• 

* 

• 

* 

• 

* 

,    ^ 

* 

if 

1 

-a 

i 

9 

do 

•3 
1 

• 

to 

< 

51 

-3 

6      'e3 

Male. 

Male. 

Male. 

Male. 

19-814 

19-067 

26 

18-018  16-867 

13-90r> 

12-139 

76  5-959 

5-115 

2 

•898 

•191 

27 

17-904 

•773 

52 

•641 

11-857 

77 

•671 

4-779 

3 

•951 

•264 

28 

•788 

•671 

53 

-366 

-579 

78 

•406 

-445 

4 

•980 

•288 

29 

•668 

•561 

54 

•082 

-307 

79 

•162 

•125 

O 

20^001 

•270 

30 

•546 

•444 

55 

12-790 

-039 

80 

4^936 

3-812 

6 

19-990 

•216 

31 

•417 

•320 

56 

•495 

10-775 

81 

•731 

•507 

7 

•95:) 

•132 

32 

•286 

•190 

57 

-195 

-515 

82 

-521     -217 

8 

•892 

•028 

33 

•153 

•052 

58 

11-889 

•255 

83 

-292,2-926 

9 

•807 

18^910 

34 

•017 

15-905 

59 

-578 

9-991 

84 

-037 

•631 

10 

•701 

•782 

35 

16^880 

•749 

60 

•261 

•721 

85 

3-751 

•349 

11 

•579 

•644 

36 

•744 

•585 

61 

10-933 

•438 

86 

•441 

•078 

12 

•449 

•496 

37 

•605 

•415 

62 

•598 

•141 

87 

•114 

P846 

13 

•316 

•339 

38 

•461 

•240 

63 

•260 

8-833 

88 

2-774 

•649 

14 

•185 

•174 

39 

•311 

•061 

64 

9-919 

-525 

89 

-437 

•484 

15 

•059 

•004 

40 

•156 

14-875 

65 

•577 

•216 

90 

1 

•113 

•335 

16 

18-959 

17-837 

41 

15-993 

•682 

66 

•233 

7-908 

91 

r818 

•228 

17 

•866 

•678 

42 

•823 

•476 

67 

8-890 

-620 

92 

•567 

•074 

18 

•780 

-633 

43 

•646 

•261 

68 

•548 

•334 

93 

-355 

0-932 

19 

•696 

•406 

44 

•462 

•035 

69 

•202 

•052 

94 

-161 

•794 

20 

•613 

•295 

45 

•269 

13^798 

70 

7^858 

6-774 

95 

0-981 

•646 

21 

•523 

•199 

46 

•066 

•548 

71 

•526 

•504 

96 

•772 

•447 

22 

•430 

•131 

47 

14-854 

•281 

72 

-198 

•240 

97 

-586 

•240 

23 

•333 

•068 

48 

•633 

•005 

73 

6-876 

5-974 

98 

•417 

24 

•232 

•006 

49 

•402 

12-720 

74 

•566 

-697 

99 

•240 

25 

•127 

16-940 

50 

•161 

•430 

75 

•264 

•410 
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Xo.  10. 

Value  op  an  Annuity  on  a  Single  Life  at  3  per  Cent.,  Accord- 
ing TO  THE  Government  probabilities  op  Life. 


• 

bo 

1 

4 

Male. 

• 

20 

4 

E 

Male. 

bo 
51 

c3 

1 

Male. 

bo 
76 

1 

Male. 

24-177 

23032 

21-247  19^666 

15-681 

13-435 

6-292 

5 -310 

2 

•255 

•156 

27 

•078!     -522 

52 

•247 

•093 

77 

5-975;4-94l 

3 

•293 

•216 

28'20^905i     -369 

53 

14-903 

12-756 

78 

•685 

•576 

4 

•300 

•215 

29,'     ^729 

•207 

64 

•550 

•428 

79 

•418 

•226 

5 

•297 

•102 

30 

•549 

•037 

55 

•191 

•106 

80 

•170  3  •882 

() 

•254 

•066 

31 

•362 

18-869 

66 

13-829 

11-789 

81 

4-945 

•546 1 

7 

•180 

22^933 

32 

•172 

•673 

67 

•463 

•478 

82 

-716 

-223' 

8 

•073 

•776 

33  19-980'     -478 

68 

•093 

•167 

83 

•467 

•016 

9 

23-939 

•602 

34 

•785 

•273 

59 

12^718 

10-853 

84 

•192 

2^707 

10 

•779 

•417 

35 

•588 

•057 

00 

•339 

•534 

85 

3-886 

•413 

11 

•600 

•220 

36 

•394 

17^833 

61 

11-950 

•203 

86 

•566 

•131 

121     -411 

•013 

37 

•195 

•603 

62 

•556 

9-858 

87 

•211 

1^820 

13      -220 

21-795 

38 

18-990 

•367 

63 

-159 

•503 

88 

2-854 

•686 

14i     -031 

•568 

39 

•779 

•126 

64 

10-761 

-148 

89 

•502 

•515. 

15 

22-849 

•337 

40 

•561 

16-879 

65 

•364 

8-795 

90 

•165 

•362, 

1 
1 

16 

•697 

•109 

41 

•335 

•624 

66 

9^968 

•444 

91 

1-859 

•251 ; 

17 

•555 

20-892 

42 

•101 

•354 

67 

•575 

•115 

92 

•600 

•093 

18 

•420 

•692 

43 

17-860 

•075 

68 

•184 

7-791 

93 

•381 

0-947 

19 

•288 

•513 

44 

-610 

15-785 

69 

8-793 

•471 

94 

•182 

•806 

20 

•156 

•353 

45 

•351 

•482 

70 

•404 

•168 

95 

0-997 

•654 

21 

•016 

•211 

46 

•082 

•168 

71 

•031 

6-852 

96 

•783 

•452 

22  21-872 

•101 

47 

16-803 

14-835 

72 

7-664 

•554 

97 

•694 

•243 

23 

•723 

19^997 

48 

•514 

•493 

73 

-306 

•254 

98 

•422 

24 

•569 

•893 

49 

•215 

•143 

74 

6-961 

5-944 

99 

•243 

25 

•411 

•784 

50 

15^905 

13-789 

75 

•627 

1 

•624 

1 

TABLES. 
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No.  11. 


TaliTJB  of  an  Annuity  on  a  Single  Life  at  5  per  Cent.,  Accord- 
ing TO  THE  Government  probabilities  of  Life. 


• 

9 
bo 

< 

1 

Female. 

Male. 

bo 
26 

4 
1 

Male. 

• 

bo 
< 

• 

'a 

i 

12-445 

Male. 

bo 
< 

1 
1 

Male. 

16-663 

16-184 

15-530il4-768 

51 

11-003 

76 

5^656 

4  -803 

2 

•744 

-303 

27 

•451 

-710 

52 

•229 

10-767 

77 

•392 

•478 

3 

•800 

•380 

28 

•369 

•646 

53 

•034 

•532 

78 

•149 

•272 

4 

•836 

•416 

29 

•285 

-577 

54 

11-830 

•302 

79 

4-926 

3^972 

5 

•867 

•418 

30 

•198 

•502 

55 

•590 

•100 

80 

•719 

•678 

6 

•871 

•390 

31 

•107 

•422 

56 

-347 

9-877 

81 

•532 

•392 

7 

•855 

•336 

32 

•013 

•337 

57 

•096 

-657 

82 

•340 

•117 

8 

•817 

•266 

33 

14-917 

-105 

58  10-840 

•435 

83 

•129 

2-840 

9 

•759 

•183 

34 

•820 

13-997 

59 

-579 

•209 

84 

3-892 

-559 

10 

•685 

•092 

35 

•720 

-882 

60 

-311 

8-977 

85 

•625 

•289 

11 

•596 

15-992 

36 

•623 

•759 

61 

•031 

•732 

86 

•332 

•028 

12 

•499 

•884 

37 

•523 

•632 

62 

9-744 

•473 

87 

•022 

1-804 

U 

•403 

•768 

38 

•418 

•499 

63 

•476 

•202 

88 

2^699 

•613 

14 

•307 

•644 

39 

•309 

•363 

64 

•181 

7-930 

89 

•376 

•453 

15 

•214 

-516 

40 

•195 

•221 

65 

8-884 

•655 

90 

•064 

•309 

16 

•142 

•390 

41 

•073 

•072 

66 

•584 

•379 

91 

1-779 

•206 

17 

•078 

•271 

42 

13-946 

12-911 

67 

•284 

-121 

92 

•535 

•055 

18 

•018 

•153 

43 

•813 

-743 

68 

7-982 

6-864 

93 

•329 

0^917 

19 

15-961 

•060 

44 

•673 

•563 

69 

•676 

•608 

94 

•141 

•783 

20 

•905 

14-982 

45 

•525 

•373 

70 

•369 

-355 

95 

0-966 

•637 

21 

•843 

•916 

46 

•368 

•172 

71 

•072 

•107 

96 

•761 

•442 

22 

•778 

•876 

47 

•202 

11-954 

72 

6-778 

5^864 

97 

-579 

•238 

23 

•711 

•841 

48 

•028 

•726 

73 

•488 

•616 

98 

•413 

24 

•678 

*  ^807 

49 

12-845 

•490 

74 

•207 

•356 

99 

•238 

25 

•606 

*  ^807 

50 

•652 

-248 

75    5-934 

1 

•085 

*  These  values  are  calculated  agreeably  with  the  logarithms  of  the  probabilities 
given  by  Mr.  Finlaison  in  his  Report  (p.  58),  but  in  practice  it  will  be  better  to 
assume  the  life  of  24  as  14*828,  taking  the  arithmetic  mean  between  23  and  25. 
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APPENDIX  C. 


No.  12. 


Decimals  op  every  Penny  and  Farthing  in  the  Pound. 


g  <! 

p^ 

i-H 

• 

CO 

o 
o 

• 

il 

O 
1-H 

pOfHF^(?^(N«W'i<'TH»C»pOOb»l7-0pQpCiCJ 

a> 

O0QO0OGO000O«GOQOOCCO0OaO0O000OO00O0OQO 

eSQOcoaoeooocoxccQOcoooMcosooocCQOcoQO 

Pp7i7iC^<NCp00"TH"^>p»0^«3t>.t-00000iO 

oar* 

1 

1 

.   1 

00 

CO  CO  00  CO  00  00  00  oo  co  co  oo  oo  oo  co  oo  oo  co  oo  oo  oo 

COOOOOOOOOOOCOOOCOQOCOCOOOCOCOQOOOOOCOQO 
Ppf7H»H<N(NMM'TH7*>.'^»p0^t^b-(X)«)CiCS 

!( 

1 

fc- 

C5C5CiC5050>OiCiC50S050CiCaCiCiCiOSCSCS 
eq  t^  <M  »^  (M  I'-  (M  b-  <M  b-  C<l  l^  5^1  b-  C^  I^  C^  b-  <M  b- 

r4» 

■ 

II 

o 

lO  U3  »0  lO  lO  U5  U3  >0  »!0  lO  »0  >!0  >-0  O  O  >3  »i5  >0  >'5  >C5 
(N  t*  C^  b-  (M  t-  (M  t*  (M  fc^  Cq  l>  <N  r^  (M  l^  <M  »^  <M  t^ 

Opi-HfH<NOlOOOp'TH"^»p4jtOWb-b-QpcpCip 

»o 

OJb-(Nb-<Mb-Cqi^<Mt*C<lb-<Mb-C^b-(Mb-C<lb-. 

pp7*7H(N0^M00'^'^»0>pOOb-«^0p0005p 

CO 

l>b-t^t«-t*b-b-t^t^t^t*t^t^t*t^b-b-b-»^b- 

i-HtOi— tO<— tCOi— ICOi-hCCi— iCOi-HOi—lOfHCOf-fCO 

• 
O 

• 

I-H 

II 

s> 

a 
m 

oocooooocococooooooococooocoooooooooooco 

»— lOrHCOi— (CO— «?0»— iCO-^?0>— <?Oi— tCO»— leOi— ICO 
ppi7H»7HC<lNC0Cp'^'Tt<ip»p^pb-b-QpQpC5O> 

cq 

OOOOOOQOOOQOQOaOQOOOQOaOOOOOaOOOOOOOOOQO 
O  O  O  »0  O  >n  O  »0  O  >n  O  »!0  O  O  O  »0  O  '.'5  o  »o 
Ppf;^i7i<NO5e00p'TH"^>pipp^b-b-Qp0pCiO» 

I-H 

ppt7^fHOil<N«WHH';|»<»p»ppOb-I^OOQpOaO» 

o 

V 

.  I'O        »0        >a        lO        UO        i«        lO        lO        lO        »o 

:Oi-lr-lG<^<M00e0'*-<*<»ii>0O«0b-b<.Q0Q00i0i 

•s3m 

■ 

^IIJUS 

Oi-^G»500'^»0«Ob-000>Oi-t(NOO'^lOOt*OOCi 

TABLES. 
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Na  13. 


Decimaxs  of  a  Pebpetxhtt. 


At  Four  per  Gent 

At  Four-ftxid-»-half 
per  Cent. 

At  Fiye  per  Cent 

Years. 

Years.      1 

Years. 

25  = 

Perpetuity. 

22-22,  &a=   Perpetuity. 

20= 

Perpetuity. 

24 

•96 

22 

•989 

19 

•95 

23 

•92 

21 

•945 

18 

•9 

22 

•88 

20 

•8999 

17 

•85 

21 

•84 

19 

•856 

16 

•8 

20 

•80 

18 

•81 

15 

•75 

19 

•76 

17 

•766 

14 

•7 

18 

•72 

16 

•720 

13 

•65 

17 

•68 

15 

•676 

12 

•6 

16 

•64 

14 

•630 

11 

•55 

15 

•6 

13 

•585 

10 

•5 

14 

•56 

12 

•540 

9 

•45 

13 

•52 

11 

•495 

8 

•4 

12 

•48 

10 

•4499 

7 

•35 

11 

•44 

9 

•406 

6 

•3 

10 

•40 

8 

•360 

5 

•25 

9 

•36 

7 

•316 

4 

•2 

8 

•32 

6 

•270 

3 

•15 

7 

•28 

5 

•225 

2 

•1 

6 

•24 

4 

•180 

1 

•05 

5 

•2 

3 

•135 

4 

•16 

2 

•09 

3 

•12 

1 

•045 

2 

•08 

1 

•04 

The  deciinals  of  a  year  are  not  added,  as  they  can  be  readily  ob- 
tained fiom  l^e  above  table  by  prefixing  a  cipher  for  the  first  place 
of  decimals,  two  for  tiie  second,  &c.,  or  placing  the  value  accordingly. 
Example  :  Required  value  of  *9  and  of  '07  of  a  year  at  4  per  cent. 
The  value  pf  nine  years,  with  the  cipher,  being  -036,  will  give  the 
value  of  '9  ;  and  for  -07,  the  value  of  seven  years,  with  two  ciphers, 
or  •0028,  will  be  l^e  value.  If  *97  were  required,  the  two  values 
must  be  added,  and  will  be  *0388. 


I  I 
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APPENDIX  C. 


No.  14. 
Squabe  Msasubs. 


CoMTENTS— Inches  in  Fsbt. 

(h) 

DeCIMATiH 

OF  A  Foot. 

No.  OF  Yards  and 
Feet  in  Perches. 

NO. 

9 
8 
7 
6 
6 
4 
3 
2 
1 

CM 

XM 

3 
2 

M 

2 

C 

1 

X 

•1 

■  •  • 

•  •  • 

•  •  « 

•  •  • 

•  •  • 

•  •  • 

•  •  • 

•2 

U 

D. 

inches. 

p. 

1 
2 
3 
4 
6 
6 
7 
8 
9 

yds. 

VBET. 

6250-5 
6666- 
4861-5 
4167- 
3472-6 
2778- 
2083-5 
1389- 
694-6 

-2 
-3 

-9 
•8 
•7 
•6 
-5 
•4 
-3 
-2 
•1 

129-6 
116-2 
100-8 
86-4 
72- 
67-6 
43-2 
28-8 
14-4 

30J 
60^ 
90} 

121 

161 J 

18H 
211} 

242 

272i 

272} 
544^ 
816} 
1089 
1361} 
1633^ 
1905} 
2178 
2450} 

(d) 

Contents  of  Yards,  in  Aokes 

AND  Decimals  of  an  Acre. 

Value  of  Decimals  of  an 
Acre. 

NO. 

9 

8 
7 
6 
5 
4 
3 
2 
1 

CM 

XM 

2 

■  ■  • 

•  •  • 

•  •  • 

•  •  • 

1 

•  •  • 

•  •  • 

•  •  • 

M 

1 

•  •  • 
«  •  • 

•  •  • 
■  •  ■ 

•1 

•  •  • 

•  •  • 

•  »  • 

c 
•1 

•  •  • 

•  •  • 

•  •  • 

•  •  • 

•2 

•  •  • 

•  •  • 

•  •  • 

D. 

•9 
•8 
-7 
•6 
-5 
•4 
•3 
•2 
•1 

R.     F. 

D. 

•09 
-08 
•07 
•06 
-05 
•04 
-03 
•02 
•01 

p.        yds. 

186-9504 

166-2891 

144-6280 

123-9668 

103-3066 

82-6446 

61-9833 

41-3222 

20-6611 

3    24 
3      8 
2    32 
2     16 
2 

1     24 

1       8 

32 

16 

14     12-1 
12     24-2 
11       5-7 
9     18-1 
8       0- 
6     12-1 
4     24-2 
3       6- 
1     18-1 

SOJ  yards  =  1  peroh. 

TABLES. 
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No.  15. 
Squares  with  Side  11  to  170. 


Side 
11 

Square 

Side 
43 

Square 

Side 
75 

Square 

Side 

Square 

Side 

Square 

121 

1,849 

5,625 

107 

11,449 

139 

19,321 

12 

144 

44 

1,936 

76 

5,776 

108 

11,664 

140 

19,600 

13 

169 

45 

2,025 

77 

5,929 

109 

11,881 

141 

19,881 

14 

196 

46 

2,116 

78 

6,084 

110 

12,100 

142 

20,164 

16 

225 

47 

2,209 

79 

6,241 

111 

12,321 

143 

20,449 

16 

256 

48 

2,304 

80 

6,400 

112 

12,544 

144 

20,736 

17 

289 

49 

2,401 

81 

6,561 

113 

12,769 

146 

21,025 

18 

324 

50 

2,500 

82 

6,724 

114 

12,996 

146 

21,316 

19 

361 

51 

2,601 

83 

6,889 

115 

13,225 

147 

21,609 

20 

400 

52 

2,704 

84 

7,056 

116 

13,456 

148 

21,904 

21 

441 

53 

2,809 

85 

7,225 

117 

13,689 

149 

22,201 

22 

484 

54 

2,916 

86 

7,396 

118 

13,924 

150 

22,500 

23 

529 

55 

3,025 

87 

7,569 

119 

14,161 

161 

22,801 

24 

576 

56 

3,136 

88 

7,744 

120 

14,400 

152 

23,104 

25 

625 

57 

3,249 

89 

7,921 

121 

14,641 

153 

23,409 

26 

676 

58 

3,364 

90 

8,100 

122 

14,884 

154 

23,716 

27 

729 

59 

3,481 

91 

8,281 

123 

15,129 

155 

24,025 

28 

784 

60 

3,600 

92 

8,464 

124 

15,376 

156 

24,336 

29 

841 

61 

3,721 

93 

8,649 

125 

15,625 

167 

24,649 

30 

900 

62 

3,844 

94 

8,836 

126 

15,876 

158 

24,964 

31 

961 

63 

3,969 

95 

9,025 

127 

16,129 

159 

25,281 

32 

1,024 

64 

4,096 

96 

9,216 

128 

16,384 

160 

25,600 

33 

1,089 

65 

4,225 

97 

9,409 

129 

16,641 

161 

25,921 

34 

1,156 

66 

4,356 

98 

9,604 

130 

16,900 

162 

26,244 

35 

1,225 

67 

4,489 

99 

9,801 

131 

17,161 

163 

26,569 

36 

1,296 

68 

4,624 

100 

10,000 

132 

17,424 

164 

26,896 

37 

1,369 

69 

4,761 

101 

10,201 

133 

17,689 

165 

27,225 

38 

1,444 

70 

4,900 

102 

10,404 

134 

17,956 

166 

27,556 

39 

1,521 

71 

5,041 

103 

10,609 

135 

18,225 

167 

27,889 

40 

1,600 

72 

5,184 

104 

10,816 

136 

18,496 

168 

28,224 

41 

1,681 

73 

5,329 

105 

11,025 

137 

18,769 

169 

28,561 

42 

1,764 

74 

5,476 

106 

11,236 

138 

19,044 

170 

28,900 

I  I  2 
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No.  16. 
CiBCULAB  Abbas. 


(a)  Bt  Diametxb. 

(b)   By  CntOtTMFERBNCE. 

Diain. 

Area. 

Diam. 

Area. 

Cir. 

Area. 

Cir. 

Area. 

1 

0-7854 

21 

846-8606 

80 

71-6220 

50 

198-95 

2 

3-1416 

22 

3801327 

81 

76-47638 

61 

206-98758 

8 

7-06858 

23 

415-4756 

32 

81-48992 

62 

216-18432 

4 

12-56637 

24 

4528893 

33 

86-76262 

63 

223*64022 

6 

19-63495 

25 

500-7404 

34 

91*99448 

54 

232-05628 

6 

28-27433 

26 

530 -9291 

35 

97-4855 

65 

240-72950 

7 

38-48456 

27 

572-55526. 

86 

103-18568 

66 

249-66288 

8 

50-26548 

28 

615 -75216 

37 

108-94502 

67 

268-65642 

9 

63-61725 

29 

660-51985 

38 

114-91352 

68 

267-70712 

10 

78-5398 

30 

706-85834 

89 

121-04118 

69 

277-01798 

11 

95-08817 

31 

754-76763 

40 

127-328 

60 

286-488 

12 

113-097335 

32 

804-24771 

41 

183-77398 

61 

29611718 

13 

132-73229 

33 

855-2986 

42 

140-37912 

62 

305-90652 

14 

153-938 

34 

907-92027 

43 

147-14342 

63 

315-85302 

15 

176-71458 

35 

96211275 

44 

154-06688 

64 

325-95968 

16 

201-06193 

36 

1017-87601 

45 

1611495 

65 

336-2256 

17 

226-98 

37 

1075-21 

46 

168-37128 

66 

846-65018 

18 

264-469 

38 

113411494 

47 

175-79222 

67 

357-28462 

19 

283-5287 

39 

1194-5906 

48 

183-35232 

68 

367-97792 

20 

814-15926 

40 

1256-637 

49 

191-07158 

69 

378-88038 

No.  17. 
Squabes  and  Cibgulab  Abe  as,  with  Side  akdDiambteb  bqvaij. 


Contents 
of  Sqnare. 

Circle. 

Figs,  and  Degls. 

Ex.— A  square  contains  1624  inches. 

iOOO  (1  M)   =  785-4 
600  (6  C)     =  471-24 
20  (2  X)    =    15-708 
4  (U)       =      8-1416 

M 

4 

c 
3 

2 

X 

2 

i' 

u 

1 

•i 

9 
8 
7 
6 
6 
4 
3 
2 
1 

7-0686 
6-2882 
6-4978 
4-7124 
3-9270 
8-1416 
2-3562 
1-5708 
•7864 

Circle  contains 1275  -4896 
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No.  18. 
Fob  Mbasubing  Timbeb. 


^1 


Ft 

•250 

-272 

•294 

•317 

•340 

-364 

•390 

•417 

•444 

•472 

•501 

•531 


So 


Ft 

•662 

•594 

•626 

•659 

•694 

•730 

•766 

•803 

•840 

■878 

•918 

•959 


Ft. 
1000 
1-042 
1-085 
1-129 
1-174 
1-219 
1-265 
1-313 
1-361 
1-410 
1-460 
1-511 


OS  2i 

SO 


Ft. 
1-562 
1-615 
1-668 
1-722 
1-777 
1-833 
1-890 
1-948 
2-006 
2-066 
2-126 
2-187 


3o 


In. 

18 

18J 

19 

19^ 

20 

20i 

21 

21i 

22 

22^ 

23 

23^ 


5 


Ft 
2-250 
2-876 
2-506 
2-640 
2-777 
2-917 
3-062 
3-209 
3-362 
3-516 
3-673 
3-835 


1^ 

MP 


In. 

24 

24i 

25 

25} 

26 

26| 

27 

27} 

28 

28} 

29 

29} 


Ft 
4-000 
4-168 
4-840 
4-516 
4-694 
4-876 
5-062 
5-252 
5-444 
5-640 
5-840 
6-044 


No.  19. 

Cubic  Measubes. 


(a)  Contents  of  Inches 
in  Gallons. 

(5)  Dec.  of 
a  Gallon. 

1  gallon  =  277-274  inches. 
1  ditto    =  lOlbs.  avoirdnpois. 
8  ditto    =  1  bushel. 

(c)  Contents  of  Inches  in 
Feet 

d 

9 
8 
7 
6 
5 
4 
3 
2 
1 

ex 

XX 

3 

'2 

•  • 

M 

2 
1 

•  • 

0 

1 
•1 

■  • 

X 

•1 

•2 

u 
•2 

-'3 

D 

-9 
•8 
•7 
-6 
-5 
-4 
-3 
•2 
-1 

Inches. 

• 

0 

CM 

XM 

2 

1 

M 

1 

-i 

c 

•1 

•2 

X 

-2 
•3 

u 
-3 

•4 

8245-9 
2885-2 
2524-6 
2163-9 
1803-3 
1442-6 
1082 
721-3 
360-7 

249-5466 

221-8192 

194  0918 

166-3644 

138-6879 

110-9096 

831822 

55-4548 

27-7274 

9 
8 
7 
6 
5 
4 
3 
2 
1 

620-833 
462-962 
405-092 
347-222 
289-352 
231-481 
173-611 
115-741 
57-870 

(?), 

ie) 

(f) 

Decimals 

DBCimais 

of  a 

Foot 

Contents  of 

• 

0 

(1) 
Feet  = 

(2) 
Imp. 

Feet  in  yards. 

of) 

I  Yard. 

^ 

Imp. 
Bushels. 

Bushels 
=  Feet. 

D. 

•9 

Inches. 

• 

0 

X 

c 

2 

X 

1 

D 

-9 

Feet 

1555-2 

9 

7-011 

11-5524 

9 

338-333 

24-3 

•8 

1382-4 

8 

6-232 

10-2688 

8 

296-296 

•8 

21-6 

•7 

1209-6 

7 

5-453 

8-9852 

7 

259-259 

•7 

18-9 

•6 

1036-8 

6 

4-674 

7-7016 

6 

222-222 

-6 

16-2 

•5 

8640 

5 

3-895 

6-4180 

5 

185-186 

•5 

13-6 

•4 

691-3 

4 

3-116 

6-1344 

4 

148-148 

•4 

10-8 

•3 

518-4 

3 

2-337 

3-8508 

3 

111-111 

•8 

8-1 

•2 

345-6 

2 

1-558 

2-6672 

2 

74-074 

1 

•i 

-2 

6-4 

•1 

172-8 

1 

•779 

1-2836 

1 

37  037 

•1 

2-7 
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No.  20. 
Diagonal  Line  fob  Cask  Gauging. 


Diagonal 
Line 

• 

s 

Diagonal 
liine 

i 

Diagonal 
Tiine 

• 

oa 

a 

Diagonal 
Line 

• 
OB 

a 

in  Inches 

o 

in  inches 

o 

in  inches 

5 

in  inches 

S 

and  decimal 

s 

and  decimal 

73 

and  decimal 

S 

and  decimal 

"3 

parts  of  an 

parts  of  an 

O 

parts  of  an 

O 

parts  of  an 

o 

Inch. 

Inch. 

Inch. 

Inch. 

6-04 

h 

28*21 

51 

35-42 

101 

40*5 

151 

7-61 

1 

28*39 

52 

35-54 

102 

40-59 

152 

9-58 

2 

28-57 

53 

35-65 

103 

40-68 

153 

10-97 

3 

28*75 

54 

35-77 

104 

40*77 

154 

12-07 

4 

28*92 

55 

35*88 

105 

40-86 

155 

13-01 

5 

29*1 

56 

36- 

106 

40-94 

156 

13-82 

6 

29*27 

57 

36-11 

107 

4103 

157 

14*55 

7 

29*44 

58 

36*22 

108 

41*12 

158 

15-21 

8 

29*61 

59 

36*33 

109 

41*2 

159 

15*82 

9 

29-78 

60 

36*44 

110 

41-29 

160 

16-39 

10 

29*94 

61 

36-55 

111 

41*38 

161 

16*92 

11 

80*1 

62 

36-66 

112 

41*46 

162 

17*41 

12 

30*26 

63 

36-77 

113 

41*55 

163 

17*88 

13 

30*42 

64 

36*88 

114 

41*63 

164 

18*83 

14 

30*58 

65 

86-99 

115 

41*72 

165 

18*76 

15 

30*74 

66 

37*09 

116 

41-8 

166 

19*17 

16 

30*89 

67 

87*2 

117 

41-88 

167 

19*56 

17 

31-04 

68 

37*3 

118 

41-97 

168 

19*93 

18 

31*2 

69 

37*41 

119 

42*05 

160 

20-3 

19 

31-35 

70 

37-52 

120 

42*14 

170 

20-65 

20 

31*49 

71 

37-62 

121 

42-21 

171 

20*98 

21 

31-64 

72 

37-72 

122 

42*3 

172 

21*31 

22 

31*79 

73 

37*82 

123 

42*38 

173 

21-68 

23 

31-93 

74 

37-93 

124 

42*46 

174 

21*95 

24 

32*08 

75 

38*03 

125 

42*54 

175 

22-24 

25 

82*22 

76 

38*13 

126 

42*62 

176 

22*53 

26 

32*36 

77 

38-23 

127 

42-7 

177 

22*82 

27 

32*5 

78 

38-38 

128 

42-78 

178 

23  1 

28 

32*64 

79 

38-43 

129 

42*87 

179 

23*37 

29 

32*77 

80 

38*53 

130 

42-95 

180 

23-63 

30 

32*91 

81 

38-63 

131 

43-02 

181 

23-89 

81 

33*04 

82 

38*73 

132 

43-1 

182 

24*15 

32 

33*18 

88 

38*83 

133 

43*18 

183 

24-4 

83 

83-31 

84 

38-92 

134 

43*26 

184 

24-64 

34 

33*44 

85 

39*02 

135 

43*34 

185 

24-88 

35 

33*57 

86 

39*11 

136 

43-42 

186 

25-11 

36 

33-7 

87 

89-21 

137 

43-49 

187 

25*34 

87 

38*83 

88 

89*3 

138 

43-57 

188 

25-57 

38 

33*96 

89 

39-4 

139 

43-65 

189 

25-79 

39 

34*08 

90 

89*49 

140 

43-73 

190 

26*01 

40 

34-21 

91 

39*59 

141 

43-8 

191 

26-23 

41 

34*34 

92 

89*68 

142 

43-88 

192 

26*44 

42 

34*46 

93 

39*77 

143 

43-95 

193 

26*65 

43 

84*58 

94 

39*87 

144 

44-03 

194 

26*85 

44 

34*7 

95 

39-96 

145 

44*1 

195 

27*05 

45 

34*83 

96 

40-05 

146 

44*18 

196 

27*25 

46 

34*95 

97 

40*14 

147 

44*26 

197 

27*45 

47 

85*06 

98 

40*28 

148 

44*33 

198 

27*64 

48 

35-19 

99 

40*32 

149 

44*4 

199 

27*83 

49 

35*3 

100 

40*41 

150 

44*48 

SOD 

28-02 

50 
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No.  21. 

fiPEGIFIC  GRAYITIBS. 


Apple  tree,  dry    . .    '798 

Ash,  dry '800 

Beech,  dry '852 

Boxwood    1-030 

— ,  Dutch -912 

Brick  2-000 

Brass,  cast 8*895 

Butter -9423 

Chalk,  British  ....  2*784 

— ,  Spanish    2-790 

Clay 2-160 

Coal 1-250  to  1-308 

Copper    7*700 

— ,  cast    . .  7-788  to  8*788 

Cork    -240 

Earth,  light 1*984 

Ebony     1-290 

Elm    -600  to  -671 

Fat,  beef  . .  *9232  to  9480 

— ,  mutton -9235 

Feldspar 2-500 

Fir    -490  to  -600 

— ,  yellow -657 

Glass,  crown     2*527 

— ,  German  sheet  •  2-583 

— ,  broad    2-721 

—,  plate 2-432 

—,  comn.  bottie  ..  2-724 


Acid,  nitric 1*270 

— ,  muriatic 1*940 

— ,  sulphuric  ....  1840 

Alcohol,  60' *825 

— ,  proof,  51* *923 

— ,  commercial  . .  *837 

Atmospheric  air  .  *00303 

Beer,  pale    1*023 

— ,  brown 1*034 

Carbonic  acid  gas  '00174 

Cyder    1-018 

Ether,  sulphuric  .  *730 

— ,  nitric -908 


SOLIDS. 

Glass,  flint 8*277 

Gold,  pure 19*2587 

— ,  hammered 19*362 

— ,  sovereign 18*769 

—,  trinket     17*647 

Granite,        Aber> 
deen,  bluish 

2-625  to  2-654 

— ,  Cornish    2  062 

— ,  Bretagne  gray  .  2*738 
Gypsum   ..  2*167  to  2-311 

Honey    1456 

Iron,  cast 7*207 

— ,  bar    7*788 

— ,  stone    4*823 

Lard    -948 

Lead,  cast 11*352 

Limestone,  green  .  3 '182 

Litharge 6-300 

Logwood    *913 

Mahogany 1*060 

Mercury,  30  deg. . .  13-619 

— ,  60deg 13-580 

— ,  solid,  40  deg. 

below  Zero    15*632 

Oak 1*1700 

— ,  diy    -925 

Porcelain,  china  . .  2*380 

FLUIDS,  &c. 

Hydrogen  gas -00008 

Milk,  cow's   1-032 

OU,  olive    9-163 

— ,  linseed *940 

— ,  whale   '9233 

Oxygen  gas   *00132 

Spirits  {see  Alcohol). 

Turpentine,  spirits  *870 

Vinegar 1*010 

—,  distilled  1*026 

Water,  distilled  ..  1*000 

— ,  sea 1-026 

— ,  spring 1*0017 


Poplar,  dry •883 

Pumice  stone *915 

Sand 1*520 

Salt    2*130 

Silver,  virgin 10*474 

— ,  hammered     . .  10-511 

— ,  shilling 10-534 

Slate,  clay   2-670 

Soap,  hard,  hot  . .      *990 
— ,  hard,  cold . . . .  1*0216 

— ,  soft,  cold 1-08801 

— ,  silicated, 

hot     1-1884 

cold   1-2263 

Steel 7-840 

— ,  hard    7-816 

Stone  paving  ....    2-416 
— ,  Portland    ....    2-670 

Sugar,  loaf 1*600 

Talc 2*700  to  2*800 

Tallow -942 

Tin,  pure  Cornish    7*291 

— ,  cast     7*291 

Wax  *897 

Willow *585 

Zinc,  pure   7*1908 

— ,    in  its   usual 
state 6'862 


Wine,  Buiigundy  . .     '992 

—,  Bordeaux '994 

— ,     Champagne, 

white -998 

— ,  Claret  -994 

— ,  Canary 1-033 

—,  Constance   1*082 

—,  Madeira   1038 

— ,  Malaga     1*022 

— ,  Port,  red  and 

white "997 

— ,  Sherry '992 

—,  Tokay  1*054 


As  a  cubic  foot  of  water  is  1000  oz.,  and  1*000  is  taken  to  be  the  specific  gravity 
of  water,  so  a  table  of  8i)ecific  gravities  expresses  the  ounces  in  a  cubic  foot  of  each 
of  the  bodies.  At  70  degrees,  the  specific  gravity  of  water  is  *99913 ;  at  38  degrees, 
1*00113  ;  at  54  degrees,  1*00064  ;  and  at  62  degrees,  1000.  The  difference  between 
62  and  39  degrees,  in  a  gallon  of  277*274  inches,  is  one-third  of  a  cubic  inch. 
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No.  22. 
MiSCELLANBOUS  WEIGHTS  AND  MsASUBEa 


ApotJieearies'  WeiglU, 
20  grains  make  1  scruple. 

3  scruples 1  dram. 

8  drams 1  ounce. 

Bread. 
2  pounds ^-quartern  loaf. 

4  pounds  ....  1  quartern  loaf. 

Bricks. 

500 1  load. 

Candles. 
120  pounds  ....  1  barrel. 
Cheese  and  Butter, 
8  pounds  ....  1  nail. 

82  cloves    1  wey  (Essex). 

42  cloves    1  wey  (Suffolk). 

56  pounds  ....  1  firkin. 
224  pounds  ....  1  barrel. 

Cloth. 
2^  inches    1  nail. 

4  nails 1  quarter. 

5  quarters   . .  1  flemish  ell. 

4  quarters   . .  1  yard. 

6  quarters   . .  1  English  elL 
6  quarters    . .  1  French  ell. 

CoaU. 
88  pounds  ....  1  bushel. 
8168  pounds  ....  1  chaldron. 
224  pounds  ....  1  sack. 

10  sacks 1  ton. 

Com. 
5 bushels  ....  1  load. 
40  bushels  ....  1  cart. 
60  pounds  ....  1  bushel  of  wheat. 
52  pounds  ....  1  bushel  of  rye. 
47  pounds  ....  1  bushel  of  barlqjr. 
88  pounds  ....  1  bushel  of  oats. 

Flowr. 
14  pounds  ....  1  peck. 
56  pounds  ....  1  bushel. 
280  pounds  ....  1  sack. 

5  bushels  ....  1  sack. 

GUiss. 
120  pounds  ....  1  seam. 
Hay  (new). 
60  pounds  ....  1  truss. 
Hay  (old). 
56  pounds  ....  1  truss. 
86  trusses    ...  1  load. 

Hops. 
112  pounds  ....  1  packet  (Surrey  and 

Sussex! 
250  pounds  ....  1  bag  (Kent). 
Meat. 

8  pounds 1  stone. 

Oatmeal. 

200  pounds 1  barrel. 

Oil  (train). 
0  pounds  6  ounces,  1  gallon. 


0a(8wee(j. 
236  pounds  make  1  tun. 
Paper. 

20  sheets 1  quire,  outsides. 

24  sheets 1  quire,  insides. 

20  quires 1  ream. 

21^  quires  ....  1  printer's  ream. 

2  reams 1  bundle. 

10  reams 1  bale. 

Parchment. 

60  skins 1  roll. 

Potatoes. 
200  pounds  ....  1  barrel. 

Eaisins. 
112 pounds  ....  1  barrel. 

Rice. 
168  pounds  ....  1  barrel. 

Salt. 
14 pounds  ....  Ipeck. 

56  pounds  ....  1  ouaheL 
42  bushels  ....  1  ton. 

Soap. 
64  pounds  or 

8  gallons . .  1  firkin. 
256  pounds  ....  1  barrel. 

Straw. 
36  pounds  ....  1  truss. 

Tea. 
48  lbs.  (about)   1  chest. 
Tiles. 

1000 lload. 

Toibacoo. 
2  to  8  cwt.   . .  1  barreL 
Water. 
1000  ounces   ....  1  cubic  foot. 

Wine. 
138  gallons  ....  1  pipe  of  Fort. 
140  gallons  ....  1  do.  of  Lisbon. 
110  gallons  ....  1  do.  of  Madeira. 
120  gallons  ....  1  do.  Teneriffe. 

57  gallons  ....  1  hhd.  of  Claret 
36  gallons  ....  1  awm  of  Hock. 
63  gallons  ....  1  hhd.  of  Sherry. 

180  gallons  ....  1  butt  of  Sherry. 
Wood. 

1000  billets 1  cord. 

10  cwt.    1  cord. 

108  feet 1  stack. 

128  feet 1  cord. 

Wool 
7 pounds  ....  1  clove. 

2  cloves 1  stone. 

2  stones    ....  1  tod. 

6^  tods 1  w«v. 

2  weys Isack. 

12  sacks,  or 
4368  pounds  ....  1  last. 
240  pounds  ....  1  pack. 


TABLES. 


489 


Na  23. 

Showing  the  Income  of  Purchase:  of  Leaseholds  and 
Annuities  fob  Yeabs  cebtain. 


Years 
to 
con- 
tinue. 

Yearly 

In- 
come 

for 
each 
£100 
paid. 

Interest 
per  Cent. 

for  the 
Time  and 
Capital  re- 
placed at 
4  per  Cent 

Per- 
petuity 
of  equal 
value  (4 
per  Cent.). 

Yean 
to 
con- 
tinue. 

Tearly 

In- 
come 

for 
each 
£100 
paid. 

Interest 
per  Cent, 
for  the 
Time,  and 
Capital  re- 
placed at 
4  per  Cent. 

Per- 
petuity 
of  equal 
value  (4 
per  Cent.). 

£ 

£  8.    d. 

£  9,     d. 

£ 

£  8.     d. 

£  8.    d. 

/13 

4  13    5 

4     4     4 

(  « 

4  19     0 

4  15     0 

U 

5  13    5 

4  10  10 

7 

5  19     0 

5  10  10 

10 

.^15 

6  13    5 

4  17    4 

40 

\    8 

6  19    0 

6     6     8 

)16 

7  13    5 

5     3  10 

1    9 

7  19    0 

7     2     6 

U7 

8  13    5 

5  10    4 

UO 

8  19    0 

7  18     4 

/lO 

5    0    0 

4    8  11 

(  6 

4     3    6 

4     2  11 

Pl 

6    0    0 

4  17    9 

I    « 

5     3    6 

4  19    6 

15 

^12 

7    0    0 

5     6     8 

46 

<    7 

6     3     6 

6  16     1 

)13 

8    0    0 

5  15     7 

i    8 

7     3     6 

6  12    8 

U4 

9    0    0 

6     4     6 

(.  9 

8    3    6 

7     9     3 

(   9 

6  12  10 

4  17  10 

(  ^ 

4    7    2 

4     6     2 

10 

6  12  10 

5    8    9 

\  » 

5     7    2 

5    3    4 

20 

^11 

7  12  10 

5  19    7 

60 

<   7 

6    7    2 

6     0    6 

)12 

8  12  10 

6  10    6 

)   8 

7    7    2 

6  17    9 

1 13 

9  12  10 

7    14 

(9 

8    7    2 

7  14  11 

(   8 

6  13     0 

5    0    0 

C  6 

4    9    6 

4    8    5 

9 

6  13    0 

5  12    6 

1  6 

5    9    6 

5     6     0 

25 

^10 

7  13     0 

6    5    0 

66 

-;  7 

6    9    6 

6    3    8 

)11 

8  13    0 

6  17    6 

)  8 

7    9    6 

7    14 

U2 

9  13    0 

7  10    0 

(9 

8    9    6 

7  19    0 

( 7 

5    4    4 

4  16  11 

( 6 

4  11     7 

4  10    5 

8 

6    4    4 

5  10    9 

^ 

5  11     7 

5     8    6 

80 

<  » 

7    4    4 

6    4    7 

60 

\  7 

6  11     7 

6     6     8 

)io 

8    4    4 

6  18    5 

\    8 

7  11     7 

7    4     9 

Ui 

9    4    4 

7  12    3 

(   9 

8  11     7 

8    2  10 

(  6 

4  12    8 

4  10    0 

7 

5  12    8 

5    4  11 

35 

]s 

6  12    8 

7  12    8 

5  19  10 

6  14  10 

UO      8  12     8 

7     9     9 
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No.  24. 
Leaseholds  and  Annuities  fob  Yeabs  cebtain,  equal  in 

VALUE  TO  A  PEBPETUITY  OP   £4. 


Years. 

Net  Income. 

Years. 

Net  Income. 

10 

12    6    7 

40 

£    s.    cU 

5     1    Oi 

15 

9    0    0 

45 

4  16    6i 

20 

7    7    2 

50 

4  12  lOJ 

26 

6    8    Oi 

55 

4  10    54 

30 

5  15    8 

60 

4     8    5 

35 

5     7    2 

No.  25. 
Pbices  at  which  Stock  paying  Dividends  fbom  3  to  6  peb 

CENT.  PEB  ANNUM  WILL  PAY  InTEBEST  FBOM  Sj  TO  6  PEB  CENT. 


^1 

3i 

3 

3i 

3i 

4 

H 

5 

6 

92-308 

100-0 

107-692 

123-076 

138-459 

153-846 

184-616 

3i 

85-715 

92-857 

100-0 

114-286 

128-572 

142-857 

171-428 

3J 

80-0 

86-667 

93-333 

106-667 

1200 

133-333 

160-0 

4 

75-0 

81-250 

87-500 

100-0 

112-500 

125-0 

150-0 

H 

70-589 

76-471 

82-353 

94-118 

106-882 

117-647 

141-176 

4i 

66-667 

72-222 

77-778 

88-889 

100-0 

111-111 

133-333 

« 

63*158 

68-421 

73-684 

84-210 

94-734 

105-263 

126-316 

5 

600 

66-0 

70-0 

80-0 

90-0 

100-0 

120-0 

6i 

54-547 

59-091 

63-636 

72-727 

81-818 

90-009 

109-091 

6 

50-0 

54-167 

58-333 

66-667 

75-0 

83-333 

100-0 
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JONDITIONS  OF  A  LETTING  BY  AUCTION  AT  A  GROUND 
RENT ;   THE  LESSEE  TO  BUILD  UPON  THE  PREMISES. 

1.  The  biddings  shall  be  of  a  net  annual  rent  for  a  lease  for  a 
term  of  years  from  the  day  of  >  IB  ,  at  the  rent  of  a 
peppercorn  nntil  next,  and  afterwards  at  a  yearly  rent  equal  in 
amount  to  the  amount  at  which  such  highest  bidder  shall  be  declared 
entitled  to  the  lease. 

2.  No  bidder  shall  advance  a  less  sum  of  yearly  rent  at  any  bidding 
than  shall  be  named  by  the  auctioneer  at  tiie  time  of  putting  up  the 
property  ;  and  no  bidding  shall  be  retracted.  If  any  dispute  arise 
respecting  a  bidding,  the  property  shall  be  put  up  again  and  re-let. 
The  lessor  reserves  the  right  to  bid  by  himself  or  his  agents. 

3.  The  person  declared  entitled  to  a  lease  of  the  property  (herein- 
after called  the  lessee),  shall  immediately  thereupon  sign  the  sub- 
joined agreement,  and  shall  pay  to  the  auctioneer,  as  a  deposit,  a 
sum  equal  in  amount  to  the  amount  of  one  year  of  the  yearly  rent 
at  which  he  shall  have  been  declared  entitled  to  the  lease,  and  such 
payment  shall,  subject  to  these  conditions,  be  taken  to  discharge  the 
lessee  from  the  payment  of  the  rent  under  the  lease  to  the  day 
of         ,  18    . 

4.  An  abstract  of  the  lessor's  title  may  be  perused  prior  to  the  time 
of  letting  at  the  office  of  the  lessor's  solicitor,  and  the  lessee  shall,  at 
any  time  after  the  letting,  at  his  own  expense,  be  entitled  to  have  a 
copy  of  such  abstract  delivered  to  him  ;  and  the  expenses  both  of 
the  lessor  and  lessee,  of  and  attending  the  investigation  of  the  title, 
and  of  all  attested  or  other  copies  of  deeds,  wills  and  other  documents, 
and  of  all  deeds  of  covenant  for  production  of  deeds  and  of  all  cer- 
tificates and  evidences  of  title  shall  be  borne  and  paid  by  the  lessee. 

5.  The  plan  shall  be  taken  as  part  of  the  particulars.  The  pro- 
I)erty  is  believed  to  be  correctly  described  as  to  quantity  and  other- 
wise, and  is  let  subject  to  all  existing  rights  of  way,  drainage  and 
watercourse,  and  other  easements  (if  any)  subsisting  thereon,  and  as 
the  property  is  open  to  view,  no  error  of  description  or  misstatement 
in  the  particular  or  plan  shall  annul  the  letting  or  entitle  the  lessee 
to  compensation. 

6.  The  lessee  shall  within  six  weeks  submit  to  the  lessor,  or  to  an 
architect  or  surveyor  to  be  nominated  by  the  lessor,  for  approval, 
the  plans,  elevations,  sections,  specification  and  particulars  of  the 
building  which  the  lessee  proposes  to  erect  on  the  property,  and  the 
lessee  shall  submit  to  any  mocUficatioDS  or  alterations  in  or  additions 
to  the  said  plans,  elevations,  sections,  specification  and  particulars, 
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or  any  of  them,  which  the  lessor  or  snch  architect  or  surveyor  shall 
in  his  discretion  deem  fit ;  and  a  copy  of  such  plans,  elevations,  sec- 
tions, specification  and  particulars,  when  approved,  shall  be  signed 
by  the  lessee,  and  shall  be  deposited  with  the  lessor,  and  be  binding 
upon  the  lessor  and  the  lessee. 

7.  The  lessee  shall  erect  on  the  property,  and  completely  finish,  fit 
for  occupation  and  use,  one  or  more  building  or  buildings,  which 
shall  be  built  in  a  substantial  and  workmanlike  manner,  with  good, 
new  and  proper  materials,  and  shall  be  erected  and  completely 
finished  with  all  necessary  fixtures,  drains  and  conveniences,  in 
accordance  with  the  plans,  elevations,  sections,  specification  and 
particulars  deposited  as  aforesaid,  and  to  the  satisfaction  in  all  re- 
spects of  the  lessor,  or  his  architect  or  surveyor,  and  in  x)a.rticalar  the 
footings  of  all  walls  shall  be  carried  down  to  such  depth  as  the  said 
architect  or  surveyor  shall  require,  and  a  concrete  bottom  of  such 
quality,  depth  and  breadth  as  shall  be  required  by  him  shall  be 
formed  under  the  said  footings,  and  the  lessee  shall  in  all  respects 
conform  to  the  provisions  of  the  Building  Acts.  The  lessee  shall 
indemnify  the  lessor  against  all  proceedings  and  exx>enses  with 
reference  to  party  walls  and  party  structures,  and  shaU  adopt  any 
agreement  made  by  the  lessor  for  the  building  or  re-instating  party 
walls. 

8.  The  lessee  may,  at  the  expiration  of  seven  days  after  the  letting 
shall  have  been  confirmed  as  hereinafter  mentioned,  enter  upon  the 
property,  and  shall  cover  in  his  buildings  by  the  day  of 

18    ,  and  shall  completely  finish  the  same  fit  for  occupation  and  use 
by  the  day  of         ,  18    . 

9.  The  lessor  and  his  architect  or  surveyor  for  the  time  being  may 
at  all  times  enter  upon  the  property  to  view  and  survey  the  works 
hereby  agreed  to  be  executed  and  the  materials  to  be  therein  used. 

10.  If  the  building  or  buildings  shall  be  erected  and  covered  in  by 
the  lessee  in  the  manner  and  to  the  extent  hereinbefore  stipulated, 
and  according  to  the  aforesaid  plans,  elevations,  sections,  specifica- 
tion and  particulars  by  the  day  of  ,  18  ,  the  lessor  will 
demise  the  property  with  the  buildings  thereon  to  the  lessee  for  the 
term  of  years  from  the  day  of  » 18  ,  at  the  rent  of  a 
peppercorn  until  the  day  of  >  18  >  and  afterwards  at  a 
yearly  rent  equal  in  amount  to  the  amount  at  which  the  lessee  shall 
be  entitled  to  the  lease,  such  yearly  rent  to  be  payable  by  equal 
quarterly  payments  on  the  usual  quarter  days,  without  any  deduc- 
tion whatever. 

11.  The  lease  shall  contain  all  such  covenants  and  conditions, 
stipulations  and  agreements  as  are  contained  in  the  draft  form  of  a 
building  lease  which  will  be  produced  at  the  time  of  letting  and 
may  be  inspected  in  the  meantime  at  the  office  of  the  lessor's 
solicitor. 

12.  The  lessee  shall  accept  such  lease  and  execute  and  deliver  to 
the  lessor  a  counterpart  thereof.  The  lease  and  counterpart  shall 
be  prepared  by  the  lessor's  solicitor,  and  the  expenses  of  the  prepara- 
tion, engrossment  and  execution  thereof  shall  be  borne  by  the  lessee. 
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13.  If  the  lease  shall  be  granted  prior  to  the  completion  of  the 
building  and  full  performance  of  the  works  herein  specified,  the 
agreement  shall  remain  in  full  force  and  be  binding  upon  the  lessee 
until  the  same  works  shall  be  fully  performed. 

14.  In  case  the  lessee  shall  not  cover  in  the  said  buildings,  or  shall 
not  completely  finish  the  same  fit  for  occupation  and  use,  with  all 
necessary  fixtures,  drains  and  conveniences  thereto,  within  the  re- 
spective times  hereinbefore  mentioned  (and  in  this  resi>ect  time 
shall  be  of  the  essence  of  the  contract),  or  if  the  lessee  shall  neglect 
or  refuse  to  accept  the  lease  and  execute  a  counterpart  thereof  and 
pay  the  reasonable  charges  for  preparing,  engrossing  and  executing 
the  same  within  one  calendar  montii  next  after  he  shall  be  requested 
so  to  do,  or  if  the  lessee  shall  make  default  in  the  observance  or 
performance  of  any  stipulation  or  agreement  hereinbefore  contained 
on  his  part  to  be  observed  or  performed,  the  lessor  may  immediately 
thereupon  re-enter  upon  and  take  possession  of  the  property  and  any 
buildings  and  materials  thereon  for  his  own  use  and  benefit  and  re- 
let the  same,  as  if  the  contract  with  the  lessee  had  never  been  made, 
but  without  prejudice  to  the  right  of  the  lessor  to  recover  any 
arrears  of  rent  or  any  other  sums  payable  by  the  lessee  under  these 
conditions,  and  without  prejudice  to  all  other  rights  and  remedies 
which  the  lessor  might  otherwise  have  for  breach  of  these  condi- 
tions or  any  of  them. 

'15.  If  the  lessor  shall  on  inquiry  or  of  his  own  knowledge  be 
satisfied  that  the  lessee  is  ineligible  as  a  tenant,  the  lessor  may 
within  seven  days  after  the  letting,  by  notice  in  writing,  to  be  given 
to  the  lessee  or  his  solicitor,  or  left  at  the  last  known  place  of  resi- 
dence or  business  of  the  lessee,  vacate  the  contract,  and  the  lessee 
shall  thereupon  be  entitled  to  receive  his  deposit,  but  without 
interest,  costs  or  compensation  ;  and  in  the  event  of  no  such  notice 
being  given,  the  lessor  shall,  after  seven  days  from  the  letting,  be 
entitied  to  receive  the  deposit  aforesaid  from  the  auctioneers.] 


T?ie  Agreement  referred  to  in  the  ConditioM  of  Letting. 

We,  (hereinafter  called  the  lessor),    and 

(hereinafter  called  the  lessee),  hereby  respectively  declare  as  fol- 
lows : — lliat  the  lessee  was  the  highest  bidder  for,  and  declared 
entitled  to  a  lease  of,  the  property  described  in  the  above  particulars, 
at  the  net  yearly  rent  of  £  ,  after  the  first  year  of  the  term, 

and  that  the  lessee  has  paid  the  sum  of  £  ,  the  amount  of 

one  year  of  the  said  yearly  rent,  to  the  auctioneers,  to  be  held  by 
them  as  a  deposit.  And  the  lessor  and  lessee  hereby  respectively 
ngree  to  abide  by  and  perform  the  above  conditions  of  letting,  so 
far  as  the  same  are  to  be  performed  by  them  respectively  in  respect 
of  the  property. 

Dated  the  day  of  ,18     . 

[Signatures.'] 
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Auctioneers 361 

3.  Costs  and  fees  payable  under  the  Bankruptcy  Act,  1869     .         .     .  362 

4.  Fees  for  appraisements  and  sales  of  goods  taken  in  execution  under 

County  Court  process 364 

5.  Costs  and  charges  on  distresses  for  small  rates  or  rents        .         ,     .  365 

IX.   SALES  BY  'ftlE  COURT. 

1.  Affidavit  as  to  proposed  mode  of  lotting  and  time  and  place  of  sale  .  365 

2.  Affidavit  of  fitness  of  proposed  auctioneer  .  .  .  .  360 
S.  Affidavit  as  to  valuation  and  proposed  reserved  bidding  ,  .  .  ib. 
4,  Chief  clerk's  directions  to  auctioneer  as  to  sale  in  several  lots,  where 

there  are  reserved  biddings        .          .        .        .         .        .        ^  367 
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5.  Note  of  the  reserved  bidding 

6.  Bidding  paper  on  a  lale  in  several  lots    . 

7.  Affidavit  of  result  of  sale  in  several  lots 

8.  Chief  clerk's  certificate  of  result  of  sale  in  several  lots 
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X.  DISTRESSES  FOR  RENT. 

1.  Warrant  to  distrain  in  a  house '.         .     .  372 

2.  Warrant  to  distrain  on  a  farm ib. 

3.  Inventory 373 

4.  Notice  of  distress  of  goods       ........  i5. 

5.  Notice  of  distress  of  growing  crops 374 

6.  Appraisement 375 

7.  Tenant's  consent  to  landlord  or  bailiff  continuing  in  possession  for 

more  than  five  days ib, 

8.  Notice  to  sheriff,  under  8  Ann.  c.  14,  s.  1,  of  rent  being  due  from 

execution  debtor ib. 

9.  Notice  to  high  bailiff  of  county  court,  under  19  &  20  Vict.  c.  108, 

s.  75 376 


[XI.  MISCELLANEOUS  FORMS. 

1.  Bond  for  faithful  service  of  clerk 

2.  Bought  and  sold  notes 

3.  Warranty  of  horse 

4.  Delivery  oixler 

5.  Dock  warrant 

6.  Notice  that  interest  will  be  claimed  upon  a  debt 

7.  Notice  to  pay  rent  to  mortgagee 

8.  Notice  of  equitable  mortgage  by  deposit     . 

9.  Notice  to  repair 

10.  Notice  to  quit,  by  landlord  to  tenant 

11.  Notice  to  quit,  by  tenant  to  landlord 

12.  Notice  of  determination  of  a  lease  for  twenty  one  years  at  the 

piration  of  the  first  seven  years 

13.  Notice  of  tenant's  intention  to  remove  building 

14.  Notice  of  landlord's  election  to  purchase  building 

15.  Notice  of  appointment  of  referee 
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ABSTRACT  OF  TITLE, 

obligation  of  vendor  to  deliver,  94,  97 
preparation  of,  85  n. 
as  to  fixing  time  for  deliveiy  of,  98 
expense  of  verifying,  99,  100 

ACCEPTANCE  OF  GOODS 

under  the  Statute  of  Frauds,  160  ci  scq, 

ACCIDENT  TO  GOODS, 

where  the  property  in  the  good-?  has  passe  I  to  the  purchaser,  184, 186 
where  the  purchaser  has  a  right,  and  has  elected,   to  rescind  the 

contract,  190 
where  the  goods  are  warranted  for  a  limited  period,  108,  204 
in  the  custody  of  an  auctioneer,  231 

ACCIDENT  TO  TITLE-DEEDS,  105 

ACTION, 

by  vendor 

for  specific  performance,  196,  201 
for  purchase-money,  195,  199 
for  damages,  195,  196,  199,  200 
by  purchaser 

for  specific  performance,  203,  204 
for  damages,  202  et  seq. 
'      by  auctioneer,  25,  113,  210,  211 
by  agents  generally,  207  et  seq, 
parties  to,  206 
See  Auctioneer — Commission— Purchaser — Vendor. 
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ADVERTISEMENT, 

of  sale,  generally,  44  u. 

legal  effect  of^  26  n. 

by  the  Court,  240,  241 

under  the  Innkeepers  Act  (1878),  284 

under  the  Pawnbrokers  Act  (1872),  283 

ADVOWSON, 

particulars  of  sale  of,  56 

what  title  must  be  shown  to,  95  n. 

GENT, 

general  duties  of,  24,  26,  282 

for  opposing  parties,  22  n.,  156  n. 

with  ambiguous  instructions,  23 

fraud  of,  34 

one  party  cannot  sign  as,  for  other,  157 

signature  by,  157 

may  sue  and  be  sued  as  principal,  when,  32,  209  et  seq. 

bankruptcy  of,  32 

renunciation  of  agency  by,  32 

liability  of, 

for  exceeding  his  authority,  34 

for  acts  of  those  under  him,  37 

for  negligence  and  incompetence,  35 

to  account,  232 

vfor  goods  entrusted  to  him  for  sale,  Ch.  xiii. 

for  acts  of  his  principal,  210 

upon  implied  warranty  of  authority,  33 
may  set  up  jus  tertii,  when,  34 
not  giving  notice  of  contract  to  principal,  effect  of,  36 
See  AucTiONSRv, — Corpokation— Infakt — Purchase!:. 

AGISTMENT,  147,  267 

AGREEMENT, 

may  be  gathered  from  several  documontb,  157 — 160 
essentials  of,  150 

the  parties,  150,  151 

the  promise,  151 

the  consideration,  151 

the  consent,  152 
what  is,  within  Stamp  Act  (1870),  166  et  seq. 
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AG  RE  EMENT— con/mwed. 

effect  of  want  of  stamp  on,  170 
not  to  bid,  121 
See  Contract— Knock-out  Sales — Signature. 

AGRICULTURAL  HOLDINGS  ACT  (1875),  850  n. 

ALLOTMENT, 

condition  of  sale  as  to,  97 

AMBIGUITY, 

in  agent's  instmctions,  23 

in  particulars  of  sale,  53,  55,  115 

"ANNUAL  FRUIT" 
of  trees,  67 

ANNUITY, 

condition  of  sale  of,  105 

APPORTIONMENT 
of  rent,  94 
of  rent  charge,  xb. 
of  rent  service,  ib. 
of  liabilities  of  leasehold,  ib. 

APPRAISEMENT, 

generally,  40  et  seq. 
under  County  Court  process,  43,  251 
under  distress  for  rent,  279,  280 
stamp,  when  necessary,  39,  40,  251,  280 
charges  for,  41—43,  280 
Sec  Valuation. 

APPRAISER, 

must  have  licence,  88 

licensed  auctioneer  may  act  as,  14,  38 

licensed,  may  act  as  house  agent,  38 

unlicensed,  cannot  sue  for  work  and  labour,  39 

duties  of,  41,  42 

remuneration  of,  41 — 43 

ARBITRATION, 

conditions  of  sale  as  to,  108 
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ARTICLES  OF  ROUP,  88  n. 

ATTESTED  COPIES 

of  deeds,  expense  of,  106 

AUCTION, 

definition  of^  1 
different  forms  of,  2,  3,  9 
mode  of  conducting,  2,  114 
advantages  of,  4,  5 
when  obligatory,  4 

sale  by,  is  within  Statute  of  Frauds,  143 
except  sales  by  the  Court,  143,  244 
See  Dutch  Aitctiox — Mock  Auction. 

AUCTION  DUTY, 

now  abolished,  5,  6 

Acts,  in  relation  to  puffers,  135 

AUCTIONEER, 

definition  of,  1,  7 

difference  between  broker  and,  18  n. 

is  trader  within  Bankruptcy  Act,  1  n. 

who  may  be,  17 

relations  of,  to  Revenue,  7 — 19 

may  sell  his  own  property  by  auction,  20,  128. 

when  agent  for  vendor,  20 

when  for  purchaser,  20 

memorandum  by,  binds  both  parties,  20,  154 

exception,  26  n.,  157 
authority  of,  to  sell,  how  conferred,  20  et  seq. 
authority  of,  to  bind  purchaser,  how  conferred,  23 

may  be  superseded  by  previous  arrangement,  23 
extent  of  agency  of,  on  sales  of  estates,  23 

on  sales  of  goods,  23 
acting  without  authority,  effect  of,  32,  33,  210 
sale  by  private  contract  by,  23  n.,  27,  80,  126,  129 
is  general  agent,  24 

authority  of,  to  pay  off  distress,  24,  113 
property  of,  in  goods  entrusted  to  him  for  sale,  25,  113 
when  justified  in  disregarding  instructions,  25,  141 
delegation  of  authority  by,  29,  37,  114 
should  not  prepare  conditions  of  sale  of  real  estate,  84 
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AUCTIONEER— con^mweei. 

cautioned  against  making  open  contract,  84 

duties  of|  at  sale,  Ch.  vi. 

authority  of,  to  receive  proceeds  of  sale,  26,  27 

duty  of,  to  accept  biddings,  122, 141 

bidding  by,  125,  140  n. 

purchase  by,  125 

liability  of,  to  highest  bidder,  26  n.,  126 

verbal  declarations  of,  at  time  of  sale  25,  44  et  seq. 

warranty  by,  28,  119 

may  contract  in  his  own  name,  when,  25 

may  not  give  credit  to  purchaser,  27,  174 

may  take  cheque,  when,  173 

entry  by,  127 

should  disclose  principal* s  name,  129 

disclosure  of  the  reserved  price  by,  141 

jmyment  of  deposit  to,  128,  171  et  scq, 

liability  of,  to  account,  232,  233 

when  liable  for  unpaid  purchase-money,  234,  235 

remedies  of,  by  way  of  action,  Ch.  x. 

right  of,  to  interplead,  212 

right  of,  to  sue,  on  sale  of  goods,  25,  26  n.,  211 

on  sale  of  land,  25,  26  n. 

when  liable  as  principal,  26,  208 

liability  of,  where  principal  has  no  title,  35 

right  of,  to  commission,  219  et  seq, 
to  indemnity,  35,  219 

responsibility  of,  for  property,  231 

for  sale  proceeds,  232  et  seq. 

right  of  owner  to  recover  goods  from,  232 

negligence  or  incompetence  of,  35,  37,  231 

appointment  of,  on  sales  by  tlie  Court,  240,  241 

often  employed  as  bailiff  to  distrain,  252 

must  not  draw  agreement  under  seal  for  reward,  342  n. 
See  Agent — ^Auctioneer's  Licence — ^Authority  to  sell — Con- 
tract— Deposit — Remuneration. 

AUCTIONEER'S  LICENCE, 
necessity  for,  7,  8 
duty  on,  8 
expiration  of,  8 
renewal  of,  8,  13 
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AUCTIONEER'S  LICENCE— cow/mwed. 
want  of,  effect  on  sale,  9 

on  anctioueer's  right  to  commission,  9 
exemptions  from,  10 — 12,  241 
by  whom  granted,  12 
to  whom  and  how  to  apply  for,  13 
how  far  personal,  14 

includes  appraiser's  and  house  agent's  licences,  14 
but  not  hawker's,  16 
nor  broker's  certificate,  1 7 
sale  of  excisable  goods,  how  far  authorized  by,  14—16 
as  to  production  of,  18 

at  time  of  sale,  18,  113 

AUTHORITY  TO  SELL, 

how  conferred,  20  ct  seq, 
should  be  in  writing,  22 

by  auction,  does  not  authorize  sole  by  private  contract,  27 
revocability  of,  30  et  aeq. 
See  AucTiONEEB. 

AWARD  STAMP, 

when  necessary,  41  n. 

BAILIFF.    See  Distress  fob  Rent, 

BANKRUPTCY, 

act  of,  what  is,  124 

of  principal,  31 

of  agent,  31 

of  auctioneer,  229 

of  purchaser,  109,  201,  400  u. 

trustee  in,  acting  as  auctioneer,  227  n.    ^ 

bidding  by  person  served  with  petition  in,  12    n. 

purchase  by  trustee  in,  125  n. 

effect  of,  on  contract,  124,  1 89 

auctioneer's  remuneration  for  sale  under  220 

BARKERS,  3  n. 
"BEER  HOUSE,"  62 

"BEER  SHOP,"  61 

BIDDING  PAPERS,  120,  243,  244 
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BIDDINGS, 

conditions  of  sale  as  to,  90,  132 
may  be  reaeiTed,  132  n. 
reservation  of,  must  bo  express,  136 
how  made,  119,  120 
as  to  writing  down,  120 
duty  of  auctioneer  to  accept,  122 
retraction  of,  30,  126 
by  auctioneer,  125,  140  n. 
by  vendor  or  his  agent,  122,  131  6^  seq, 
by  bankrupt,  124,  400  n. 

by  person  served  with  petition  in  bankraptcy,  121  n. 
by  infant,  122 
by  married  woman,  123 
by  drunkard,  123 
by  lunatic,  123 
b}- trustee,  125 
by  pawnbroker,  283 
by  person  not  intending  to  pay,  121 
by  unauthorized  puffer,  120  n.,  245 
imaginary,  138 
unfairness  in,  120 
at  sales  by  the  Court,  244—246 
reopening  of,  248,  249 
See  Puffer— Reserved  Bidding, 

BILL  OF  EXCHANGE, 

as  to  auctioneer  taking,  27,  172 

BOARD, 

exhibition  of,  by  auctioneer  during  sale,  19 

BOUNDARIES, 

mention  of,  in  particulars,  49 

BROKER, 

who  may  act  as,  17 

difference  between  auctioneer  and,  18  n. 

agent  for  both  parties,  154  n. 

BUILDING  LEASE,  354  n. 


506  INDEX. 

CARKIEK, 

effect  of  delivery  to,  162 

goods  in  custody  of,  exempt  from  distress  for  rent,  2G3 

CATALOGUE, 

what  is,  44 

subject  to  same  rules  as  particulars,  46,  5S 
of  sales  under  Pawnbrokers  Act  (1872),  282,  283 
See  Particulars. 

CHEQUE, 

authority  of  auctioneer  to  take,  173 

CLEARANCE  OF  GOODS, 

condition  of  sale  as  to,  105 

"CLEAR  YEARLY  RENT,"  74 

CLERK, 

auctioneer's,  licence  of,  14 

authority  of,  29,  144 

signature  by,  29,  114,  15i  et  seq. 

COMMERCIAL  SALES,  5 

COMMISSION.    Sec  Remuneration. 

COMPANY, 

sale  to,  by  auctioneer  shareholder  in,  28 

COMPENSATION, 

where  vendor  can  only  show  title  to  part  of  property,  70 
conditions  of  sale  as  to,  106 
See  MisDEJiCRiPTiON. 

COMPLETION  OF  PURCHASE, 
conditions  of  sale  as  to,  103 

CONCEALMENT, 

effect  of,  50,  51 
of  faults  in  goods,  60 
of  an  incumbrance,  76  n. 
of  want  of  title,  35 
See  Misdescription— Notice. 
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CONDITIONS  OF  SALE, 

general  remarks  on,  83 

auctioneer's  authority  to  prepare,  24 

of  real  estate,  should  not  be  drawn  by  auctioneer,  84 

common,  when  sufEicient,  85 

special,  when  necessaiy,  85 

should  be  sparingly  used,  85 
rules  to  be  observed  in  drawing,  86 
as  to  stating  defect  in  title  in,  87,  95 
how  far  construed  against  vendor,  87 

how  far  purchaser  may  take  advantage  of  omission  of  special,  8S 
should  be  annexed  to  particulars,  88  n. 
circiilation  of,  88,  115 
should  be  read  out  at  sale,  88,  115 
mere  reference  to,  when  sufficient,  89,  115 
must  be  embodied  in  contract,  89 
how  embodied  in  contract,  89 
alterations  in,  89,  115 

how  affected  by  previous  arrangement,  89  n. 
classification  of,  90 
relating  to  biddings,  90,  132 

reserve,  90,  136 

deposit,  91,  109 

signing  contract,  91 

quantu7n  of  interest  sold,  91 

title,  94 

completion  of  purchase,  103 

clearance  of  goods,  105 

misdescriptions,  65,  106 

arbitration,  108 

breach  of  warranty,  108 

forfeiture  of  deposit  and  resale,  108 
on  sale  by  the  Court,  240,  243 

CONSENT,  CONSIDERATION.     See  Agreement. 

CONTRACT, 

not  avoided  through  auctioneer  bping  unlicensed,  9 
condition  of  sale  as  to  signing,  91 
auctioneer  must  make  binding,  36 
by  person  under  incapacity,  122  et  scq, 
necessary  formalities  of,  143  et  seq. 
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t 

COWTRACT-— continued. 

practice  as  to  making,  127,  128 

separate,  arises  in  respect  of  each  lot  sold  at  auction,  148 
when  complete,  184 
auctioneer  cannot  rescind  or  vary,  28 
time,  when  of  essence  of,  103 
parol  variation  of,  166 
may  be  rescinded  by  parol,  166 
how  proved,  192 

how  liar  parol  eviilence  admissible  to  prove,  44 — 47 
See  Agreement — Signature. 

CONTRACT  NOTE, 

what  is,  within  Stamp  Act  (1870),  412  n. 

CONVEYANCE, 

duty  of  purchaser  to  tender,  103,  194 
expense  of  preparing,  103 
expense  of  execution  of,  103,  106 
condition  as  to,  103 

COPYHOLDS, 

description  of,  in  particulars,  71,  79 
enfranchised,  96 

COPIES 

of  deeds,  expense  of,  106 

CORPORATION, 

agent  of,  how  appointed,  22 

COSTS, 

in  interpleader,  217 
of  distress,  218 

COUNTY  COURT, 

sale  by  order  of,  250 

sale  under  process  of,  4,  250,  251 

appraisement  under  process  of,  43 

auctioneer's  remuneration  for  sale  under  process  of,  219 

COVENANT, 

in  lease,  statement  of  breach  of,  in  particulars,  73,  77 
mention  of  onerous,  in  particulars,  77 
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COVENANT— con^wiwcff. 

in  lease,  ''  common  and  usual,"  78,  324  n.,  352  n. 

when  presumed  to  have  been  observed,  102 
in  underlease,  102 
for  production  of  deeds,  purchaser's  right  to,  105 

expense  of,  105 
against  permitting  auction,  111 

CKEDIT, 

auctioneer  may  not  give,  27 

CROPS, 

conditions  of  sale  as  to,  91,  93 
when  goods,  146 

how  treated  in  Bills  of  Sale  Act  (1878),  147  n. 
See  Distress. 

GROWN  GRANT, 

condition  of  sale  as  to  property  held  under,  97 

"CUSTOMARY  RENT,"  80 

DAMAGES, 

for  breach  of  warranty  of  authority,  33 
for  breach  of  warranty  generally,  206 
for  misdescription  by  auctioneer,  36 
for  loss  of  bargain,  33 

nominal,  when  recoverable  by  principal  against  agent,  36 
stipulated,  condition  of  sale  as  to,  110 
See  Action. 

DEATH, 

of  princij)al,  32 

of  agent,  32 

of  annuitant,  105 

of  party  to  a  contract,  189 

DEPOSIT, 

what  is,  usual  amount  of,  to  whom  paid,  171 
auctioneer's  authority  to  receive,  128,  171 
payment  of,  to  solicitor,  171,  175,  176 
how  to  be  paid,  172,  173 
failure  of  purchaser  to  pay,  129,  175 
duties  of  depositary  as  to,  175,  176 
investment  of,  91,  J 78 
interest  on,  108, 109,  180 
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DEVOSlT—corUinued. 

payment  over  of,  177 

when  vendor  entitled  to,  109,  178 

when  vendor  must  bring  into  account,  196 

right  of  purchaser  to,  109, 180 

purchaser's  lien  for,  182 

voluntary  forfeiture  of  by  purchaser,  171  n.,  196 

payment  into  Court  of,  147,  182 

loss  of,  through  insolvency  of  agent,  182 

receipt  for,  when  statement  of  price,  152 

when  evidence  of  contract,  158 
on  sales  by  the  Court,  240-243,  247 
condition  of  sale  as  to,  91,  108,  109 

DISTRESS  (FOR  RENT), 
definition  of,  252 

auctioneer  often  bailiff  to  levy,  252 
warrant  of,  how  far  indemnity  to  bailiff,  253,  269,  260 

by  whom  to  be  signed,  258 
conditions  precedent  to,  253 
by  executors  and  administrators,  255 

husband  in  right  of  wife,  250 

joint  tenants,  256 

tenants  in  common,  257 

mortgagee,  255 

mortgagor,  254 

tenant  from  year  to  year,  254 

tenant  sub-letting,  254 
right  of,  against  executors  and  administrators,  255 
after  notice  to  quit,  257 
after  expiration  of  term,  257,  258 
things  privileged  (absolutely  or  siib  modo)  from,  252,  265,  273 

things  in  actual  use,  265 

things  protected  for  sake  of  trade,  24,  112,  266,  267 

things  in  custody  of  the  law,  267,  268 

goods  of  a  bankrupt,  268,  274 

fixtures,  268 

things  that  cannot  be  restored  in  the  same  plight,  268 

corn  and  growing  crops,  267,  272,  273,  277 

animals/erflp  naturm,  269 

goods  of  lodgers,  269—271 

goods  of  stranger,  when,  441  n. 
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DISTRESS  (FOR  B,ENT)^corUmued. 
things  privileged  from,  cmUiniccd, 

beasts  of  the  plough,  271 

sheep,  271 

implements  of  trade,  271 

goods  of  ambassadors,  272 

gas  meters,  272 

railway  rolling  stock,  272 
proceedings  in, 

at  what  hour  to  be  taken,  260 

where,  260,  264 

entry  upon  premises,  how  to  be  made,  264,  265 

forcible  re-entry,  when  justified,  265  n. 

seizure,  276 

impounding,  277 

notice,  278 

inventory,  278 

removal  of  goods  seized,  40,  277,  279,  280 
where  tenant  consents  to  delay,  279 

sale,  252,  278,  280 
tender  of  rent  due  under,  274,  275 
fraudulent  removal  to  avoid,  260 — 264 
replevin  of  goods  taken  under,  278 
surplus  proceeds  of  sale  under,  280 
remuneration  of  auctioneer  for,  219 
costs  of,  281,  282 
See  Appraisement. 

DRUNKARDS, 

contracts  by,  123 
DURESS,  120 
DUTCH  AUCTIOX,  3 

**  EARNEST," 

what  is,  163 

EASEMENT, 

distinguished  from  licence,  78  n. 
passes  by  grant  of  tenement,  76 
mention  of,  in  particulars,  78  n. 
condition  of  sale  as  to,  93 

ENCROACHMENT, 

condition  of  sale  as  to,  97 
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ENFRANCHISED  COPYHOLDS, 
condition  of  sale  as  to,  96 

ENTRY  (OF  SALE), 

by  auctioneer,  127 

ESTATE  AGENT, 

instructed  as  to  price  may  not  sign  open  contract  21  v. 
remuneration  of,  where  several  employed,  226 

EVIDENCE, 

of  title,  95,  99,  101 
of  warranty,  118 
See  Contract — Parol  Evidence — Recitals. 

EXCHANGE, 

condition  of  sale  as  to  land  taken  in,  97 

EXCISABLE  GOODS,  14—16 

EXECLTTION  OF  DOCUMENT, 

when  not  required  to  be  proved,  101 

EXTENT, 

what  is,  40  n. 

appraisement  of  goods  seized  under,  40 

EXTRA  CHARGES, 

of  auctioneer,  221 


FIXTURES, 

what  are,  63 

when  within  Bills  of  Sale  Act  (1878),  63  n. 

are  not  "goods  and  chattels"  within  Bankruptcy  Act,  63  n. 

tenants^  when  goods,  146,  149 

auctioneer's  possession  of,  27,  113 

separate  sale  of,  at  valuation,  41 

exempt  from  distress,  268 

condition  of  sale  as  to,  92,  93 

FORFEITURE, 

by  vendor,  previous  to  sale,  193 
See  Deposit. 
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FORMS.    {See  list  on  page  494). 


FRAUD, 

of  agent,  34 

contract  to  commit,  not  binding,  36 

one  party  to,  cannot  recover  agftinst  other,  120 

in  misdeiicribing  property,  50 

upon  bidders,  120 

of  bidder  not  intending  to  pay,  121 

by  infant,  123 

effect  of,  upon  contract,  189,  192 

when  not  ground  for  rescission,  191 

not  presumed,  51  n. 

on  sale  by  the  Court,  249 

FRAUDS,  STATUTE  OF, 

extends  to  sales  by  auction,  143 
duty  of  auctioneer  to  comply  with,  144 
requirements  of,  on  sale  of  land,  144 

on  sale  of  goods,  144 
general  distinction  between  4th  and  17th  sections  of,  145 
meaning  of  lands,  &c.,  within  4th  section,  146 

goods,  &c.,  within  17th  section,  146 
goods  sold  for  less  than  £10  not  within,  148 
as  to  stocks,  shares,  &c.,  148,  149 
distinction  between  sees. -4  and  17,  as  to  price,  152 
acceptance  and  receipt  under,  160 
does  not  extend  to  sales  by  the  Court,  244 
See  Part  Performance. 


"  FREE  PUBLIC  HOUSE,"  61 
FRUCTUS  INDUSTRIALES,  147  n. 


GOODS, 

what  are,  within  the  Statute  of  Frauds,  144—149 
acceptance  and  receipt  of,  160  e^  seq. 
when  property  in  passes,  185  <^  acq, 
condition  of  sale  as  to  clearance  of,  105,  187 

I.  L 
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GOODS — continued, 

duty  of  vendor  of,  193 
vendor's  lien  on,  187 
remedies  of  vendor  of,  199 
duty  of  purchaser  of,  195 
right  of  purchaser  to  inspect,  194,  205 
remedies  of  purchaser  of,  203  et  seq, 
not  in  existence  at  date  of  contract,  144 
privileged  from  distress  for  rent,  266-278 
See  Distress  fok  Rent. 

GROUND  BENT,  61 

GUARANTEE, 

consideration  need  not  be  stated  in,  150  n. 


HAWKER» 

auctioneer  acting  as,  requires  hawker's  licence,  16 

HOPS, 

warranty  on  sale  of,  118,  119 

HOUSE  AGENT, 

licensed,  may  act  as  appraiser,  38 
licensed  auctioneer  may  act  as,  14 
remuneration  of,  220,  224,  226 
See  Estate  Agent. 


IDENTITY  OF  PARCELS, 

obligation  of  vendor  to  show,  94 
condition  of  sale  as  to,  100,  101  n. 

INCAPACITY, 

contracts  by  persons  under,  122  et  scq, 

INCLOSURE  ACT, 

condition  of  sale  as  to  allotment  under,  97 

INCOMPETENCE, 

of  auctioneer,  35 
of  appraiser,  41,  42 
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INCUMBRANCES, 

mention  of,  in  particulars  of  sale,  74  ct  seq.,  79 
fraudulent  concealment  of,  76  n. 
conditions  of  sale  as  to,  93 

INDEMNITY, 

right  of  auctioneer  to,  35,  219,  229 

stakeholder  not  bound  to  accept,  from  claimant,  217 

to  bailiff,  how  far  implied  in  distress  warrant,  253,  259 

INFANT, 

contract  by,  122 
may  act  as  agent,  128 

INNKEEPERS  ACT  (1878),  5,  284 

INSANITY, 

of  principal,  82 

of  agent,  32 

of  bidder,  123 

of  party  to  contract,  189 

INSOLVENCY, 

of  party  to  contract,  189 

of  auctioneer's  principal,  233,  253 

INSURANCE, 

when  purchaser  should  effect,  105 
of  property  by  auctioneer,  231 
sale  of  policy  of,  836  n.,  337  n. 

INTEREST, 

rate  of,  generally  required  on  unpaid  purchase-money,  347  n. 
on  deposit,  purchaser's  right  to,  109,  202 
liability  of  purchaser  to  pay,  104,  196 
liability  of  auctioneer  to  pay,  33,  232 
condition  of  sale  as  to  payment  of,  104 

INTERPLEADER, 

auctioneer's  right  to,  212  e^  scq. 
costs  in,  217 

I.  0.  U.,  27,  179,  181,  211 

L   L  2 
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JUS  TERTIIy  34 

KNOCK-OUT  SALES,  121 


LAND, 

what  is,  within  Statute  of  Frauds,  146 
includes  timber,  &c.,  QQ 
when  property  in  passes,  184 
duty  of  vendor  on  sale  of,  193 

purchaser  on  sale  of,  194 
vendor's  remedies  on  sale  of,  195 
purchaser's  remedies  on  sale  of,  202 

LANDLORD'S  MEASURE,  64  n. 

LAND  TAX, 

auctions  for  redemption  of,  3 

"LAND  TAX  REDEEMED,"  61 

LEASE, 

when  purchaser  has  notice  of  contents  of,  56,  77 
when  covenants  in  should  be  stated  in  particulars,  77 
variance  between  particulars  of  sale  and,  55 
when  presumed  to  be  valid,  102 
for  lives,  102 

LEASEHOLDS, 

sale  of,  71  et  seq, 
conditions  of  sale  as  to,  92,  94 
title  to,  95  n.,  96 
renewable,  61,  96 
long,  95  n. 

LESSEE, 

has  notice  of  lessor's  title,  96  n. 
rights  of,  as  to  timber,  92 

LICENCE, 

auctioneer's,  7 — 19 
exemptions  from,  10 — 12 
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LlCESCE—coiUinued. 
aipraiser's,  38 
hawker's,  16 

to  sell  excisable  goods,  15 
production  of,  18, 113 
to  enter  premises,  when  revocable,  27,  112 
See  Auctioneer's  Licence. 

LIEN, 

ef  vendor,  upon  the  sale  of  goods,  187 
upon  the  sale  of  land,  185 
of  purchaser,  for  deposit,  182, 
of  auctioneer,  upon  goods  or  price,  25,  228 
upon  deposit,  228 
when  he  claims  to  interplead,  216 

LIFJB  INTEREST, 
sale  of,  337  n. 

LODGERS'  GOODS,  269—271 

LOTS, 

sale  in, 

right  to  aibstract  on,  97 
expense  of  verifying  abstract  on,  100 
right  to  deeds  on,  106 
apportionment  of  rent,  kc, ,  on,  94 

LUNATIC.    See  Insanity. 


MANOR, 

particulai-s  of  sale  of,  79 
condition  of  sale  as  to  waste  of,  97 

MARKET  OVERT, 

sale  by  auction  not  ^9*  se  sale  in,  3  n.,  35  u. 

MARRIED  WOMAN, 
contract  by,  123 

MEASURES,  63 
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MISDESCRIPTION, 

of  situation  of  property,  68 

of  terms  of  lease,  45  n. 

by  auctioneer,  86 

fraudulent,  50,  68 

grossly  negligent,  51 

innocent,  51  n. 

material,  51 

slight,  51,  56 

immaterial,  56 

where  purchaser  not  misled,  107 

when  ground  for  rescission,  52 

when  for  compensation,  52,  57 

compensation  for,  after  conveyance,  52  n. 

mere  puffing  statement  is  not,  57 

examples  of  what  is,  58,  60  et  seq, 

conditions  of  sale  as  to,  106 

MISREPRESENTATION, 

mere  silence  is  not,  60,  117 
innocent,  190 

See  MlSDBSCRIFTION% 

imSTAKE, 

by  agent,  as  to  extent  of  his  authority,  23  n. 

effect  of,  upon  contract,  53 

where  no  ambiguity,  55 

rectification  of  conveyance  on  ground  of,  54 

parol  evidence  admissible  to  show,  1 66 

to  rebut  allegation  of,  54 
by  person  employed  to  make  reserved  bidding,  120,  140,  142 

MOCK  AUCTIONS,  3  n.,  142 

"MONTH,"  165 


NAME  AND  ADDRESS, 

of  auctioneer,  must  be  exhibited  in  sale-room,  19,  114 

NAME  AND  OCCUPATION, 

as  to  auctioneer  putting  up,  over  his  door,  19 
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NEGLIGENCE, 

of  auctioneer,  35,  36,  231 
of  appraiser,  41,  42 
of  bailiff,  253,  259 

NOTICE, 

of  limited  authority  of  agent,  34 

auctioneer  having,  of  want  of  title  in  principal,  85 

cures  omission  in  particulars,  how  far,  77 

of  lease,  77 

of  lessor's  title,  96 

of  act  of  bankruptcy,  124 

of  claim  of  third  i>arty,  228 

of  distress,  278 

of  removal  of  com  and  growing  crops  distrained  for  rent,  273 

of  removal  of  goods  distrained  for  rent,  278 

by  lodger,  of  his  interest  in  goods  distrained  for  rent,  269 


OBJECTIONS  TO  TITLE,  98 

OFFENSIVE  TRADE,  78 

whether  selling  by  auction  is,  112 

OUTGOINGS,  79,  104 

OUTSTANDING  TERM, 

expense  of  getting  in,  103 


PAROL  EVIDENCE, 

admissible  to  prove  agency,  206 

admissible  to  connect  several  documents,  157  et  seq, 

when  admissible  to  vary  written  contract,  45,  164 

to  explain  (subject  matter  of)  written  agreement,  46, 
70,  151 
of  rescission  of  contract,  166 
See  Mistake. 

PART  PAYMENT, 

distinguished  from  earnest,  163 

deposit  is,  164 

not  necessarily  part  performance,  198 
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PART  PERFORMANCE, 
what  is,  197,  198 
effect  of,  197 

PARTICULARS  OF  SALE, 
what  they  are,  44 
distinguished  from  conditions,  47 
should  be  printed  with  conditions,  47,  88  n. 
should  he  submitted  to  vendor,  48 
circulation  of,  44  n.,  115 

in  doubtful  cases  construed  against  vendor,  44,  57 
how  far  affected  by  verbal  declarations,  of  auctioneer,  44  ct  scq. 
should  faithfully  describe  property,  47,  50 
formal  lan<;uage  need  not  be  used  in,  48 
what  they  should  contain,  48—50,  60  et  scq. 
effect  of  omission  from,  52  n.,  77 
ambiguity  in,  53 

if  sale  without  reserve,  should  say  so,  90,  136 
as  to  stating  vendor's  name  in,  49  n. 
variance  between  lease  and,  55  n. 
statement  of  breach  of  covenant  in,  73 
alterations  in,  55,  56,  115 
should  be  read  out  at  sale,  115 
signature  on,  159 
on  sale  by  the  Court,  240,  243 

PARTNER, 

each,  selling  by  auction,  must  have  separate  licence,  14 
auctioneer  may  not  sell  to  his,  28 

"  PARTY  WALL,"  62 

PAWNBROKER, 

does  not  warrant  title  to  goods,  194 

PAWNBROKERS  ACT  (1872), 

sales  by  auction  under,  4,  282 — 284 


PAYMENT  INTO  COURT, 

by  applicant  for  interpleader,  216 

PERISHABLE  GOODS, 

sale  of,  under  County  Court  process,  251 
under  distress  for  rent,  269 


• 
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*' PLACE  OF  PUBLIC  RESORT,"  112  ii. 

PLAN,  50,  69 

necessity  for  accmracy  in,  80 

when  accurate,  tantamount  to  view,  81 

lithographic,  82 

POLICY.     See  Ixsurance. 

POSSESSION, 

not  necessarily  personal  occupation,  104  n. 

POST  HORSE  DUTIES, 

former  auctions  of,  2  n. 

PRECEDENTS.     See  list  on  page  494 

PRINCIPAL, 

right  of  to  sue,  206 
liability  of  for  acts  of  agent,  34 
See  Agent. 

PRIVATE  BIDDINGS.     See  Puffers. 

I'RIVATE  CONTRACT, 

auctioneer  selling  by,  23  n.,  27,  84,  126,  129 

PROBATE  VALUATIONS, 
retxuire  no  stamp,  40 

PRODUCTION 

of  documents  of  title,  99 

PROPERTY 

what  is  sufficieutly  defmite  description  of  a,  151 
of  auctioneer  in  goods  entrusted  to  him,  25,  113 
in  land,  when  it  passes,  184 
in  goods,  when  it  passes,  186  et  seq. 

PUFFERS, 

defined,  136  n. 

must  not  be  employed,  120 

unauthorized,  120  n. 

how  viewed  at  law,  131 — 133 

how  formerly  in  equity,  133—135 

etiuity  assimilated  to  law  as  td,  136 
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PUFFERS--am/m««f. 

upon  sales  of  goods,  187 

oil  sales  by  the  Court,  245,  246 

PUFFING  STATEMENTS,  57,  68 

PURCHASE-MONEY 

on  auction-sale,  when  paid,  3 

PURCHASER, 

duty  of,  on  sale  of  laud,  194 
of  goods,  195 
must  not  unfairly  influence  biddings,  120,  142 
employing  vendor's  agent,  142 
right  of,  to  title-deeds,  105,  106 
ri>;ht  of,  to  inspect  goods,  195 
right  of,  to  deposit,  108,  109 
lien  of,  for  deposit,  182 
when  property  at  risk  of,  185,  186 
when  not  liable  for  damage  to  goods,  lOS 
not  entitled  to  surplus  upcn  resale,  109 
remedies  of,  on  sale  of  land,  202 

of  goods,  203 


QUALIFYING  EXPRESSIONS, 
effect  of,  64 

QUANTITY 

of  land,  how  to  be  stated,  66  n. 

QUANTUM  MERUIT,  225 


RATES  AND  TAXES, 

mention  of,  in  particulars,  79 

RATIFICATION 

of  act  of  agent  by  principal,  21,  84  n. 

where  principal  incompetent  at  time  of  contract,  22 
of  contract,  by  drunkard,  124  n. 

RECITALS, 

how  fur  evidence  of  facts,  95,  96,  101 
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REDEMPTION  OF  LAND  TAX, 
sales  by  auction  for,  8 
evidence  of,  61  n. 

REMUNERATION, 

right  of  auctioneer  to,  generally,  219  et  seq, 
bankrupt  auctioneer  to,  229 
unlicensed  auctioneer  to,  9 

auctioneer  to,  when  sale  not  directly  effected  by  him,  221 
when  principal  himself  sells,  251 
when  vendor  fails  to  complete,  225 — 6 
when  purchaser  fails  to  complete,  225 
when  his  authority  to  sell  is  revoked,  32 
dependent  upon  a  contingency,  223 
on  a  quantum  meruit,  225 
on  sale  by  the  Court,  240,  241 
for  sale  under  a  distress  for  rent,  219,  281 
a  bankruptcy,  220 
County  Court  process,  219 
how  forfeited,  41,  227 
of  appraiser,  41,  42 
of  unlicensed  appraiser,  39 
of  house  agent,  220,  224 

where  several  agents,  226 

«  RENEWABLE  LEASEHOLDS."— 5cc  Leaseholds. 

RENT, 

condition  of  sale  as  to  apportionment  of,  94 

receipt  for,  how  far  evidence  of  performance  of  covenants  in  lease,  102 

RENT  CHAKGE, 

condition  of  sale  as  to  appoi'tionment  of,  94 
for  life,  condition  of  sale  as  to,  105 

RENTS  AND  PROFITS, 

purchaser's  right  to,  104 

include  fair  occupation  rent,  104  n. 

REOPENING  BIDDINGS,  248,  249 
REPLEVIN,  278  n. 
iBEQUISITIONS  ON  TITLE,  98 
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BESALE, 

conditions  of  sale  as  to,  108 

vendor's  right  to  have,  109,  196 

loss  upon,  109,  195 

surphis  on,  109 

of  goods,  199,  204 

on  sale  by  the  Court,  250 

RESERVED  BIDDING,  90,  91,  138 

mistake  by  person  employed  to  make,  121,  140 

favoured  in  equity,  140 

on  sale  by  the  Court,  91,  242—246 

RESERVED  PRICE,  90,  132,  n.  140 
generally  fixed  by  auctioneer,  140 
how  to  fix,  ib. 
as  to  disclosing,  141 

RESERVED  RIGHT  TO  BID,  136  ct  acq. 
once,  90,  138 

REVERSIONARY  INTEREST, 
purchase  of,  4 
title  to,  95  n. 

preparation  of  particulars  of  sale  of,  305  n. 
sale  of,  337  n, 

REVOCATION  OF  AUTHORITY  OF  AGENT,  30—32 

ROUP,  2 

RULES  FOR  VALUING  PROPERTY,  444—464 


SALE, 

advei'tisement  of,  26  n. 

place  of,  111 

by  private  contract,  23  n.,  27,  84,  126,  129 

when  complete,  129 

under  distress  for  rent,  252 — 286 

mider  Innkeepers  Act  (1878),  5,  284 

under  Pawnbrokers  Act  (1872),  4,  282—284 

under  process  or  order  of  County  Court,  4,  250,  251 

under  Summary  Jurisdiction  Act  (1879),  4,  284—286 

See  also  Auction— Distress  for  Rent — Sale  by  the  Coukt 
— Sale  by  Sample — Sale  without  Reserve. 


I 
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SALE  BY  THE  COURT. 

usually  by  auction,  4,  287 

not  now  before  chief  clerk,  10  n. 

preliminaries  of,  237  et  seq. 

reserved  bidding  on,  91,  140,  242—246 

proceedings  at,  244 — 246 

rights  of  highest  bidder  at,  245,  246,  248 

bidding  by  incompetent  person  at,  239,  246,  249 

at,  by  parties,  when  sale  without  reserve,  139 
condition  as  to  retracting  biddings  on,  80 
employment  of  puffers  at,  245 

effect  of  Sale  of  Land  by  Auction  Act  on,  137,  245,  248,  249 
not  within  Statute  of  Frauds,  143,  244 
reopening  the  biddings  on,  248,  249 
substitution  of  purchaser  on,  249 
deposit  on,  178,  240—247 
affidavit  of  result  of,  243,  246,  247 
certificate  of  result  of,  246,  249 
abortive,  249 
re*sale  after,  250 

See  al8o  County  Court — Fuvud. 

SALE  BY  SAMPLE 

of  excisable  goods,  15 
implied  warranty  on,  118 
purchaser's  remedies  on,  205 

SALE  "WITHOUT  RESERVE,'; 
meaning  of,  139 

revocation  of  auctioneer's  authority  on,  30 
by  auctioneer  without  authority,  139 

SALE-BOOK,  127,  159 

SEARCHES, 

expenses  of,  100 

SHARES, 

what  not  within  Statute  of  Frau  Js,  1 49 
are  sometimes  real  estate,  149  n. 

SHERIFF, 

does  not  warrant  title  to  goods,  194 
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SIGNATURE, 

what  sufficient  to  make  contract  binding,  153 

*' as  witness,"  29,  153 

by  agent,  157 

by  auctioneer's  clerk,  26  n. 

place  for,  157—160 

SOLICITOR, 

acting  as  agent  for  both  parties  to  contract,  156 

authority  of,  to  sign  for  client,  156 

purchase  by,  125 

payment  of  deposit  to,  171,  175,  176 

on  sales  by  the  Court,  238,  239 

SOUNDNESS, 

meaning  of,  59 
warranty  of,  116,  117 

SPECIFIC  PERFORMANCE, 
of  parol  agreement,  196 
of  contract  for  sale  of  goods,  201 
of  contract  for  sale  of  land,  198 
when  refused,  53,  196 
action  for,  196 

STAMP, 

on  agreement,  1Q6  et  aeq, 

on  appraisement,  89,  40,  251,  280 

on  award,  39 

on  broker's  contract  note,  167 

how  and  when  to  be  affixed,  169,  170 

effect  of  want  of,  170 

wilful  neglect  to  cancel,  169  n. 

STATUTES.    See  Table,  ante,  p.  27 
STATUTORY  DECLARATIONS,  101,  102 

STOCK, 

foreign,  not  within  Statute  of  Frauds,  148 

STOPPAGE  IN  TRANSITU, 
rights  of  vendor  as  to,  188 
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SUMMARY  JURISDICTION  ACT  (1879), 
sales  under,  4,  12  n.,  284—286 

SURVEYOR, 

remuneration  of,  42 

SURVEYS,  3 


TABLES, 

practical.     See  list  on  page  470 

TENANCY, 

description  of,  in  particulars,  73 

TENANT^S  MEASURE,  64  n. 

TENURE, 

should  be  stated  in  particulars,  70,  7) 

THIRD  PARTY, 

right  of  auctioneer  to  sue,  how  affected  by  rights  of,  25  n. 

Interpleader  Act  as  to,  213 

when  agent  can  set  up  claim  by,  34 

claim  of,  to  goods  seized  under  County  Court  process,  251 

how  far  affected  by  principal's  instructions  to  agent,  34 

how  affected  by  revocation  of  agent's  authority,  30,  31 

purchasing  from  fraudulent  buyer,  192 

right  of  purchaser,  selling  to,  before  payment,  to  sue,  186  n. 

TIMBER, 

what  is,  66 

included  in  *Mand,"  66 
separate  sale  of,  41,  67 
misdescription  of,  68 
lessee's  interest  in,  92 
conditions  of  sale  as  to,  92,  93 

TIME, 

when  of  essence  of  contract,  103 

TITHES, 

condition  of  sale  as  to,  97 
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TITLE, 

investigation  of,  prior  to  sale,  84 
obligations  of  vendor  as  to,  70,  84,  9  ( 
waiver  by  purchaser  of  right  to,  193  n. 
conditions  of  sale  as  to,  94,  10^ 
as  to  conditions  of  sale  stating  defects  in,  87,  95 
of  principal,  how  far  auctioneer  can  dispute,  34 
See  Abstract  op  Title. 

Title-deeds, 

right  of  purchaser  to,  105,  106 
expense  of  copies  of,  106 
conditions  of  sale  as  to,  108 
accident  to,  105 

TRADE  MARK,  118 

"TREES,"  67 

TRUSTEE, 

purchase  of  trust  property  by,  4  n.,  125 
valuation  by,  40  n. 

employment  of  special  conditions  of  sale  by,  86 
may  reserve  bidding,  91 
covenants  for  title  by,  104 

of  turnpike-road,  power  of,  to  reserve  right  to  bid,  135  n. 
See  Trl'stee  in  Bankruptcy. 

TRUSTEE  IN  BANKRUPTCY, 

sale  by  auctioneer  who  is,  20  n. 
disclaimer  by,  189  u. 

TRUSTEE  RELIEF  ACT, 

stakeholder  is  within,  218 

TURNPIKE  ROAD, 

{lower  of  trustees  of,  to  reserve  right  to  bid,  185  n. 


UNDERLEASE 

should  be  described  as  such  in  particulars,  72,  96 
when  presumed  to  be  valid,  102. 

UNDERVALUE 

not  ground  for  avoiding  sale,  4  n.  23 
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USE  AND  OCCUPATION, 

liability  of  purchaser  for,  196 
auctioneer's  right  to  recover  for,  25  n. 

"USUAL."    5e«  Covenant. 


VAGRANT  ACT, 

private  house  where  auction  is  held,  within,  112  n. 

VALUATION, 

conditions  of  sale  relating  to,  93 
on  sale  by  the  Court,  240—242 
See  Appraisement. 

VENDITIONI  EXPONAS, 
sale  under  writ  of,  6  n. 

VENDOR, 

obligations  of,  as  to  title,  84,  94 
liability  of,  to  highest  hidder,  126 
when  entitled  to  deposit,  178  et  seq, 
liability  of,  for  loss  of  deposit,  182 
in  possession,  duty  of,  186 
lien  of,  upon  land,  185 

how  lost,  185 
lien  of,  upon  goods,  187 

how  lost,  187 
right  of,  to  stop  in  transitu,  188 
right  of,  to  sue  for  loss  on  resale,  109 
duty  of,  on  sale  of  land,  198 
on  sale  of  goods,  193 
warrants  title  to  goods,  193 
remedies  of,  on  sale  of  land,  195 

goods,  199—201 


WAIVER, 

hy  purchaser,  of  right  to  title,  193  n. 

WARRANTY, 

auctioneer's  authority  to  give,  28, 119 
of  authority,  33 
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WARRANTY— continued, 
what  is,  116 
qualified,  117 

mere  expression  of  opinion  not»,-117 
must  be  in  writing,  when,  118 
when  implied,  118 
condition  as  to  breach  of,  108 
remedies  for  breach  of,  191,  204 
damages  for  breach  of,  206 
of  title  to  goods,  193 
Su  Damages— Sali  by  Sample. 

WASTE, 

condition  of  sale  as  to  land  formerly,  97 

WEIGHTS  AND  MEASURES, 
what  legal,  63  n. 

**  WHITEBONNET,''  131,  n. 

"WITH  ALL  FAULTS,"  59  n.,  60 

WITHDRAWAL 

of  lots,  115,  125 
of  property,  2, 142 

WITNESSES, 

expenses  of,  363  n. 

WRITING, 

See  AtTTHOBiTY  TO  SELL— Statute  op  Featjds. 


THE    END. 
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LAW   BOOKS    PUBLISHED    BY 

Maxwell  on  Statutes. 

The  Interpretation  of  Statutes.  By  Sir  Peter  Benson  Maxwell,  late 
Chief  Justice  of  the  Straits  Settlements.    8vo.    Price  1 65.  cloth.   1875. 

Maclachlan's  Law  of  Merchant  Shipping.    Third  Edition. 

A  Treatise  on  the  Law  of  Mercliant  Shipping.  By  David  Maclach- 
LAN,  M.A.,  of  the  Middle  Temple,  Bamster-at-Law.  Royal  Svo.  Price 
21.  cloth.     1880. 

The  Bankruptcy  Act,  1869,  and  the  Debtors  Acts,  1869  and 
1878.    Second  Edition. 

Including  the  Rules,  Ortiers,  and  Forms,  and  the  Decisions  thereon, 
with  careful  cross  references.  By  F.  Pitt-Taylor,  Barrister-at-Law. 
Crown  8vo.     Price  145.  cloth.     1880. 

Elphinstone's  Introduction  to  Conveyancing.   Second  Edition. 

A  Practical  Introduction  to  Conveyancing,  containing  the  substance  of 

Two  Courses  of  Lectures  delivered  before  the  Incorporated  Law  Society 

in  1869,  1870  and  1871.     By  Howard  Warburton  Elphinstone,  of 

Lincoln's  Inn,  Banister-at-Law.     8vo.     Price  145.  cloth.     1881. 

**  This  is  an  excellent  book  to  put  into  the  hands  of  the  tyro  in  conveyancing. 
Principles  are  well  and  succinctly  stated  ;  sufficient  detail  is  added  to  impart  inte- 
rest to  the  statement,  and  the  book  is  written  in  an  easy  and  familiar  style.  On 
most  of  the  leading  branches  of  conveyancing,  the  information  given  is  accurate 
and  thorough."— SoZiator«'  Journaly  July  2,  1881. 

Williams  and  Bruce's  Admiralty  Practice. 

The  Jurisdiction  and  Practice  of  the  High  Court  of  Admiralty,  includ- 
ing the  Practice  on  Appeals,  with  forms  of  Pleadings,  &c. ;  together 
with  a  Supplement,  containing  the  County  Courts'  Admiralty  Juris- 
diction Act,  1868,  and  the  General  Orders  for  Regulating  the  Practice 
thereof.  By  Robert  Griffith  Williams  and  Gainsford  Bruce,  of 
the  Middle  Temple,  Esquires,  Barristers-at-Law.  In  1  vol.  8vo. 
Price  11.  is.  cloth.     1869. 

Smith's  Law  of  Landlord  and  Tenant.    Third  Edition. 

The  Law  of  Landlord  and  Tenant,  in  a  Course  of  Lectures  delivered  in 
the  Law  Institution.  By  John  William  Smith,  Esq.,  late  of  the 
Inner  Temple,  Barrister-at-Law,  Author  of  **A  Selection  of  Leading 
Cases,"  &c.  Third  Edition,  by  Yin(^ent  T.  Thompson,  M.A.,  of 
Lincoln's  Inn,  and  the  North- Eastern  Circuit,  Ban'ister-at-law  j  Editor 
of  "Smith  on  Contracts."     8vo.     Price  18».  cloth..    1882. 

\     Steer's  Parish  Law.    Fourth  Edition. 

\  Being  a  Digest  of  the  Law  relating  to  the  Civil  and  Ecclesiastical 

\  Government  of  Parishes,  and  the  Relief  of  the  Poor.     By  W.  H.  Mac- 

\  NAMARA,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.     870.     Price 

168.  cloth.     1881. 

Lindley's  Law  of  Partnership.    Fourth  Edition. 

A  Treatise  on  the  Law  of  Partnership,  including  its  application  to 
Joint  Stock  and  otlier  Companies.  Revised  throughout ;  several  parts, 
and  especially  those  portions  affected  by  the  Judicature  Acts  and 
Rules,  being  re-written.  By  Sir  Nathaniel  Lindley,  one  of  the 
Judges  of  Her  Majesty's  High  Court  of  Justice.  In  2  vols.  Royal 
8vo.     Price  3^.  15*.  cloth.     1878. 

Lewin's  (Thos.)  Law  of  Trusts.    Seventh  Edition. 

A  Practical  Treatise  on  the  Law  of  Trusts.  Seventh  Edition.  By 
F.  A.  Lew  IN,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law.  Royal  Svo. 
Price  1^.  18«.  cloth.     1879. 
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Davidson's  Precedents  in  Conveyancing. 

Precedents  and  Forms  in  Conveyancing,  with  an  Introduction  and 
Practical  Notes.  By  Charles  Davidson^,  Thomas  Cooke  Wright, 
J.  WaleYjT.  Key,  M.  G.  Davidson,  and  J.  Khelat  Darley,  Esqs., 
of  Lincoln's  Inn,  Barristers-at-Law.  5  vols.  Royal  8vo.  Price 
12^.  ^s.  U.  -  1873-81. 

Broom's  Legal  Maxims.    Fifth  Edition. 

A  Selection  of  Legal  Maxims,  Classified  and  Illustrated.  By  Her- 
bert Broom,  LL.D.,  Barrister-at-Law.  8vo.  Price  \l.  lis.  6rf. 
1870. 

Broom's  Constitutional  Law. 

Constitutional  Law,  viewed  in  relation  to  Common  Law,  and  exempli- 
fied by  Cases.  By  Herbert  Broom,  LL.D.,  Barrister-at-Law,  late 
Professor  of  Common  Law  to  the  Inns  of  Court.  In  1  vol.  8vo. 
Price  \l,  lis.  U.  cloth.     1866. 

WMte  and  Tudor's  Leading  Cases  in  Equity.   Fifth  Edition. 

A  Selection  of  Leading  Cases  in  Equity  ;  with  Notes ;  in  Two 
Volumes.  Vol.  I. — By  Frederick  Thomas  White  and  Owen 
Davies  Tudor,  Esqrs.,  of  the  Middle  Temple,  Barristers-at-Law.  Vol. 
II. — By  Owen  Davies  Tudor,  Esq.,  of  the  Middle  Temple,  Bar- 
rister-at-Law.    In  2  vols.     Royal  8vo.     Price  3Z.  18*.  cloth.     1871. 

Coote  on  the  Law  of  Mortgage.    Fourth  Edition. 

A  Ti-eatise  on  the  Law  of  Mortgage.  By  W.  Wyllys  Mackeson, 
Esq.,  of  the  Inner  Temple,  one  of  Her  Majesty's  Counsel.  Royal  8vo. 
Price  v..  2^.  cloth.     1881. 

Taylor's  Law  of  Evidence.    Seventh  Edition. 

A  Treatise  on  the  Law  of  Evidence,  as  administered  in  England  and 
Ireland,  with  Illustrations  from  the  American  and  other  Foreign 
Laws.  By  John  Pitt-Taylor,  Esq.,  Judge  of  the  County  Courts 
for  Lambeth,  Greenwich,  and  Woolwich.  In  2  vols.  Royal  8vo. 
Price  3/.  155.  cloth.     1878. 

Baker's  Law  of  Bnrials.    Fifth  Edition. 

The  Laws  Relating  to  Burials ;  with  Notes,   Forms,  and  Practical 

Instructions.      By  Thomas    Baker,    Esq.,   of  the  Inner  Temple, 

Barrister-at-Law  (of  the  Burial  Acts  Office).     Fifth  Edition,  including 

the  Statutes  of  the  Present  Session,  and  the  Scotch  and  Irish  Acts. 

12mo.     Price  8*.  cloth.     1882. 

''This  is  a  most  useful  digest  of  the  laws  jMuued  during  the  last  five  years 
relative  to  burials." — Record. 

Smith's  (John  Wm.)  Law  of  Contracts.    Seventh  Edition. 

By  V.  T.  Thompson,  Esq.,  M.A.,  of  Lincoln's  Inn,  Barrister-at- 
Law.     Demy  8vo.     Price  21*.  cloth.     1878. 

Fonlkes'  Action  at  Law.  Founded  on  ^*  Smith's  Action  at  Law.'' 

An  EHementary  View  of  the  Proceedings  in  an  Action  in  the  Supreme 
Court.  By  W.  J.  D.  Foulkes,  Esq.,  Barrister-at-Law.  'l2mo.  Price 
10s,  Qd.  cloth.     1879. 


Haynes'  Outlines  of  Equity. 

Outlines  of  Equity  ;  being  a  8e 
Jurisdiction,   delivered  at    thi 
Society  :  with  Supplementary 
By  Freeman  Oliver  Haynei 
and  late  Fellow  of  Caius  CoUei 
cloth.     1880. 
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